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G002 KRR (R E YRR ) 2RI A R
R s BRI E o ARKIR I S A2 #H AR (World Health Organi-
zation, WHO ) Z 3% » [ ZOO—F—FRME - fR{E gL
TR AL 2 BRI B 2K RE BB L2 20% » B (5 5 BRAT S E SRR .2
63% 3 ' M3 LE IR AL RS H3E o 2 S iR {58 ] TR S IR o
KL » &5 2 T (accessibility ) TS BH K 2% (R AE Ry
KA RRHIERE - SR EBIEA A (RHRARE) fEZE) - H
1 S8 (World Trade Organization, WTO ) Bl 5[~
BIERNL FERERA € ) (Agreement on Trade-related Intellectual Property
Rights, TRIPS ) * Z K ~ > Be A AHBRGIMUE AFARIE 2 i

1 WHO, The World Report 2001: Stop Exclusion—Dare to Care (Geneva: WHO, 2001).

2 Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994,
Marrakesh Agreement Establishing the World Trade Organization, Annex 1C, 1869
U.N.T.S. 299, {http://www.wto.org/english/docs_e/legal e/27-trips.pdf) (visited 5
November 2010).
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FE BRI A\ RE 2 172 » ADRI RIS BT 2 ZI TR » ° (i B B B
BUGE e N Z BIGR () v RE R BT 2R A e E 2 ORI » SR
FISERAS DA E T e vk H RS B 58 B o BRI RE 48 2 By
(B - T o8 ER AR S R 5 B A B L A= oy 2 B 7% U RH B 2 W 2
o > TR A RERN AR T A ORRE Z (i ER A (international human
rights to health / the right to health) &R E °

Rl > [FIBSEE LB A #E (pharmaceutical patents) ¥f 25K/ 4t
o A B R M 2 878 2 | REJEZ 3 6m 5 JCHLAE TRIPS 17 7€ 3
o DU B R B HE (data exclusiveness ) BLELFIH1E B (patent
linkage) =55 TRIPS 1 %€ 5 3 i A 1 48 ot 8 28 B s R OR G 4 T
(EIV TRIPS Jiff » LA T i TRIPS-plus) 2 HiBR » {1545 5L E
FIRERL B EIFRE 5k A vh S S Ui 2 —  (HE AT IR g8
BRI 2 &t iman 2 R IRAE B ER B St s < 28R T > IR H
48 ot SHE BB R S R BRI v MR B 2 (B (SR e T T3 5 * 2RI > BR

3 R\ F > [TRIPS ¥ & #2242 Z 5 | (Declaration on the TRIPS Agreement
and Public Health, A F ffj # Doha & &) % 5(c) {5 AR A X A& B B 1% 35
(epidemics) X TA 71787 » JE T4 B %7 B 0t 2 HEAR IR A9) D F 28 » {2 3T
TR R LB ANEWARE—F B AP A TRRE RN
(national emergency ) ¥2 [22A74 & 4% | (public crises) %4kt » LT 4R B |
B Bl % 42 @ B AT A2 1% Jeom X @& T > 1B A TRIPS #H97 & 8 & HE AR 1% 2 48] ML
T EAE G 2R T G308 R RAFE T Rm) LABNEE S
KRBz o B—F KGN HFFERLFHE Ltk o

4 do KBS S A RIEA H BRI L IR R A ARG AR S AL F
WA BRELARANERS L ERRZ TN REARBARETER B %%
BUREEEBER RAHAA M ERSAEFR SMUARLERSHEL
RETHEFUREINED - AMAEHARRBRLARRHE T L 52— 24
BEANBER W RFHEZER L AR H H1H T (Free Trade Agreement,
FTA) Bl &5 — {86 F : ##BE LB AL FTA ZF 3 B F FRHEER - &7
P AZAHPE R RESGAEREFRILC - w EHTTA EAME E
B EMRB AL > PIHAF S K TRIPS 254 FALOR T » B354 b
4% (patent linkage ) : #A#E B &£ BH 2R - 7] 645 F A do &4 F
WX ARG L HERRAEIIALH S50 > 12— 4385 K ) Rk
PEFBFZAEG - AMA LA AR LEEIMEA IR - ZALTHERSR > R
FAEBEAMZ RS R AFPBREFHER  EEREZIHREF LA S HERZ
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DI M i 8 ) 75 E 2 DO H228 (utilitarianism ) 1T 0 H74% » $F
SHHEE BN RE S R R R 2 (872 > T FE S A A e BRI B A R ML 8
ZIEPRIERE S > SR SOR A R R iR BRI 28 2 AP g o
AR SCIRT L7 SE REBORTERA T S 1 B RE R BIR T e » S PR P
B\F % (disadvantaged nations) FAAMEER AME.Z A RS HI5E > BT
T B o B RE A R 2 I TR AR ~ ELRE I BRI o

A ZEamii FEEIFRERAE
—  EIRRA R TR

B A REBLfEER S5 75 (health affairs, /aLFE {52 Bl (R R GE
[l 2 B UIRRME » TEFT 2 BB A RE OBk B B8 2 # 8 6
B o JRRUBBIER KL FEREE AR - @R AR 2B TR H
g EARE R R AR s ) o FER R SR L - A
FENE 0 B B 1 E ey LA HERS » BRFRAE (health right) B ERIFGE
AHE (right to health care) FIREE » (FREH R Z 55w © © — K

)
G
=

A oh o REAL > (I AR B AR o RIRAR - FAE4L S LE
() (BB E AT HERE) b FEZTREEAL G =00
£ B 47490 BGE 596 THERFFMARAENIG] LY £
b ITBIRBA BN S FERAHARTE » —OONF > A 438-441 ©
BARELFRMNAZZEZETT  ZLEZEALBRAUETRAEEZIEH » H
BB HRBREAMZREA L@ A U EHA B A I I 0H 7% Hib
REMAZ EFREARZRBA T EHEAH - Ak R ELERUABRE &
MAEARARERL AR R EEREZBFASAERBTEZEAKET S A bk
ZREBEF s SRR REIREBEREAN BN ZIEARBRBESL
HERZ Edk o sk ) ALEZAMBRAELS SAMBR LATREEZZIR -
o 77 3 % % van der Ven ~ /2 B Brunner $2 2 354 Tommandl /& 4% & 7+ € R4 4
(g itl ~ G RRM) WA BRAAMAAR MRALHEFTE K]
ZMF — QARG REZEA c N FRERBEEETEENE
0 TABHE AR » ERAMALZ IR ol 093 sh BBk - IR (&
FRAARMEAZAARESR) b0 LB —HI=F > B 95-128 ¢

w

(=)}
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THSORHR % » B fE R\ RE CRISAHRR < BB 5 AR SEARAE T -
BT RO B SR KB GRS He b A e 2 AR B~ OB~ R
ARHE (highest attainable standard of physical, mental, and social
health) ZHERI 5 7 B2 2 35 a B BRI L PG Mg b R A
PRREZ A o

s H—/UWVF R AREE S (Universal Declaration
of Human Rights, UDHR) %5 25 {5 Z JR € tE » fER A FE 28 &
{2 5 A RERE R FP BT 2K » T B L B A RERE
s MRS ATaE < ERINZ - S B R A B < MR A
K (basic needs) — EIERY) (REHLFZEHK) ~ JE1E
KY)ZFANR T 7] —— E B EA R R T R 2 € 58 - MR R A
RESTam PR B2 2 R R IEGE A REPIS o —JUPWDRAE TSR A
fFE = | (Constitution of the World Health Organization) Fij 5 JT i
iR Tl SR R K HE | ZIRERRRE S AN AR ~ %0~ BUR(E
0~ 8 Bt Er st iz 2 T A AKE » W FARGER 2 EFRS TR
OB~ i 2 5EEIRRE ) MIEBLFERIN < PEFR (health is a state
of complete physical, mental and social wellbeing and not merely the
absence of disease or infirmity ) 5 i 72 F5 PR AR AR B i S 180 &y & [
JEA RS IR LS Bl ~ BF ~ BLBRamE) > LA
{12 2 R B A B B = 5 2 A © © WHO 2 B s /R S F A I
JE UDHR HrFTE 28 £ [ L BERR ARE N o —JLNOREE THEHE ~

7 See e.g., UDHR, G.A. Res. 217A (IIT), at 71, UN. Doc.A/810 (Dec. 12, 1948). [here-
inafter UDHR]., art. 25 (1). International Covenant on Economic, Social, and Cul-
tural Rights art. 12, G.A. res. 2200A (XXI), at 51, U.N. Doc. A/6316 (1966). Consti-
tution of the World Health Organization, preamble, July 22, 1946, 62 Stat. 267, 14
U.N.T.S. 185.

8 Art 25 of the UDHR, “Everyone has the right to a standard of living adequate for the
health of himself and of his family, including food, clothing, housing and medical
care and necessary social services.”

9 WHO, Health and Human Rights, (http://www.who.int/hhr/information/MIP_HHR_
InfoSheet_final7.pdf) (visited 5 November 2010).
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g~ AL BEF| PR 2% 1 (International Covenant on Economic,
Social and Culture, ICESCR) 5 12 {555 1 TEHI & & EOR €y BB &
POBRER N ME ZAFAT - AR RMGRES 2 T EL RS H AR 2 A e
G (1) B EKBEEISEEZR (stillbirth rate) BAFET-Z8 (infant mor-
ality) 5 (2) € IR % K T2 1% /F (environmental and industrial
hygiene ) 5 (3) THFT ~ 65 ~ FElI T ~ TR ~ SRR SRIN
(prevention, treatment and control of epidemic, endemic, occupa-
tional and other diseases ) ; (4) fife (R EIRIN < e FRIFFE RS ([assur-
ance of] all medical service and medical attention in the event of sick-
ness) ° 4% o BRI 2 — UL B AK) (Convention on the
Elimination of All Forms of Discrimination against Women, CEDAW )
12168 0 5L ERER /AT (Convention on the Rights of the Child,
CRC) 5 24 1GRZFEBIFR A #1538 — D HER B R RECE R BB A0
— BRI > NHREE H(EHE A RS A A (R R B B 5 AN [ [
] > HEAF HAR BB SR - M T AZRER B8 2 ENE
S | (American Declaration of the Rights and Duties of Man) 5 11
fog ~ 10 TR+ &% 55 1 (European Social Charter) 25—&(4755 11
A BLEE IR S 1LY LUK T ASHB A RAERLZ RN B

10 Article XI of the American Declaration of the Rights and Duties of Man, “Every
person has the right to the preservation of his health through sanitary and social
measures relating to food, clothing, housing and medical care, to the extent permit-
ted by public and community resources.” American Declaration of the Rights and
Duties of Man, AG/RES. 1591 (XXVIII-0/98) O.A.S. Res. XXX (1948), http:/
shr.aaas.org/article1 5/Reference Materials/American_Declaration Rights and
Duties Man_Eng.pdf ) (visited 5 November 2010).

Part [ Paragraph 11 of the European Social Charter “Everyone has the right to bene-

—_

fit from any measures enabling him to enjoy the highest possible standard of health
attainable.” European Social Charter, 529 U.N.T.S. 89 (1965), ¢http://www1.umn.
edu/humanrts/euro/z3 lescch.html) (visited 5 November 2010).

12 Part IT Article 11 of the European Social Charter “With a view to ensuring the effec-
tive exercise of the right to protection of health, the Contracting Parties undertake,
°either directly or in co-operation with public or private organisations, to take appro-
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(African Charter on Human and Peoples’ Right) 5 16 {5'° 2[5 55
PRI > IR SR RES S FE PR - DUCRRS RGP BE
far A= S AHBRRER] -

R AR EABRM S - 2B RPEES R 2 R
5 B GE A 2 HERT] > DICRREFRT & AR EE 2 A0S 5 HREA
[FIBIER AR 2 e T HIE RS > PREsss—aerE ~ 45 ~ 2
S5~ BB R R s < e A PRI AR 3R SRS » A
FIREL e A RE R AR (OB RE ~ TUFRE ~ EAPHE - 13
FARE ~ REHESE) BEAEBU) 2 BRR" — QIR RSP0 T 2R BN
MRS an (EE A AR RA 5 (R ERIGEEAHRRE B R EE < L
FEEEANS A B REAM  BEEEZRY ~ 03 ZEK
K~ BER . TVRER IR S5 B fe R B TR REE R - (HER S th kR
UDHR Jz ICESCR ¥ i i FR A M 2 7€ A1 > 2272 BL SR 5
HEZ H AR AL € 2L BARER AT > BESRTE R 1T BB AR R
N2 ORI EE] » (HRNIE F & - (REE - BB (respect,
protect, fulfill) ZZHEFI]. < AIHERD 56 = » IR BUN A4 % 5 1
AT IEAT BRI Z ORI - R TR (015 B BR A RE R RS I 2] 2 A

priate measures designed inter alia: (1) To remove as far as possible the causes of
ill-health; (2) To provide advisory and educational facilities for the promotion of
health and the encouragement of individual responsibility in matters of health; (3)
To prevent as far as possible epidemic, endemic and other diseases.” See id.

13 Article 16 of the African Charter on Human and Peoples’ Right (1) Every individ-
ual shall have the right to enjoy the best attainable state of physical and mental
health. (2) States parties to the present Charter shall take the necessary measures to
protect the health of their people and to ensure that they receive medical attention
when they are sick.” African Charter on Human and Peoples’ Right, OAU Doc.
CAB/LEG/67/3 rev. 5, 21 LL.M. 58 (1982), {http://www.africa-union.org/official
documents/Treaties_%20Conventions_%20Protocols/Banjul%20Charter.pdf) (vis-
ited 5 November 2010).

14 Brigit Toebes, The Right to Health as a Human Right in International Law (Oxford:
Hart Intersentia, 1999), p. 289.
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fiE o U EBIA RAIE A R R 2 2207 > nTREE R A
REFCIR B i R O R S WHO FIT e 8 2 SE R (i ERHIR g 2 A
FII o SN RAE B 2R 2 A5 R i ] P A R St £ R A i R e
#s 2 Fi 0 2R OOOFE BB g8 LN ZE S
(Committee of Economic, Social and Cultural Rights) HHE55 14
M R E (General Comment No. 14) » ¥t AME < #iE
WA ~ BRI — 0 2 R SUE + a%E RE /R 2 E Al
5 LMt 5 B AR T O HH B 3 e B MR | P s R R 2 BRI S A
(RHFK—) -

A— A RAMZ AE

E| 5N (ES9]
R — A B R UDHR 25(1)
Health care General medical care  WHO Constitution

ICESCR 12(2)(c)&(d)
General Comment 14 para. 16

I e R ICESCR 12(2)(c)
Primary health care CRC 24(2)(f)
General Comment 14 paras. 19, 38, 43

TEB M B R ICESCR 12(2)(c)
Preventive health care  CRC 24(2)(f)
General Comment 14 paras. 17, 19, 34

A BRI UDHR 25(2)
Maternal/ ICESCR 12(2)(a)
reproductive health CEDAW 12(2)
services CRC 24(2)(d)

General Comment 14 paras. 14, 21, 44

15 Zaf s F U (BRAMIBEARARE) (ALEE) B
—OO0+% - A3l

16 % Avk o (RIERAMZ A K
ZEH) (A LERE) > F—

AR A FAE RN B R BB R T4
K s —OOHF » B 53-54 -
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L4 5 (e R G UDHR 25(2)
Infant /child health  ICESCR 12(2)(a)

services CRC 24
General Comment 14 paras. 14, 22-24,
44

wsiiiliasHish ICESCR 12(1)

Mental health WHO Constitution

services General Comment 14 paras.17-18, 22,
26-27, 34

FhEitE CEDAW 12

Family planning CRC 24(2)(f)

services

BEE S Quality General Comment 14 para. 12

BEERE A PEERER WHO Constitution
Health-related  Health-related CRC 24(2)(e)
information information General Comment 14 paras. 3, 11-12,
Accessibility 22-23,34-37, 44
HEREE WHO Constitution
Health education CRC 24(2)(e)
General Comment 14 paras. 3, 17, 21,
34-37, 44

HAEAZER  fEH . TIFERE ICESCR 12(2)(b)
Underlying Healthy & natural CRC 21(c)

preconditions  workplace General Comment 14 para. 15
for health environments
HZIFZ B K ICESCR 12(2)(b)

Clean drinking water CRC 24(2)(e)
General Comment 14 paras. 4, 11-12,

40, 43

2 A CRC 24(2)(c)

Adequate nutritious ~ CEDAW 12(2)

foods General Comment 14 paras. 4, 11-12,
40,43

S A AT ICESCR 12(2)(b)

Adequate sanitation =~ CRC 24(2)(e)
General Comment 14 paras. 4, 11-12,
40, 43

BRI - (FEEE -
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PR A RERE P BPR AR R h S 2 — 3 (HERZ G
SNELHE PP BT FH 45 5 2 BERT] (the right to access medicines ) ?
AA[EEE > {F ICESCR 8¢ WHO 7& & H15 A BH R HH 30 A 4%
nn Z BER R & B It FR IR A HE 2 255 » T IZ FE R
RHCEE RS < HER 5 (HRIZE S 2 (E B B fE R GE IR P L 2
AR Bk 2 S BUERE 2 R R B R RERE & R R POE &S 2
FERI] » EMERESS o V7 LLFR | hAniE S 2 2% SRR A RE 2 Y i R T
TEEDEIE > FriRRE A EE AT (underlying preconditions for
health) DI} » R0 E 2 885 (A4S B A L2 R ER YR » (38
Al SE RS R SE N B AN AT Re B LV F B R A RE - L3R 2 (R
FENEY » EAAIREERK ICESCR 2 12 {66256 1 JHP A< THEE
Sl m AL OB R AR ) 2 HAE o

K - B A B K AR#SY: » CESCR General Comment No. 14
25 12 Berp (I & 5y 2 W] R R 1k B T M S B R A RE R
Al Bk 2 %0 B #E (essential elements) o X #5 CESCR General
Comment No. 14 55 12 R 2% : (1) AtEE Al F| A (availability )
TRIGBIRA 2R L 2 4 2 (R ERICEE R0 ~ Voot ~ IR (b R
BT GRER A RE 2 BRI o T (T K2 S B ANEE LIS ¢ P (2)
AR ALA T (accessibility ) » (R8BI R A 22055 1 B R {1 25 f
AT o B R HEEE R I ~ Wit ~ s - it e a VERR: T &
I (physical accessibility ) CrRFEFTH RSBA DR ~ PR ~ Fiin
] R R ARG B i ~ P ~ IR AL > RS  (eco-

17 Molly Beutz Land, “Protecting Rights Online,” in 34(1) Yale Journal of Interna-
tional Law (2009), pp. 1-15.

18 Paragraph 12(a) of the CESCR General Comment No. 14, “[Flunctioning public
health and health-care facilities, goods and services, as well as programmes, have to
be available in sufficient quantity within the State party. . . . They will include . . .
essential drugs, as defined by the WHO Action Programme on Essential Drugs.”
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nomic accessibility/affordability ) {RFFFTH R TT LLE HEIS Lep R
FREE S0 ~ W0t ~ RO © AR 12 BR 2 BN A AN EERE B
KIS AL IR BLAT I BB 2 56055 - NMEER R g midft—&n]
IEHEIE 2B EHIRE R DRI ATE R (SR ~ Ml
i) TEAAHYTE 2 (R T B REA T SR 2
PEECREH] 5 i s SRR g I > BORBUR T Bt AP - n] & 4E
(affordable) Z&&5, 5 Millb7T £ CESCR General Comment No. 14
5 43(b) BR P9I 2% 2 ¥ .0 ##% (core obligations) © WHO 3t —
LTER RS TS - BRIV S R EEREE - (R RIS
i A B PR O RO A L 28R (RS TR MR n At ) 2
REE < 20 (1) Al EYE 2 8E(E 5 (2) AR ZRIREEA ; 3) 3 2
F5ARAR 5 (4) ATRHE Z EAS SRAR o FHICHA 1% = PR 334 S (R 45
FEAE B & R B B B B A GE T (RE @ & BT SR
PN B SE R o BRI IA FEERAT ) 5 &% (EA KR HIBE R B i 5
H B BRFRSE RSB » SR 15 SR PR (R R R ) 4
ZHER - 5 (B R R A 2 it - ﬁﬁ/v\fﬁlﬂl (A B
SR EREEOR ) R B -

v EH

19 Paragraph 12(b) of the CESCR General Comment No. 14, “Health facilities, goods
and services have to be accessible to everyone without discrimination, within the
jurisdiction of the State party. Accessibility has [some] overlapping dimensions: . . .
Physical accessibility: health facilities, goods and services must be within safe phys-
ical reach for all sections of the population, especially vulnerable or marginalized
groups. . . . Economic accessibility (affordability): health facilities, goods and ser-

vices must be affordable for all. . . .”
2

=}

According to the WHO, access to essential drugs is part of the human right to
health, and “depends on: (1) rational selection and use of medicines (2) sustainable
adequate financing (3) affordable prices and (4) reliable health and supply systems.”
WHO, Meeting Report: Network for Monitoring the Impact of Globalization and
TRIPS on Access to Medicines, 20, WHO/EDM/PAR/2002.1 (February 19-21,
2001).

Carmel Shalev, “Access to Essential Drugs, Human Rights and Global Justice,” in
24 Ethics of Science and Technology Assessment (2005), pp. 93-98.

2
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5 — A SCRF S ol PR 5 B R R B S 2 B e > AT 7
ICESCR £ 15(1)(b) {5 .2 B 1 4 3 15 Hi o K CESCR General
Comment No. 14 5 8 Eg 2 K7€ » i ERARE N A E M e 75 TR
ZHER] ] (the right to be healthy) » Ml e {EREEBORFEE LR A
ARER i e A PR O P (R FRATYE 2B & (equality of opportu-
nity for people to enjoy the highest attainable level of health) 5 [X][It, »
I8 % OR e (R B M 2 258 IR ANE S DR B HE R R R B
IREE (well-being) » {HAZEIRALLEE 2 D ER Lo Wi 8 R < B
RIGER Z > NHE e B R P EHAE RS EE P ERg
(fair opportunity to pursue good ends in the life) o [fij;a LEDH%
ICESCR 2 15(1)(b) I FHAE TA AR ) 2 B A AN R
LRSS R L ER P L 2 Fl| %4 ([[t]he States Parties to the
present Covenant recognize the right of everyone: . . . [t]o enjoy the
benefits of scientific progress and its applications]) » [ f g FER} £
FEIE T AT SR L BN B e FHRREE i 5 B ALY
L K ER T AEA <R f > BAREIE ICESCR ZHE H IE=EAH
W RER] > S EE SR S R R A IR A E'E
HAAT SR 2 o NI - BRSSP HERI R A
T R > BIAE A §E#E K ICESCR % 15(1)(b) {52 F# -
JTRH3E S ICESCR 26 2(1) {6eFITAE » itk R i i R RE ST PREGE
DB LUZ W BIA LK PR AGERRER (RISHERAME) Z7er
FIH o 2

AFRTLEE S R E R BE R A RE B A 2 R > A B SR IR

22 Article 2 (1) of the ICESCR, “Each State Party to the present Covenant undertakes
to take steps, individually and through international assistance and co-operation,
especially economic and technical, to the maximum of its available resources, with
a view to achieving progressively the full realization of the rights recognized in the
present Covenant by all appropriate means, including particularly the adoption of
legislative measures.”
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PrpE R AMER B < A (UG H - (RE - BRERAE 2
) o SR > BRSPS E - RER 2 ORPE - mT5r RS
SfEER (1) BRAE T B MR S H A 2 &
B o (o RSP RE i 2] e v AR BB O PR R A HE S B PRl
MREHE TE ) HERAME (respect, 4525 M 00 1E 42 B FT 2
TTR(E A BEERAKE) 22855+ (2) B (e 35 AR &I B0 T30 A 2
ZBUR (BRI BEERIEE R ) > DURECR BRSPS & 4 o 2 HE
IR EANE T (ALEE 2 2 mEEsE » DU aKiEZ
L HEHRS R 5 BRAE E 2 B fhak i - DUEREES 2B ) >
DIie TEE ) (AR 25 (fulfill, FERIRIERICEE 257
AT ~ FRESFRE AR R A 2 e EHL) - 3)
HERE - WEBIZRAHE TERRE D (protect) BERAREAZH=ANZ
EETHZIEY  WERRESERGIEER LS ERR S
(TFEEEsa 2 BERIE) 2B mKZE (WELEH 2 EEEEH
TR > DARECREE S Z TR PR B a3 a e o BE—20 » R
BRERAMERTRERI AN S 2 B B SR 2 B AR Z ATRETE T
BUR A A i85l PAE RG22 (price control) . F-F% » fiff ff R
TS 2 RERIS ATRE RS (EE M o

TEHAE ST » 41 CESCR General Comment No. 14 25 35 ER{#
o A R B I AE T BRI 2 25 0 DANECR BT R ER

23 Paragraph 33 of the CESCR General Comment No. 14, “The right to health, like all
human rights, imposes three types or levels of obligations on States parties: the obli-
gations to respect, protect and fulfill. In turn, the obligation to fulfill contains obli-
gations to facilitate, provide and promote. The obligation to respect requires States
to refrain from interfering directly or indirectly with the enjoyment of the right to
health. The obligation to protect requires States to take measures that prevent third
parties from interfering with article 12 guarantees. Finally, the obligation to fulfill
requires States to adopt appropriate legislative, administrative, budgetary, judicial,
promotional and other measures towards the full realization of the right to health.”

24 See e.g. Minister of Health & Professor D. Mcintyre Nov. New Clicks South Africa
(Pty) Ltd & Others 2006 (2) SA 311 (CC) (S. Aft.).
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Mg (EiEgES,) ZRERIRZEE = N2 TTESRG : > 5
WA IE Minister of Health v. New Clicks South Afirica (Pty) Ltd. Z,
F s FEIRE A E R A R T e FRBURT TR TT o SE (A P EY
R (R 2R g ) R OREEEE N ZEEE T
BRI LB 5 2 (HFEEBE A — PR PR T B 48 2 B IR
SR B U P S 2 25755 - B 2 R R A - T
g 5 FRER | HESR B R AR 2 LR 4y > 2° st — D KGR
o B S R A (R 1 P S PR R e AR Z BRI - 0 DRI > Bk
NGB SERREI A PR R PR R AME < 3880H - e ik
Rtk MRga 2R (LR AP L a2 9580 R )
Pt SR 2 28755 »

HHATA 7 A EEFE R > M+ & Hh 9 B e i 1 4 o o2 HE
FII > DRI oty B 22 U e R ESOR AT B B B PR S i A i 5 F P RIS &
P2 FE (ETRME > Sz BIBRGI > BIZEH AT REMHR T IR 2
P HHEE S RS ERICE B 2 B o ST EZ (R A RECRRE 25
ZER > (SEREIA T R A R B R AR (s R R s A

25 Paragraph 35 of the CESCR General Comment No. 14, “Obligations to protect
include . . . the duties of States . . . to control the marketing of medical equipment
and medicines by third parties . . . also ensure that third parties do not limit people’s
access to health-related information and services.”

26 Minister of Health & Professor D. Mcintyre No v. New Clicks South Africa (Pty)
Ltd & Others 2006 (2) SA 311 (CC) at paras. 16, 84, 314, 514 and 519 (S. Afr.).

27 @y 9k &% (South Africa Final Constitution) % 27(1)@) 15{E€R. & T HEM@AM¥H
A R 4 B R IR S 0 364 F 4 & B 2L IS5 (Everyone has the right to
have access to . . . health care services, including reproductive health care) » f1 &
B ELAE 3 BE b AR AN R R Sk o

28 Minister of Health & Professor D. Mcintyre No v. New Clicks South Africa (Pty)
Ltd & Others 2006 (2) SA 311 (CC) at paras. 514 and 704 (S. Afr.).

29 South Africa Constitutional Court stated, “prohibitive pricing of medicines . . .
would in effect equate to a denial of the right of access to health care.” /d. at para.
706.

30 Id. at para. 659.
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W& A KEZ Ed (Commission on Human Rights ) J % i ¢t @y ¥
& (Economic and Social Council) .2 AFE{FFE ke (e ER TR
= ( Sub-Commission on the Protection and Promotion of Human
Rights) (E{ERGET 2 TRak heilts » AR FREE N A s R R AR 2 B
e o 3 W TR B E it TRIPS fh i FL I 25 25 [ 22 fi 1
e B 45 5, 31 P REE R ) o R T 2Ry - T (R EL P s B s A
SCHE AT RELZ BEER A KE N ENE i &L 8« P S 2 SE
T RERI AN L E BB A MEERS % 32 BIRE S ORRe > B —20
Rl AR 5 B\ R 28I & SR SRR o

31 Paragraph 1 of the U.N. High Commissioner for Human Rights resolution 2001/33,
Access to Medication in the Context of Pandemics such as HIV/AIDS, “The Com-
mission on Human Rights . . . [r]ecognizes that access to medication . . . is one fun-
damental element for achieving progressively the full realization of the right of
everyone to the enjoyment of the highest attainable standard of physical and mental
health.” U.N. High Commissioner for Human Rights, Access to Medication in the
Context of Pandemics such as HIV/AIDS, para. 1, E/CN.4/RES/2001/33 (April 20,
2001), <http://www.temple.edu/lawschool/drwiltext/docs/UN%20Commission%20
on%20Human%20Rights%20Res%202001 22.pdf) (visited 8 November 2010).

32 Preamble and Paragraph 5 of the Sub-Commission on Human Rights resolution

2000/7, Intellectual Property Rights and Human Rights, “The Sub-Commission on

the Promotion and Protection of Human Rights . . . [notes] further that actual or

potential conflicts exist between the implementation of the TRIPS Agreement and
the realization of economic, social and cultural rights in relation to ... restrictions on
access to patented pharmaceuticals and the implications for the enjoyment of the
right to health” and “[u]rges all Governments to ensure that the implementation of
the TRIPS Agreement does not negatively impact on the enjoyment of human rights
as provided for in international human rights instruments by which they are bound.”

UN Economic and Social Council, Sub-Commission on Human Rights resolution,

Intellectual Property Rights and Human Rights, preamble and para. 5, E.CN.4.SUB.

2.RES.2001.21 (August 17, 2000), {http://www.unhchr.ch/Huridocda/Huridoca.

nsf/0/c462b62cf8a07b13¢12569700046704e?Opendocument) (visited 8 November

2010).

BAMALTR EMAMRG K ZERNLET HRET > AEE TR & RAM

MBI B ERIERBRTE L w33 m I B ek T S E A

AR B RIET » Fa X oA fdansh LA LR AR G A B Tk o

3
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{EI s 7 S — D 3 ARY /2 > ANdi CESCR General Comment
No. 14 HEAA ARG FE New Clicks FIiR » IIEREFIALE A
WARGE R PR AME 2 BB 5 (HEE T VR RS BEER AR 2 Y
AN E R ERAE PR IR BE R AME Z BT PR & - SEEPEH 2 FRI9 R
fREEVE o SEEEPERIES B i 3 S SE R (s
FEME) ZRCBERUEE » NI EEEPERBOR LA B2 B s 2 e
WL (strict scrutiny ) 5 ANFEFEREEIEGE G T HE S 2 10— Rl14E
HESHah TSGR 2S5 RERE R B8 —
E RS SE(EPERI BT o A SCAE 5 A2 B rb 88 M) FH [m] Ak oz B 22
T o Bk 4 Ot A A v M B R B AR 2 (% -

= EmIAEF N gL

588 (3T FRIAE SR B L R A ME 2 SR > (HERIBS A RS
EABI R IR R EE S R R G B IEE T - 8508 AR 2
PRIE R A B R AN A EE A 2 Tk o WIRTETFTET
A > BRI (R BB 3T PR MR 2 T T B 15 S 5 o (A PR
PEGITF B » (HEZBES I 2 T B2 A8 F TR T S i N am
RPERZEREE 2@ ? A LEE S HEEM » W ER
i R S o Bl AR R 5 BRI - 1E A S O AL R
NHERS R 2 — B o RIS A 37 L e e R sl R P (K 2 B
o 50 A (R P FT FH 2 78 2 2 I TR R R — 0 E R R R i
Frak b o (R B e S ] BB 3 rh B 5 2 21995 Bk (Doha
H S AA) AIDSHIV ~ #5EZHR ~ FERE ~ BURTREE R 3R & 2k
WYL - 1SR 2 & R LIRS R E Lamdi g (R
HIZESLERRE) 2B ?

ATk 2 - £ BB R R AR 2 S IARERAT SR -
TR ARERS R ARERTIE B2 (negative rights) Bil5Z
@M (positive rights) R ARH » H /A REEGAREF] (civil and
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political rights) J@AT#E » JBEPTETIRE 2 BEARER] » MEIZKIE
BEAFEEI A R ZENRE (immediate realizations) 3%
RERI 2 2885 5 MHER > #EU ~ th&r ~ SEHER] (economic, social,
and cultural rights) HIE@ %% » BB (T IIRE 2 EAHER] -
FAEBEIRE R 24 T EESEWE R E (progressive realiza-
tions) FZHEF] (EUIEMERARE) ZHREFH - 5.2 R
AHE (BT ~ thdr ~ SUERER) ZERFET S - BIER 8 R =
(consensus ) ¥R AREMELRI ORI 2 BB » TR RBURIZAE
BN QEERERMIHER E Mk 2 EEREF])  {H{K ICESCR
&5 2(1) {68 52 CESCR General Comment No. 3 5 9 By ZHHE » BIFR
{7 AR HE H i K RE ) HL B R P REdR I (AP B (CRLAEATIEL ~ 57
&~ AREERE - SRS BB IR Bh B S VF 5 J7iE ) » ZifiE
B AMEZ T B (JR AN e AR 2 ] >
IRENER R CR B Gl 3 A ME 2 215 (R DAL RE 2 A IR E R RS AR -
B L W IEEIEEBEAE Soobramoney v. Minister of Health Z,
b JREREIR E B R M 2 5 HL R L TR i Rl Al
Al o A FRE R 2 B (5 T E RS B 2R AR R R A RE 2 IEE AL
HE (justifications) « *° fEBIZR A R ZH. 2440 T > I EEIFEA

3 RAE S XM WABI 150 B 147 o

35 Article 2 (1) of the ICESCR, “Each State Party to the present Covenant undertakes
to take steps, individually and through international assistance and co-operation,
especially economic and technical, to the maximum of its available resources, with
a view to achieving progressively the full realization of the rights recognized in the
present Covenant by all appropriate means, including particularly the adoption of
legislative measures.”

36 Soobramoney v. Minister of Health Z_#| k3% 5 » & B IR A HRA R A\ » {247
BAFERRGEEET RBRASFE TR AR LT TBRA > B
BREGMB TR THERRE RBRAN > Z R RBEHRERZRRR
ZAEREREAM > AREAETERRG T A THEIGRE RBRANBE
RZBHAR At T BASET R 5 FTRKE A o Soobramoney v.
Minister of Health, KwaZulu-Natal 1997 (12) BCLR 1696 (CC) at paras. 11 and 19
(S. Afr).
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PER AT R G B 2 AT 3 B 2% E (undifferentiated and uni-
versal conception) TiARNILIHIST » 7 fEEEAMNE (ELFEEE ST FHE
FI) ZoumEsEz N > S L s — I E B 5 AT
BIEE I AT NG EA ol e 2 i - 2R HAE AN R
NHERBZ RS > NRIBRIGERS (SRR ) BRI
A MBI EE AIRER T2

B S > rAIEBIEEGAE Minister of Health v. Treatment
Action Campaign . » #EJEHE Soobramoney v. Minister of Health
AN ELRE - SRR A SR AR A VL B BEAR(H Nevirapine (/5 1k
FPIRIEE G 8 ) AR T > AR b (hefa s it e
AIDS/HIV 77 g i 6 4 it AR L1 T2 R - S 45 2 R R
W EEATR (NZERLEE 2 Nevirapine DUE(E 2 it 3 437 B8
Bt » R 5 DL P ER {3t Nevirapine 1505 2580 5% & IR s BE th 4B E
PROLEL BRI » (AR ) o *° (HRTEIER » 5 SERUR LU
{E$2 it Nevirapine » HIIFg JEBUT & &5 85 1E & H AR R It 3% 48
YI¥ ¥ AIDS/HIV <2 ? Fe JE IR EGAE A R R LTFIE 7
52 PR 5 it 2 PR R AR 2 A PR > BOK P IR BURFE vl
TET (CHR S EZIEN N ) 8 250/ R Nevi-
rapine ZHEF] » LUE NG ZHAFF o {(HIE Government of the Repu-
blic of South Africa v. Grootboom £ & » M FEEIEEREAI X £
g o REFE LA EROATR S (U—M R R SRR 2R
RIGHE Z RRAEDT ) B S E M - SERR LI A R
AR ARE SR < (B A REREAE - T ZRBIR AR 585 e —

37 Chuan-Feng Wu, The Right to Health Care and Health Care Distributive Justice
(2007), p.14. (unpublished J.S.D. dissertation, University of California Berkeley
School of Law) (on file with the University of California Berkeley School of Law
Library).

38 Minister of Health and Others v. Treatment Action Campaign and Others 2002 (10)
BCLR 1033 (CC) at para. 122 (S. Aft.).
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YIBR LA B R 3% T2 ¥ AR I PB4 » HI] Nevirapine .2 {5
1% e B BEL i JR BT 2 7 M LB 25 8 R F A% ) 2 KR >
AN EATATT 2 BRE: (RPN 2R A 2 A < 285 M ANARBR 2
IR FR 1 2 PIER) o H A /i f G ok 2 F & > K Minister of
Health v. Treatment Action Campaign £, Z& Tt 2 K3 » A
FEHUE R R R E HEIE R — E e 2 AR e - DU,
T FHRERIAN [F] A8 AR e B B R 5 5 B P 4 Ot o PR AR i
S8 T R T M 2RI > (T ReR B 2 T P R L BRI o R B
BAEIRE ZEE - #5.2 » BERAREZK R EE R >
HAEBE 5 TR UM 2 B & > BIZOE &G A 2055 HER T RE
A U LA 2 BRI ARE (AMERERR LR TATH ) R4
) o AEEANIE] AR 5 o T o AR T (5 B L [ T 4
R R 7 W B T P R 2 B Tl - B R 2 22 RIS LUR R
R SR TR & R E R < R HGRA TR - BESR WTO R EILE
FRERR T & BRI A A B AT B E RS (B RS
fizatam) - (Hg BB cHE (ISR G ER) B
DR ANE 2 R R—2 s HAA AR H & - 2
W R i A MR S B A ST A 2 PRI AT E - 012 RO ASZ BB A KA
ORbe < S50 FARERI] » IR AT REE R ]t < IR F -

Pl R B R A RE A I NI < FTRE - 2K (A B2 £k »
{E R 2 P38t JE B Al 2E Bl O B R 2 E B BLCRR I » fESE T
B ER EAE R TR (& B A SR B A — Z KREIRRE
U R A\ RE I3 T ELS 20 R PR BAEAEE » G GEIFRI R H 32 A

39 Soobramoney v. Minister of Health, KwaZulu-Natal 1997 (12) BCLR 1696 (CC) at
para. 20 (S. Aft.). Government of the Republic of South Africa v. Grootboom 2000
(11) BCLR 1169 (CC) at paras. 14-15, 70 and 77 (S. Aft.).

40 HFF > (L WTO LR TRIPS #2 MAB R T AR hd —
REAAEEABHBMRRE) (EHBAREFA) FobE—M - =0
O+t4 > B 201
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fiE .z ZWEETESL - Y WS BB 2 A% (United Nations
Develop Program, UNDP) {HzEEE & ~ #37% ~ SULHER] (FL15
PERAME) NE—SEEZ M - HhEG NN E B A
CURE 2 KR T ES BB R G T — VB IR ST BN S 2 PRBE 5 2
PRILE » PR ER R - DR B 7 [ A5 A I PR PR (B8 7 o R 2 ARG
MERBEEEENEB AT SR 2R E - BHnNE - REEX
A T FE I R AT {5030 P e R R A5 2 MERIIIE > BRI SR (S
BAEANFEE A RN HERR 2 %5 (CESCR General
Comment No. 14 55 8 ~ 35 ~ 50 E&) 5 3T KBRS A REAHRA S B £
B AU A LURAKFR B 2 fEER - (minimum health) {FF515EHE 5 77 5]
Foe A5 AL BN H5 A 1 Bl FRIRAE s AT ) 5 € BERR AREN S
40 WHO {385 THRARBREE Z AR ) (ER R AR 2 ONE
e B R T R R APGE A AR ) 2 TARIRRE I AR 2R Bl i iy A
152 FARZET 5 ¥ General Comment No. 14 25 43 ~ 44 ER 71 LIS
X277 G ER HBER ARE PR Z BB %) (minimum essential
levels) » Wi T BRI 5 A 0 215 EH 3L RER 80 B B 5 Z AR FRE -

41 Frank B. Cross, “The Error of Positive Rights,” in 48(4) UCLA Law Review (2001),
pp. 857-864.

42 UNDP, Human Development Report 2000 (New York: Oxford University Press,
2000), p. 93.

43 See WHO, Global Strategy for Health for All by the Year 2000 (Geneva: WHO, 1981).

44 CESCR General Comment No. 14 5 43 $i# vk 7 X7 7] 8 4 e A
MR FZAZECZ S (minimum essential levels) » i TR B %A Hw &5 (core
obligations ) ¥ A A ik B TR ZARIE > 46 - () RERF (455 24 &%
YR E AR ) AT DA R LA (access) #A R~ B SR Z
WA QRERFLMER S BASZARZLERYIMEFR > BHRERT L
AR - (3) IR R R TR ARALAT » BT R Ao BT AR R AR
R RKZAEF 5 (4) RBERFHFRA L AL L F ESTHHAE (WHO Action Pro-
gramme on Essential Drugs) A7 3| Z sbF 8 &+ (5) #ERM A %5 ~ B R
ZNFHE (6) EREAS) SRR FHEVAR L RFEAATHETHER
Mo BMANBRAMREZIEZ Mt NELRRA ALK
1478448 o General Comment No. 14 % 44 & RIS T ERE T2 LA
# % (comparable priority) Z 34 @ (1) £ 212 9% X 5 Z 42 (to provide
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H AR AR BERREARS (1) TR B KA 5 (2) 220 J w2
IRICEIR PG R AE  (3) SEAZET, (essential drugs) FKHE s * (4)
BX S BRSOk A o *© 5340 Buchanan 7R [RI6E DL TR {ECRR & 2 5@ B
{HEERHRZE | (decent minimum of health care) {EfS{EER AN .2 B4
WiE o Y7 IS SEThEENE (functional) E#.2 /520 » AM#E A BA81L
B 2 222N » IRl B BEE E < PHER FEIE DU R A
R4 it 2 3 FHRER R 5 TS B A [RIRR R 2 PRAE » SR LA F A EE o
3T P RERT) B 5% o, R B 7 W f 2R I - IV {2 O 4 O PR Bt 2 4K
B o BLRRVEE WA T RS 4% i FIRER .2 I8 B B oK B S 28 15
L% IO EEZE A 2 tam > TRHHBRERRE R i SR th— —
B — — — TP 2 0 o

2 BIFFEmRSFIREREZEE

S5 ST Z RER i PRI GEER AR < S - HAEAE L
BLECAth \RER G BB BB, 2 LR 5 (HZ BRI AR E
il 8,7 BB A A HL 22 [ B AR e - BRRR RS R B B

immunization against the major infectious diseases occurring in the community, 78
Br ARk R ) 5 (2) AEARS T ~ B4 (ERTHEER) - ) LM AR (0
ensure reproductive, maternal (pre-natal as well as post-natal) and child health care »
Fd B A e PG R A S RAE ) ¢ (3) B bk S 7 AR e X TR 6 A S
FATIEH » 045 L S (essential drugs) # KM ¢ (4) B A BBF KM : (5)
REERTEABB TR (AHERERAHREAINRT) ARBAHLE
FREERAAMMERIFT AN AR (A RIERRRI T E) -

45 2 %% WHO Action Programme on Essential Drugs = WHO/DAP/98.12

46 £ CESCR General Comment No. 14 ¥ 3 & 45 3|48 th % & Bk R A B &
SRREZ A 2 EEBRERAFHTERAMMI &b LT RBGHE
B R FEZIRUT AR RSB 4E3E » AR R R A G R -

47 See Allen Buchanan, “The Right to a Decent Minimum of Health Care,” in 13(1)
Philosophy & Public Affairs (1984), p. 55.

B IRIEE (RS LBRBRBEIBEHYERE H AR T T HREAMRZILHMGE)
REXZFEERGEHRL > —O0RF > A6
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B 5% 5 AN R SEVE BCE k] - (S R AR B
By Wi 2 BB Re KnE R A - BN H B ERES o kRl &
2 TEERBR R U A ME I R B EE 1% - (MR AR A o
FEE TR B 8 i R FF 2 (BT 2R BT I L o

—MM S RS A A L — T E
BAEME 2 DRBE IS S R M Er B BGA H (access) #TaEBH 2N
2 s H—JTH > IR S AR E AR — e #E A A Bl pE =
A ZRER > [FIRER R bz (el ) fEFaEdnlas » A
Bt kBl BHRIE AR BHAINE 2 R AR R ST = e
MERL 2D B R L o ¥ T R I A R A A A
ZIRPE B2 (LA 52 B #T (research and development, R&D) Z#8
PR > (EEE s 2 i U EA HE B o KB SERghT 5% 4%
o EE T BRI B ~ BIR O EHUS AR ~ SRgH 2 &
TRELASEAE R > BUARTEA AR = 5 0 KB T A R 2R P
W (ZESLELRINE) Pregatriisil b 2t LA (B
B e AN < BRI FR ) - AN R AR 98 58 e 2 BEE -
M A BUERR G Z RN M E R 88 i 2 Se ik Bl F —
o M2 EEWREET ~ £k ~ aVEZEH ~ EE Ao E
R ERIFR TR AR " 1T G O, 9 2 I e R R B S 1 RS o7 B R s

O BMEESBRA RYE Rl (RAEZHEF) Bk LB =000
F 0 B 14-16°

0 ER2HARERTEREMIZA (H10-12F) REXZALA (B4
EAFEEE ) mAART RS (—EHLERFHEAOT I —E2 55
—ZXHRELET ) HFR(WTO R B8 A MR Sl 5 & 7T S M 6957 &
— R E R FARABRA N L H A FER) > B KRS A RA
RHTFEAEHL » —OOZF > B 66 81-103 « kIE4 > Af4g32 4> H 46

51" According to Nathan Ford, “[e]ffective disease treatment relies on a long chain of
factors, including R&D of appropriate medicines; production; quality control; ade-
quate distribution networks; good drug supply management; reliable information
for, and adequate training of, healthcare professionals; financial accessibility; and
good patient compliance.” Nathan Ford, “Patents, Access to Medicines and the Role
of Non-Governmental Organisations,” in 2(1) Journal of Generic Medicine (2004),
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K352 B R R B (S8 5 R 7 W (Rt m S SR
SERT AT I 2 A S8 AL R IV BT R GA IR ) o i S R R I e
F BT JERR S B 2 A R OB LIRS (e S B 2 S i 2 T B
(FHETHE ) B6 2% iR 2 1R - 3lfi i 230 e 3 B Rt 2 L il
HIY o 2 GiE RS o B ER I e i (R B (e R (A B
V8 1> — R G T M R ) 2 R BRAR - O AN EBSA LLGE
4@ % £ 2% (moral absolutism ) >* 7 G BB R B £ RERR AE T 14
J&H2 1 (subordinate) FAtHErflla: (AIMRFEARE) 2 o>
KRR A 2 (b S A T e L vt - I (HR
BIZEI IR ) BAENBRE P E S A EM AR AR A2
B SRR > KPS 5 2 S35 R 2 kL 2 #Eh » (%
B 2 R AR A MEESOR B E » (PRE R EE A AR b ~ BB 5 BR
BT 2 2 USRS RS - BB R 2 MBS (An3ggm )
FEAR R Z R o 2O [RIIL - Bl o R R R R 2 IR PR A S A
DETERE » SRR 5 2RI RE - R A S e 2
EEIA 7 2 AE B AR e S A B BB 5 AN B e » BB

p- 137.

52 Jamie Feldman, “Compulsory Licenses: The Dangers Behind the Current Practice,”
in 8(1) Journal of International Business and Law (2009), pp. 137-140.

53 Attila Méndi, “Protection and Challenge of Pharmaceutical Patents,” in 1(1) Jour-
nal of Generic Medicine (2004), pp. 72-73. Feldman, supra note 52, at 137-142.

54 IR BB BB I AN BRI A G LA EIE X BH4E A (absolute value) »
SeAF R R SR AR AR (o5 B8 A ) AF B R 84849 (immoral ) © Einer
Elhauge, “Allocating Health Care Morally,” in 82(6) California Law Review (1994),
pp. 1449, 1457-1461.

55 Amir H. Khoury, “The “Public Health” of the Conventional International Patent
Régime & The Ethics of “Ethicals”: Access to Patented Medicines,” in 26 Cardozo
Arts & Entertainment Law Journal (2008), pp. 25-32.

56 R4 # % » Twinomugisha {245 H B PR H 58 & (£ %L48 TRIPS) TR H
HETHHRAGAMRAAZRARALRBRR LA ESRALEFELT
HZ %% ° Ben Kiromba Twinomugisha, “Implications of the TRIPS Agreement
for the Protection of the Right of Access to Medicines in Uganda,” in 2(2) Malawi
Law Journal (2008), pp. 253-256.
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A1 W AR AR 7C 7 B S DR AR 7 2 A0 B R B
FENT 2B o 7 SRR AR RIS AN FHE 2 2 BN B i
UG Z AR 7 10 » BB S8 ot R R T A R AL Z BT (harmoni-
zation) FF5BIEREEES - 5 BT SE RERE b (1 SR SE g 2 1 1k 2
PRl > Sl — 2D 9 DR R R T i MR AN P A 5 R o

— ~ TRIPS 23R

— UL WTO Flrsdith,z TEL 55 Bl 2 2 2R 0 AERE €
(TRIPS) » {RE K5 5 Bl R AW 2 S SR BH PR A BIER 2 5
MFRE R T HIRFTH & BRI R B S it b L EGE
LB AR BRI 2 £ - TRIPS 1€ K I 2 BB EER Y
ffge i A L 8 o 3 3 S 2 TRIPS W€ BR/CHEIE B B
Gy A (A RASE A~ 2 R EE AR A) » K

57 The preamble of the TRIPS, “[d]esiring to reduce distortions and impediments to
international trade, and taking into account the need to promote effective and ade-
quate protection of intellectual property rights, and to ensure that measures and pro-
cedures to enforce intellectual property rights do not themselves become barriers to
legitimate trade . . ..”

S8 GRMEE o (KBRS S EE R H LI REARZEEZLAALHL
—OO0&F» AS-

59 B RAFBRAT LA TRIPS HE 5 34F » 5 o B R R A LG BAEAIAR »
SRR IR B A So e XAF B B A B T 5N TS A o Article 3.1 of the
TRIPS, “Each Member shall accord to the nationals of other Members treatment no
less favourable than that it accords to its own nationals with regard to the protection
of intellectual property. . . .”

60 % & B AF®R AT LA TRIPS #he f 4 45 > P FHFBRA - RERG AR
THAHRAAL T RAZ ARG T A48 X—RERGTE=ZAL S
BREIAZ —— e LT SR RS F 5 sk S AT 5 > g 8
B 7R E A R AL 458 AERE B 0 & S G FF o Article 4 of
the TRIPS, “With regard to the protection of intellectual property, any advantage,

o my m

S

favour, privilege or immunity granted by a Member to the nationals of any other
country shall be accorded immediately and unconditionally to the nationals of all

other Members . . .”
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ZURRRGfARLES © O (1) WYL IR RAEATENE « TRIPS 175 # A A T =X
ZRERTAERE (R ~ RiHE ~ 728 SR B B AR ML AR ) (RERH]
ME IR R B (PR AE AR YE ) 5 /B TRIPS ff %€ (£ EFEHE WTO
BB LR A R ORI (B E (& B AR B THR A T
TRIPS 17 5 5 5% B % 2 (RAEIEUE - TRIEME A AL L » @ (2) B
HEERE 2 0T« TRIPS 1358 7R RLHE WTO & 5 BB T8 LRV EE i
PR e Kot ZSEFTIRH > AR S ~ ATB ~ AT B ~
PR B ~ BIRORAE RIS - © (3) BIOMBUE (s kfeak) -
TRIPS i & 4 55 2 R PR Bt Z B S MBI AR R I — R B ok 2 A
E o LA G R L2 FE g B BAE FHEE 2R
s 7 R FERS B HRBS 2 HERE - © iy B CETIRE e Bh T BRI

Ol FHF  (RAXMAIBB R E LA RAARH) » B2 2B KEHE
BRI LHL > ZOO0NHF 0 A 61-62 3 BREF » (A0 Z fL 347
A FHRZRF A EE S F AR M B R AHS) s RERBRE R K
#ERBEHRL s —OO0ORF» B 1l -

TRIPS % 1(1) AT » £ FERAWHA ML ZATRT - & B RBR
TRIPS ¥ % £ k2 2 AR > BAHEA ©REATREAE 5 X - SR RLAN
THRAWRET AR ZREEZGBHERRENE > £ L KB EERH FHAT
TRIPS #3% (Members shall give effect to the provisions of this Agreement. Mem-

6

LS}

bers may, but shall not be obliged to, implement in their law more extensive protec-
tion than is required by this Agreement, provided that such protection does not con-
travene the provisions of this Agreement. Members shall be free to determine the
appropriate method of implementing the provisions of this Agreement within their
own legal system and practice ).
42 TRIPS W& % 41 4% » 3§ BB — MR A H 2 REA — I PITRFARE
HEMBEWMZIZETE - BRIEER 484 AIAKT BRAARFRES T
e FZRA > 4 AFEEASF  BHERE S BHS BERMALR
HFEF o BAFILBHETSZIEERTAR » A FSIIEE R 60 44
A HHIE o 494k~ F 5045 ~ B 61 R BT EALF ~ HaFlE
HHRZ ~ R FRF BRI o
64 Jo TRIPS W& % 8t 1 AR T > F AAM T RIS ELEAE LM R X
AR FN » A6 TRIPS thE 69 R E TAFRAT LRG58 » LA 342
BREA  EHZAIAGTERAMARBERELE EEZZHMINEHE -
Article 8.1 of the TRIPS, “Members may, in formulating or amending their laws and

6

[v8}

regulations, adopt measures necessary to protect public health and nutrition, and to
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RETEA - RASRIERZEM] 5 &) (ERT ERERIF AT T - B
H‘Tﬁﬁ@ﬁ@ﬁﬁjﬂxﬁ’*#]\@ﬁﬁy\%*ﬂ{%ﬁaZﬁ*EﬁElﬁ’E (71BN
TRIPS 1% 7€ £ 31 {5 56 il #52 # 2 WL A BB ) o ©° (4) SR 3 g o -

WTO EF'HEJBEJBA')‘”**EﬁF’f LG 0 EAKAE TRIPS 14 7€ Fr il €
L F IR ALy BE B © ©° (5) TRIPS 15 75 38E 00 5 20 2R TV 7 #E o2
AL BR 3 SRR A BB FGE R AR Z 8 > 5 T ST
(5 65 1R T 5 66 166°° ) » 3t TSI R AR U 7 M 2 (R 3 R[] 5 S

promote the public interest in sectors of vital importance to their socio-economic
and technological development, provided that such measures are consistent with the
provisions of this Agreement.”

65 Article 31 of the TRIPS, “Where the law of a Member allows for other use of the
subject matter of a patent without the authorization of the right holder, including use
by the government or third parties authorized by the government, the following pro-
visions shall be respected . .

66 EBIMHE H k2T 75_‘% ZRERLEBBREAN TR L AHN
FEX Fom R R LB AR B A Rk o RILF R AR ARDNARE T AR
% (Understanding on Rules and Procedures Governing the Settlement of Disputes,
i DSU) % 21455 3 AMAINE » EFRMREF T FETAKRYE H &

5 Z B Bl 48 18 fm 558 AR TR AR (Dlspute Settlement Body, f#i#% DSB) 34t

5o R R d‘éﬂﬂiaﬁ%#ﬁﬁ«k(ﬁﬁﬁ #HGRBE R A1 RIE BFATR K -
B 45 3 Bl TR 3L DSU % 22 16 % 2 Jﬁfiﬁﬂziﬁb& /£ DSB #Z 4 TH iz #4442

B R HGRARHEIBATAN G TXRSFF -

67 Article 65 of the TRIPS, . . . (2) A developing country Member is entitled to delay
for a further period of four years the date of application . . . . (3) Any other Member
which is in the process of transformation from a centrally-planned into a market,
free-enterprise economy and which is undertaking structural reform of its intellec-
tual property system and facing special problems in the preparation and implemen-
tation of intellectual property laws and regulations, may also benefit from a period
of delay as foreseen in paragraph 2. . . ..

68 Article 66 of the TRIPS, “(1) In view of the special needs and requirements of least-
developed country Members, . . . such Members shall not be required to apply the
[TRIPS] . . . for a period of 10 years from the date of application . . . . The Council
for TRIPS shall, upon duly motivated request by a least-developed country Member,
accord extensions of this period. (2) Developed country Members shall provide
incentives to enterprises and institutions in their territories for the purpose of pro-
moting and encouraging technology transfer to least-developed country Members in
order to enable them to create a sound and viable technological base.”
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(EXERMT A TF RS (55 67 1% R4 69 187°) -
E2BRAL BB L 288 T > TRIPS W@ €l N (HE
ARl 2 B 7 2K R g S B AR iR ) Bl G
(B BRLEE 2 M) 2z T B EM EERES R
JEZE 5 (HANR]REE » TRIPS o € 71 RO EE S A 2 RER T3
WEEEE - NHEBRAEZ B FR —OO0—FmE2ifse
HE > 150 Z 5w Z LR 44N fluconazole TEEIRE (485, SUFIHE RIS (£
E AN TR ) 2 (HMKIES 55 o0 o (BAESR ARG ~ FIJE ~ 3
T S S B O BRI R R PR B 5 e R 2 B AR (AR Rl i 697 ~
703 ~ 817 £ 7T 5 7 54 L 205 Z v Hi 4 # Ciprofloxacin B4 » 1
ZOO—F 2 BRI 5T (Rl 28 30 H A T e BRI ZE L 4.67

69 Article 67 of the TRIPS, “In order to facilitate the implementation of this Agree-
ment, developed country Members shall provide . . . technical and financial cooper-
ation in favour of developing and least-developed country Members. Such coopera-
tion shall include assistance in the preparation of laws and regulations on the protec-
tion and enforcement of intellectual property rights as well as on the prevention of
their abuse, and shall include support regarding the establishment or reinforcement
of domestic offices and agencies relevant to these matters, including the training of
personnel.”

70 Article 69 of the TRIPS, “Members agree to cooperate with each other with a view
to eliminating international trade in goods infringing intellectual property rights. For
this purpose, they shall . . . be ready to exchange information on trade in infringing
goods . . . [and to] promote the exchange of information and cooperation between
customs authorities . . . .”

TRIPS ¥ % % 7THARRR » % B0 & A RIS BB $ 37 ~ JiT R Ae

AR > AR RA LR BCRPATA A G g FAa b > RAEA LK

#Z F# (The protection and enforcement of intellectual property rights should

7

—_

contribute to the promotion of technological innovation and to the transfer and dis-
semination of technology, to the mutual advantage of producers and users of techno-
logical knowledge and in a manner conducive to social and economic welfare, and
to a balance of rights and obligations ).

72 United Nations, Report of the High Commissioner of the Human Rights Commis-
sion on Economic, Social and Cultural Rights, The Impact of the Agreement on
Trade-Related Aspects of Intellectual Property Rights on Human Rights, UN Doc E/
CN.4/Sub.2/2001/13 at 14, para 44 (2001).
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FJT (£ Bayer) M5k 2 242 46~ 0.06 5T (FIE FDC) - 7
DKL » SR SE TG CF TRIPS 1h %€ B fitit% » F>HEM I midhie & mirde
NRETRE Z A - RFRHER R = 1 RS R B¢ (financial barri-
ers) » [AN ] e SR bth 50 4 oty w ST PR o 1
ST TRIPS {5 € FT T REAEAE 2 ik (5 S 8 BRI g O Pt

AR ZEE) 0 WTO %P OO —F iR HIEprE 2
B (Doha Ministerial Conference) Z] %€ H 8 Doha ﬁ% ) 74
WA —OO="FFTE @@ BT TRIPS 1€ BN AL E S5
NERIREE | (Implementation of Paragraph 6 of the Doha Declaration
on the TRIPS Agreement and Public Health, L1 fifjf§ 2003 7k
i) 0 7 B AR R R IO A A L L G R 2 1B € o #EEHIE W IE
TRER » WTO B How BB 1] FH o il 452 R 1 5 2 B f@’z}#\ﬁi
fatk s [FRFEN, — ol IR » DU Bl gine 11dr 5
Y A RS < M - 3 S 2 EDOM%’%EP ’
DRI 2% B 3 B 2 U A R A v RE ST A P R R RS &
487 T RENE BN LBl R Rl s B o DRI - 3 E I 2 i A Bl g
HEGREMA L B 852 s 328 S5 (1) TRIPS 17 7€ A&
IRANRE R 5 PR il BB ERTT IR 38 L0 Sy AR il e 2 FRese < 70 (2) £

73 Kavaljit Singh, War Profiteering: Anthrax, Drug Transnationals and TRIPs 2,
(http://www.madhyam.org.in/admin/tender/War%20Profiteering%20Anthrax,%20
Drug%20Transnationals%20and%20TRIPs.PDF ) (visited 26 October 2010).

74 World Trade Organization, Ministerial Declaration of 14 November 2001, WT/
MIN(01)/DEC/2, 41 I.L.M. 755 (2002) [hereinafter Doha Declaration].

75 Decision of the General Council, Implementation of Paragraph 6 of the Doha Dec-
laration on the TRIPS Agreement and Public Health, WT/L/540 (August 30, 2003),
43 I.L.M. 509 (2004) [hereinafter Paragraph 6 Decision].

76 Paragraph 4 of the Doha Declaration, “We agree that the TRIPS Agreement does not
and should not prevent Members from taking measures to protect public health.
Accordingly, while reiterating our commitment to the TRIPS Agreement, we affirm
that the Agreement can and should be interpreted and implemented in a manner sup-
portive of WTO Members’ right to protect public health and, in particular, to pro-
mote access to medicines for all.”
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T & BEER 220216 T omhili A 2 A g 5 2 HEF) - 7
(3) e R 2 28218 » BRBEIZR B 176 REg & Aot - A fr
045G HIV/AIDS ~ #5490 ~ T8 B HA 0 2 i 75 Al 1 F
KA BB 2 ISR e 2R - 0 BS54 150%
Z$HH TRIPS 1 7€ 2 PN i JE 5 2 St (e FR B F1| (the right to public
health) fA & o [N > Doda B 5 & U E iR R LR A ME (R
Be B 77 H A8 AE R T o2 T AR BELAH 25 © T AE 2003 HE IR R

WTO AIIE G R I 2R N B2 88 2 IR > LU B
R BISERE 1B BISERE ) AN E 2 & BEY 5 ATEFRFER G (waiver)

TRIPS {5 7€ 265 31(F) 16 (5 il 52 4 -z B oty {5 P R A P 3% 1
1T 2R BN S ) ™ B 31(h) 68 (bl HETE AT I I
HRVZE ) ERRE N SATEE B - B R EE B EZ e
T8 () * F7 8% 3L 2 F 5 o B 151K B I o R % R AT AT 1)

77 Paragraph 5(b) of the Doha Declaration, “Each Member has the right to grant com-
pulsory licences and the freedom to determine the grounds upon which such
licences are granted.”

78 Paragraph 5(c) of the Doha Declaration, “Each Member has the right to determine
what constitutes a national emergency or other circumstances of extreme urgency, it
being understood that public health crises, including those relating to HIV/AIDS,
tuberculosis, malaria and other epidemics, can represent a national emergency or

other circumstances of extreme urgency.”

79 Article 31(f) of the TRIPS, “. . . any such use shall be authorized predominantly for
the supply of the domestic market of the Member authorizing such use.”
80 Article 31(h) of the TRIPS, . . . the right holder shall be paid adequate remunera-

tion in the circumstances of each case, taking into account the economic value of

the authorization.”
8

—

Paragraph 2 of the Implementation of Paragraph 6 of the Doha Declaration on the
TRIPS Agreement and Public Health, “The obligations of an exporting Member
under Article 31(f) of the TRIPS Agreement shall be waived with respect to the
grant by it of a compulsory licence to the extent necessary for the purposes of pro-
duction of a pharmaceutical product(s) and its export to an eligible importing
Member(s) in accordance with the terms set out below in this paragraph: . . .”. Para-
graph 3 of the Implementation of Paragraph 6 of the Doha Declaration on the TRIPS
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TRIPS 1€ P 55 17 58 R R I E A7 G (o P et TS R T 1 5 3

77 ERE B (eligible importing Member » BIRF &5 2 T
E )2 BmH O E S (exporting Member » B[ F] 2003 4
PRi < iR AR e B aE A it B TR ZELR B T Z
RETT) Y HE IR 2 FE R -

— ~ TRIPS-plus 2ZIEHE

B TRIPS fgh i $f 4 it B 2R A 7 W 2 R Y - #3853k P
TS R G R R T 2 TR R A AR 2 5 B o IR
I AL B ) 2 SRR R R BT A EE A T3 L E R
BIRIE K 5 * (U8 770 2 SR 1wt > FshE
F % E ZRCEERER TR — AN EERIRE I BRR » i S BRAEC
F7e] 258 [ 5 R Ak 2 B I {80 2% T B B R B 8 PP B SRR T T

Agreement and Public Health, “Where a compulsory licence is granted by an
exporting Member under the system set out in this Decision, adequate remuneration
pursuant to Article 31(h) of the TRIPS Agreement shall be paid in that Member tak-
ing into account the economic value to the importing Member of the use that has
been authorized in the exporting Member. Where a compulsory licence is granted
for the same products in the eligible importing Member, the obligation of that Mem-
ber under Article 31(h) shall be waived in respect of those products for which remu-
neration in accordance with the first sentence of this paragraph is paid in the export-
ing Member.”

82 BsR At O R B RIEEMRTIBERBERT » UAEMG
TRIPS F G # hifide » RALA LR AIHEHRH L O T EHGRA T
1 BHE 0 R B T EALATEF A% 38 42 TRIPS 2 F 4 €M A 30 R A RA 1 HAE

RZHRE (Blde £ B R F &R ~ L AbsE 3 B &S 3 £ 14 A
&7 4% A o Paragraph 1(b) of the Implementation of Paragraph 6 of the Doha Dec-
laration on the TRIPS Agreement and Public Health.

83 Paragraph 1(c) of the Implementation of Paragraph 6 of the Doha Declaration on the
TRIPS Agreement and Public Health.

84 Susan K. Sell, “Trade Issues and HIV/AIDS,” in 17(2) Emory International Law
Review (2003), pp. 933, 944.
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TRIPS 17 7€ #1855 5 B % 2 TRIPS-plus © %5 54 [ [A TRIPS 1
TERE AR CRAEATYE - oy B BANTE ARERT T 58 e 2 AR e > HIJE
W FTEE I s RILEN4 TRIPS-plus & # & = B ks » (0 gy
BEFEE (MTEAME S ZHRABETEE) » R ER
TRIPS 7€ ° 5 5 Z > EBAFEI5R vl #5851 808 2 B 58
X o HRE % SR B RS 2 B BOR (A0S iR
FREEVEREECR) « MICAE RS sm hl (E R R B 3 B ok
BeRR L Fe oy Hon] B RR IGE 2 —THE ERIA -

BRGNS > (EBEER H HE SinE (FTA) #Pl » 48
niapot E L B BT RSB SRR B T - — B AIrh 2 B
T[] o ®° fff SREE S B ER A A HEAHRA RIS - 75 TRIPS foh e A Fr
B s {HAE T S kAl > BRI LL TRIPS 7€ (55 i
(ERAZE Y S5 R IF A R (R et S B P SR B B2 3t 2 TRIPS 135 7€
S % (TRIPS-plus) & S8 542 £ A e MECRIR > HAP SRS
P (SO S FIEAS ] > patent linkage ) {5 38 Bl 25K #4547
il P B R D R T 2 EEEOR — &8 H B 5 e
18.9 {5 {88 BH SCRA A8 w8 4 BRI ZH 7K A 15 4 o 6 S B B (R 388 i LA s

85 Id. at 945,

8 G| MmE » AABABRREETIRAT » FEAF—HNARNFA=O0COHFHF L
VAR 5% 8 R MM (trade sanctions) F FHE AL HIEALEH > EA 00—
FHAE WTO H e BA MR T LS B0 EMIEF A2 X B 4105 RETF A
W H HFA KRG ERHAETERHESE EMAEMIRRI TRIPS £ 54
FatkZ A28 (TRIPS-plus) © 4o £ Bl 4 5 X %% (United States Trade Represen-
tative, USTR) 12 £ 2 LA B KX A 1 F 5 2 of > i 2 0 A A £ Bk
(data exclusivity) & &#H| e &4 FH AN TP » W F K248 TRIPS
i BB B X BE e R AR A TN B A B AR WL B KA
A B Bl R T 5 Z 1542 o Sarah Joseph, “Pharmaceutical Corporations and Access
to Drugs: The “Forth Wave” of Corporate Human Rights Scrutiny,” in 25(2) Human
Rights Quarterly (2003), pp. 425, 445-446. Robert Galantucci, “Data Protection in
a U.S.-Malaysia Free Trade Agreement: New Barriers to Market Access for Generic
Drug Manufacturers,” in 17(4) Fordham Intellectual Property Media & Entertain-
ment Law Journal (2007), pp. 1083-1091.
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A H ARG FHEH SR TIRET R] o (E3SHT CGHTINSE) BHHE S
TEH 16.8 158 ~ SSMRE HIHE S 5 17.10 168 » S bAEtE Tr 238
B (FB2KPEEL) BB B WEHRAT - ALY (A%

)

8T {e i ik h  ERELRAIRBAT » LB A 4o &4 A FTA ZH,
foo e LA I E L o e £, F| T X US-Malaysia FTA 4 B & #]4a &
ZRE  RARME TE R4 LR FREZRFHBE () BEAESERE
RSP HAHMESARBENMES (B TEANSA BB AER  HTE
St A7 NEAGAH BB AZER )X ERERPF  BR A LA EA (R
BB ZE ) b5 MZRAER (2) P AEAR (PR EAFE ) AER (M
# Bl Z Orange Book 424 X Z Patent Register) : (3) 5 42 & & % Ml J& %+ B
BERX FAAMBITEHFEELAERLFARE 5 (4) A FAHEFRE AR
12k B % S B R e A2 5 o 8 £ 8 £ B Hatch-Waxman Act Z 3,2 & & F
% —% B ATBCE R A G ERA] > i R%E K FDA %% Orange Book AT
7| A FoNZ E AR S M Z M B (Mylan Pharmaceuticals, Inc. v.
Thompson T % T4k sL#LE5 ) o ¢ US-Singapore FTA & 15 iE il i@ Z 5 2 ik 15 iE
£ (Medicines (Amendment) Bill 2004 ) 3 A& % R B 4 T & %0 43k LA AR
B ERBERPFLERFIARLETTAEE > LRI US-Malay-
sia FTA —# o US-Korea FTA L Z (HARLA§@E@) HE—FHR LT F
ERFAFAFLEIMNE  BLAZRZ L LFEIHNETR » LBAF
BREITERMNRPLEI R ABRAABRERTES  ERHIL ETHTZIHM
B o US-Australia FTA Z 3L 2 5% & SL# > AR T 5 5 4 & 7% 1 ( Trerapeutic
Goods Act 1989) X H4L > B2 £ F MMk Ailidn SR AR M B ZAZER
B Hsd FTRETAHERECYALEREZAREFERAESLE T4
ABHALOHEZATARAAMNCALTEER A FRFLFEAH - At 4
# # US-Singapore FTA » US-Australia FTA T A7 # $6 2 & A 4o & % H] 84k &
THRdeb 1 HH A EHRAEBE HH T AN > F 4% Galantucci,
supra note 86, at 1083-1103. Mylan Pharmaceuticals, Inc. v. Thompson, 268 F. 3d.
1323, 1323 (2001). Thomas A. Faunce, Pharmaceutical Innovation in the AUSFTA:
Implications for Public Health Policy in the US and Australia (Centre for Gover-
nance of Knowledge and Development, Working Paper, 2005), p. 11, (http://cgkd.
anu.edu.au/menus/PDFs/PBSAUSFTAWP.pdf) (visited 26 October 2010).
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A= ZARZERTARE HWHTA M A o oHE K

SEIER Bl v S E Eh
HomE (CAFTA)

A country’s drug regulatory authority may not
approve a generic drug for marketing while the brand
name drug is under patent (unless the patent holder
permits it). A patent owner must be notified if another
party seeks marketing approval of a generic version
of a drug while it is still under patent. (Article
15.10(2))

(US-Singapore FTA )

ERFEIRIH.2HMH | A patent owner must be notified if another party
Yo WE seeks marketing approval for a generic version of a
(US-Jordan FTA ) drug while it is still under patent. (Article 4(23))

EF SN 2 3 A country’s drug regulatory authority may not
HE 5y o E approve a generic drug for marketing while the brand

name drug is under patent, unless the patent holder
permits it-essentially giving the regulatory authority
the role of another layer of IP enforcement. (Article

16.8(4)(c))

KBIELE . Z HH
B i
(US-Chile FTA)

A country’s drug regulatory authority may not
approve a generic drug for marketing while the brand
name drug is under patent (unless the patent holder
permits it). A patent owner must be notified if another
party seeks marketing approval of a generic version
of a drug while it is still under patent. (Article
17.10(2)(b-c))

[ BN 2 H
=81
(US-Australia FTA)

A country’s drug regulatory authority may not
approve a generic drug for marketing while the brand
name drug is under patent (unless the patent holder
permits it). A patent owner must be notified if another
party seeks marketing approval of a generic version
of a drug while it is still under patent. (Article
17.10(5))

FE || B RS A 2 H
HE S
(US-Morocco FTA)

A country’s drug regulatory authority may not
approve a generic drug for marketing while the brand
name drug is under patent (unless the patent holder
permits it). A patent owner must be notified if another
party seeks marketing approval of a generic version
of a drug while it is still under patent. (Article
15.10(4))
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LR EEE, 2 HHH | Where a Party permits, as a condition of approving
H B e the marketing of a pharmaceutical product, persons,
(US-Korea FTA) other than the person originally submitting safety or
efficacy information, to rely on that information or
on evidence of safety or efficacy information of a
product that was previously approved, such as evi-
dence of prior marketing approval in the territory of
the Party or in another territory, that Party shall:

(a) provide that the patent owner shall be notified of
the identity of any such other person that requests
marketing approval to enter the market during the
term of a patent notified to the approving authority as
covering that product or its approved method of use;
and

(b) implement measures in its marketing approval
process to prevent such other persons from marketing
a product without the consent or acquiescence of the
patent owner during the term of a patent notified to
the approving authority as covering that product or its
approved method of use. (Article 19.5)

BRA - fFEHE -

ML FTA g3 ] 2@ » JEUE RS .Z TRIPS-plus Bl
‘X“%<w§ﬂ§%%W’“ﬁﬁﬂkﬁ%NME%m%
BTG AR s S A B R U AR 2 B A BRI 2

SENTMENEL HE HIEE 28 -

=

W

B2 BFEmESHERHERERAECTE

P 1T S5 22 B R 4 R PO EE R TR E Z Bl A Bl

8 du REIABOM (&ABEYZH /B AH) HE FTA TR T
R L RGEHEBMENR: aMEFER (P HRABEHT) AR
FRMEB EBRRITIRBZ FTAEXE AT S BRHE K TREESEL
1% H 7 B A2 Z T A1 © Brook K. Baker, “Ending Drug Registration Apartheid:
Taming Data Exclusivity and Patent/Registration Linkage,” in 34(2/3) American
Journal of Law & Medicine (2008), pp. 303, 307; Galantucci, supra note 86, at
1083, 1091.
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TRIPS 15 5E B AHBRRTRL (2 S8 B AR AE M ORI R i > B8
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{HZ BB {1938 5 » TRIPS 158 S ERFR fl FR A RS 2 B &
{575 5 2 BB ©

— EREFREFERE

{35 TRIPS fi € 26 1 IR ZHE - THiY 77 1315 H B Pk Hp R
TE WA 78 FT B K BE P JEZ 2 AR A R OR PR » (HEZ PR PR R
IRA i Z R 1 o HARARCRABARUE 2 G 1 - A& WTO & B
B ] [ FHRE EL AT AR Z SH s 715K B TRIPS i€ ZIN%Y
IR BB FE RS T AT o IRBE 2 v REE - (HA W 538 o AT
AN R bR AS T REE S B R - R B HE 5 e 2R sl
SEBU (R T 28 e B AR TR TRIPS 177 %E B 5 A& 2 FH € ( TRIPS-
plus) LU TRIPS {77 7€ H & WG Z 6K > M {RRE 88 e e K]

89 4o f£ TRIPS A 3 P {242 %] » TRIPS J& K& & Bl R84 2 0 £ A # 4] AR SE 2
HEAFGERRBIZ > GIH KA HAMTBAZ ([rlecognizing the underlying public
policy objectives of national systems for the protection of intellectual property,
including developmental and technological objectives) : 4L RAR T E B R
LBEATHRIEAL @B 0 ELRREEEEHOFRTE > 2MEAE CM
B4 o — B BT A A AR 6 HAlg A #E ([rlecognizing also the special needs of
the least-developed country Members in respect of maximum flexibility in the
domestic implementation of laws and regulations in order to enable them to create a
sound and viable technological base ) °

90 See Patrick L. Wojahn, “A Conflict of Rights: Intellectual Property under TRIPS,
the Right to Health, and AIDS Drugs,” in 6(2) UCLA Journal of International Law
& Foreign Affairs (2002), pp. 457-489; Twinomugisha, supra note 56, at 253-256.
Ellen’t Hoen, “TRIPS, Pharmaceutical Patents, and Access to Essential Medicines:
A Long Way from Seattle to Doha,” in 3(1) Chicago Journal International Law
(2002), pp. 27, 28-29. #H Hr » (WTO TRIPS # & T 5 5 %] LN S 4 i 2 M
MB R @) (KR EZFHR) HETAM > —OO0wWH » H290-292 ¢
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ARG 2B 4 o ' SR1 > BLAH TRIPS-plus & Fi 14 1 7E HE
FEREEE )\ EIRG NG Z [FIIRE > ]I S B R S R B R R
BB AR ERRE 2 B ARE (JCH LT FIRER) TRk IR
il 5 2 AIEGETATR - SEERERIFHE FTA & 58 N e8I ) -
S BT 5 il 5 OR A i S 7 T e 8 8 ot Z R REAM AGGR A 1R
ot e8] 5% T A e o B R ) B M LR SRR R 2 7 [l s e o
It » {E TRIPS {7 % f M 24 ] B2 TRIPS-plus 2 B S sZ 2 T » W[ TH
JUTEE SR M 2 B R A RIS RS A ) 2 BR8] B L B
AEBRIZR 5 (BRI » Br S BRI SR T AR AT 25 2 B2 44 S5 7 B 22 R
DK 37 4 2 2N FL G RRE - S 2 21 B A

LU {88 DAZEBIAE FTA %A ) e A Z BRI & i
Ful > FREBHALE TRIPS 17 % fx (K O 3% 152 %E Bil TRIPS-plus 2 # & 52
BN SRR ARERT T REAE A LR E SR o Frag SR AR R
i T PR 48 e Bl B B CREE M I LLEE RS 2 IS > JRBIE S
el (E B FICREE AT 2 B8 5 - PRIERSEZEE L A E & 2 [F) sk
FF o MNMIRLUERZEE T L BT ERE AT > DAECR el 5 A < B
SR TS G o IRENING Z3ET » AR HEE
THIRF AR A B B2 25 BBV R 2 R — i Bk
7B R E4E (brand name drug) ™ 2 SEJRg > M FRHEFEALZ L
BLERE {4 (legal and factual statement) ZtHHEH HATARA: L2
SEEMHRRAVE R - (1) (RIS A > B (2) A4E fER% B A4 B
ARAZ IO EZ BRI HE o *° (5 3% B 3 > DU (o B 22 4 % (generic
drug) R T ZIFREEERBIRM S » Al sem E B H 2

91 Susan Scafidi, “The “Good Old Days” of TRIPS: The U.S. Trade Agenda and the
Extension of Pharmaceutical Test Data Protection,” in 4(2) Yale Journal Health Pol-
icy Law & Ethics (Summer 2004), p. 341.

92 Galantucci, supra note 86, at 1083-1085.

B EREH > AHIE 61> A3

94 35 A &) 4 4% (proprietary name » 3B H 7B ML) VEBIR T I Z E S o

95 21 U.S.C. § 355 (j)(2)(A)Vii)IV) & (j)(2)(B) (1984).
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BRSO AR R R B SERH R M THRSEE ) (B PREaRa0
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SR EARE ) AR YEHBRARAAR A - R IREERT o ° 7 {H i B
—BHHIE - (3) BB HALBI K I i ak P FTA @i » 1E4E
(B AR BRI A RIS > A SRS R I RO (25 ) B A i B
FEAEg < EAF @R HE S e o ORbe 2 H Y 5 (HEADZIE 20 S A
FI 5 5 12 s S 1 (55 5 B BRI BT [ 189 % (Drug Price
Competition and Patent Term Restoration Act of 1984, 7144 f% Hatch-
Waxman Act) H{'F £ HE {7 S5 i 58 35 K] B i 22 4, 88 i 2 %
FERE .2 — > ° £ 1M {43 Hatch-Waxman Act H A58 .2 55— £

96 g Zdm o (A4 (Patent Linkage) —— B S H @ F XA XpH 2 3%
BERERBREFREIAMAREREZER (T))  (RRIEEEEN) &
ZF—BFZM OO B43-44- RBEF > (HEEAMN - AHE
BB GHLERNERFLELTIHE) (SHEMRBEFHE) Fuk
#Fm > —OO+F > A 79-81-

9 BT BB A RS EREBEITRDLEEELE LTI mERZ
R A # 5 & 5 2 HL B (Patented Medicines (Notice of Compliance) Regula-
tions, YA T fij # NOC Regulations) 3R R B4 22 B/ @) ik I 3 L BF
HHASEARE -~ Kk IRGENASVTFLELERL ERAEZRERET > R
BB B RUR SR 4 B R R Ak B HEAT NOC T2 X8 X A4 B384t 5 {2
B EBR AR L P AR L HF o 88 of the Patented Medicines (Notice of
Compliance) Regulations SOR/93-133 (Can).

98 2 F|do b2 F B 4% AR R A Hatch-Waxman Act Z %] € o Hatch-Waxman Act £
EREBRMBEER - FLER - HEHERM > AR RBLEES LT F
AR T 5 AR T BB R Bl MR > m g — AW AT R — AR R &
Mot Rk AR 2 KA R FEERR B E R SAF SR
BAFZRG TAELEORFIEH A R P LEX LT > AR EF
HRBEAREMEREHZIFHRE - BTZ > FRAANZEME & LS T
PRI A A ATRT - &8k —F - # 8 Hatch-Waxman Act > — 7 @
o AL L % (generic drug) WHHFT ETXARSF » EREL ERMR L
THEZZR  RHHEREAERPARRERLEZX MY F—7 @
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il (BEGSEE BT ) BLAH S E 2 H A REM S T (E FTA Z A
SEFS AL R BB IA K - BN S > X EHHE S5 E
o EREESRIIA LTINS - TE—77 i RG22
EERVEET ey S A IWNGIE T E S SO AL A s g S (S
S TGS 2 AROEIRE - E SREIE - (a) BUE HEE SR bz
N B 75 AT FIRE N - 1 055 RS PR AE B AR ORI
SLELMIRE N Com AN b i i 2 S SO FEIE AT B3 5 (b) {E
TR e AR TR R S L SR (A > R RS ELFIRE A R
BT LLET ] (Article 19.5) 5 {H¥}/A Hatch-Waxman Act R H
A HERE —— AR B RE A A6 ~ briis &R L

1 Z AT ~ B2 a2 3 6 2 FARMTE T SRS Bh S i ik
L2 SRR NE F iR R 2 B > R SRR aR (=)

TEEEBIE » EBIANMEE NI S ELD » DB BRI 2 £ 2
FIHEILD o B> 7EEBIEL A PGREZ FTA 3AF - EREE
ZORE A YR 2 455 R (Drug Regulatory Agency, DRA) £
V& BB PR B A4 SR T FR S 2 B RS 5 13 T I B 5 SE 2 B
fi P (HIEBR B R BRI ER 2T Y (EEEEER
M EEY)E S (Food and Drug Administration, FDA ) JRAKEH H 4
B8 BB S B b O B L 2 BT ) o 0 FEILZ BRI A
NE R AR LRI KR HRE A2 ErileE o ' K

B R AT WAL A I M A B AR R R T
1R B S Z AT AL B 375 $) o A bk > 35 & Hatch-Waxman Act #1, 36 22 18 3% 5
(drug price competition ) & © 1% % #| 8 ( patent term restoration ) Wy K #, ¢ £ & »
RMBEERREFLERIANEZTE > RAAT L TREAAGRI 2EE
by —— BT S G BE] AT A AR SR ARG R B Ry B M A AT
W b o AT R A BT o

99 Galantucci, supra note 86, at 1083-1103.

100 Minority Staff of H.R. Comm. on Govt. Reform, 109th Cong., Trade Agreements
and Access to Medications Under the Bush Administration (2005), p. 7, {http://
www.democrats.reform.house.gov/Documents/20050609094902-11945 pdf)

101" Galantucci, supra note 86, at 1083, 1103-1104.
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ELS 20 5 2 B Bl K [ % 2T 2 FTA W A Z BRI & IR >
B B A 3] A Hatch-Waxman Act 1562 A3 » 1% 1 #5 H
FTA Z 35T 3 vh B 50 2 B2 4 S 3 e e BRFUT FH m] B e
i Z BE TR B A o

HfE 5% 55 B T AR = 2k 2 SRR 5 1 5 S A 3 P R R R 2 5
o PRI CRBE A H B TH R %28 > {H TRIPS 15 7€ Z A AR PR FE AT e
AT 155 FF 2% o B SR AE [ 6 5 5 51 S [ 5 KAWL TRIPS-plus 2
R TJIRE (AN ~ GET LB 2 AN G FaRk) - Bz i@ 2k
FLREAIET TRIPS-plus Z FHEAHLE 2 75 MU 2R 01 e (R 2
TR TR R PR S i R R EE R IR R 2 AT R T Sl Z T
H s U o TEBUEE SRR B 3% rh BOR B B B R AR Ik 2 A
T AET (FERTEIEE— = 2315 ) » TRIPS 17 ft {H {4 7 2
#E$f TRIPS-plus FTf.Z 1% > 15 ] R Rk s B4 48 5 3 5] 5% AR S e
FhE R LGB RAGEF & 2 EEFE (HEREKE.Z FTA 15
A BRI S IR v] R —) - TR 2 B 3 rh B R R 2 (i
RO A AR G 2 R0 o 53— 51 > B TRIPS 15 7€ B R %
IR A LR RE G HR B E TRIPS 15 A (IR A A e 2
HT o gy BB T R O e R AT 100 S L R
ZIFEGEE R TS R E 2R KR — B H
FERRE U BISE S BB FTA BPIFTHR T B 58 B 5 2 TRIPS-
plus 75  MHSFEMEEIE 2R - s RO R R AR < (e
A RJ 2 B o BRABIARER » TRIPS {756 8(1) 6Bt H & & BFI S
R TN SL (R B 2 B B B R Bl 38 PR B B2 B 2 N )
G ) (RIS TRIPS 2 TAEHE R » (HEEHMEEE T ZE
AVEERARE 2 E 25 o K » BUEE SR 58— 77 1 £ 7k B TRIPS-

102 Carlos M. Correa, “Bilateralism in Intellectual Property: Defeating the WTO Sys-
tem for Access to Medicines,” in 36(1) Case Western Reserve Journal of Interna-
tional Law (2004), pp. 79, 90-91.
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plus AN 72 BEG 58 B SR AT 1R B4 e 2 22 6] > 3% TRIPS-plus
1t TRIPS 17 7€ Z i (R IRFEFHE THEEE G EE M » H— 77wk
s TR FE(R RS ME LA (X5 52 T S8 5 R AR 1 e
EER/NZTFEIGB. (158 E (TR 8% i Z Fr i 2 He s il
RESHE 2 LB o ' HAEERER  ELEE 2 ERD
Z A BRAE R 2 BT HE T A3 TRIPS-plus %5158 5 25 25 10 7 A
Z SR S RO B R ARE R A nTRE A A B E 2 [RAFIBR > H
LSS B SRATY A oAt B EE S R 2R A RS S N2 TR LA
PREE N ERE NI G - G TR EE S B R Al TRk Z
IS8 2 E RN HIEE M - 115 2 » BRI 5
TEAEFIH TRIPS 177 % & B AR OR 8 A5 e Bl HL 50 8 A B 2 AR
KIEFE(K TRIPS {77 7€ H/A SR FRORFR [0 2 2 ) -

DT - 75 i o 58 e St [ 5% 25 i M FI) I TRIPS 177 7€ A AR
FEATYE > LR b EE R AR U REOR PR 2 A 5 R WTO Fiimifii
PRAEHITL > (R A RESLE T E R ER 2% ((HIFRENE ) ZA7E »
DU (38 B 2 i AR B8 B P AR SR - 1 B WTO J &1 B B Pl
TRIPS-plus Z Fi i N 7552 75 S B0 22 27 BE i 8 2R P A i (R PR A
c

— PN ERE

TRIPS 13 3€ EERTT —fRBISHEE » BRI ERE AT
MEERER A — BRI > USSP R S AR A\ B 2R
s (HELETR R ARE Z PRBE AR GE S £ TIN5 R - ok - I
i TERER S B ToRD ) 8 TR Bk 2 PIBELE
BA S ERBUENE - NS S SUE P 2 AFHE - ]
FEEEE BRH AT S B & B R & 2 < a5 m - Jin]

=
ﬁ
Fit

103 Baker, supra note 88, at 303, 332-333.
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AE BB BB R I AE AR bk Z AR AU R = AT » TRIPS 155E
PG RRE Z AR B 22 F) » TR R S B T & 2 B i Bl
Gy > 1 ELATHR T % [ A P AR LR A8 W2 AL AR B Al S 2 1)
[ 5 (HANA] 38 - BRI FRIANth n] G (R A E <« PRIFEE TE
FEZAZEE © 55— 5 » TRIPS o€ BISHRE < Bt » IR
FHRSE AR A R R Bl e B A B etk G R Al 2
AR » TR B BELE I TN 2 IR B 2 A 2 N 2 - 1
A {5 A 2 T 6 R P M e R 1 LB 5 rh R B
191 138 P 4971 /A6 T e 9 O A 3L B B A T B 2 PR » 17 4
MR B HAT BN E < I -

BHIMS » WTO LT TRIPS 13 7E 55 31 1658 il 45 1
I E AR i P G R R R R B Bl iy B R AR BOR 2 )

104 M sh » #7482 90 0 A 291 o

105 Vishal Gupta, “A Mathematical Approach to Benefit-Detriment Analysis as A Solu-
tion to Compulsory Licensing of Pharmaceuticals Under the Trips Agreement,” in
13 Cardozo Journal of International & Comparative Law (2005), pp. 631-659.

106 8402 534 T #A8 M WTO £4] F 5 3L 4o GATT % 20(b) M = [ R AHA ~
By S A G B4R TRE WTO & B B AT JE & R — ARG E
AR TR LERAYE > RELZEERT TREEVE 25
TLEREXLERATAHNTRELRE > L ERBGIHIBTREE A F
oo A E 4o 2 AR B A O BERM A ALK (Tailand—Restrictions on Importa-
tion of and Internal Taxes on Cigarettes) T » F3# i ik /N 70 A4 B 235
SREREIAREARSLIR LA BN E (EC-Asbestos) #5147 A 5] A2 2
R BB TARBME S FRIABARE - BA W EBRFATAER (BEC-
Measure ConcerniMeat and Meat Products (Hormones)) ¢ 8 B& #H2 X %
HEABRAIEF  RMhFRARIEDEALG B ERTIHEM THE
AEHALEIAZEERL  BATRAEMZEL LA » 2L TR A
ZEAGBEFECERALZRES ) RAMEEARKTEEIARERNT >
{2GAR R LR B P RERAGER > A AR EM o

107 3F22 FWAEANRERLRZE HRBARFRFRIAA - MEFRA
BB RFLEANRCLEZIMABAN TR B HLEETHT (a4
B ) R RABANE AP ¢ MGF S B R HAMRIRANE 235 AT TRIPS
BISMR TR Z AR ERAEEAMBEE - KRB 48200 B
291 »
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Z€ » 3l DL (RS BB AE H H L A i A 3L BERR % & 2
Fir o 1O (HEEHER S A e 2 BB T - 1O SR R DUPE RS THE I
TSHEN N B BRI HE | EA R BT 2 TR B S e i At R ki
(national emergency or other circumstances of extreme urgency) °
£ TRIPS 173 7 M HE P9 7 SIORH bR 5 (91 r 29 6508 Bl WY fife 2 P B A
W > 1O R 7 {5 R A A 38 M A R RS ol BB

108 James Thuo Gathii, “International Justice and the Trading Regime,” in 19(3)
Emory International Law Review (2005), pp. 1407-1422.

109 TRIPS % 314 P AT Z AR E A A MG LR F b 846« AR
ATRIALTEHR - $ARAELEM - BRTEEHEILT LRI
FEER AR ~ BOEFATE ~ B EA - F 52 LE BEKELIREH
AR A E AT AR T(a) suA s A gL AR EZEE ¢ (b) &£
SABAE R ZAT 0 W AL A TR A IR 0 T AR SRR AR S A A AL
A 0 A2 SRR A R E AT > FAF AR c EARERZL
BRAMEEHRAIEAFEEANEEMNGELT » AR LZEMF - A
Mo FBEREERBERLETEENGENY » Bkl s A A o f£IFFH
ANEAE R EL > B REARBARXRCRABREIERT » LB X
H B2y T 32 By e Fe B BUR AR B AL A 2 A R 0 JE LBl 4
A ¢ (C) sbABik A 69 56 B S 300 B B IRAARARAE Z B 89 > £ F SR H AT
oo RAR AR IEE A A AR > KR ] ik AT EAR 5 R R F
7B s (d) seAZAE A R B & B (e) sbAgqk A R BT A8 () 44T sk A AL
RO RAT R A G BNE TS ERAL  (8) £ A RAMIMEA
B kA AT o B AAER B K R BT A 1 B B o JE 4k suABAE A 69 4%
Moo EERMBRYF > EEUEERALTGEEHE - (h) BETRIBHEHK
B4R » S4B 3 R EAT 8 & A THEALA S (1) MASSUARLE R 69424 R T »
AR RLAG ARG REE > XL LEERMOE 2 EE 5 (§) WA E
1R eI R R EZ A G B REE AL Lk E 2
FE 5 (K) 5 AT A RRE R SATER AT AR FITA > §RE
Tl A F (b) kI () KPR 45 o LI ILT » AR M & 0114
FTHERRFITAZLER X R RBGERATRAEELE L 254
WA AR B E LA (1) 2 A AR B AR R — A (F=24]) Mk
R biBAZ T 5 — %A (B —3A]) WBAFH R B > LIRS T 2B SMEM - (1)
B SR BT LRI ARHA S — SR A LIRIEY > AT AAERE
HEROEZHMNEY (2 F—RARAEAH AL ST T AL LR
FR ARG FAHME ) B — R PTG o R B = A
Wb RAFHE o

N0 sk r L ABAEAMERESFREGIRLARCEHA M ERARKFHRZ
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SRS A B TR RESE ] WTO BRI A S R
RE . SERE s B4 - AE TRIPS Taps iRy » O 6A %8 B R A Ll A Mt
AFERE (EIES 8(1) B M E RIS N B A dr sl pR R < PR ) 5K
[B8] 5% % ok e o 5 R R A 22 2 B R B T A g A fa i
(public health crisis) FITEW > LR IIHIEE « ' EBHZE R ER
AN AR AN EAERERE 28 HI MR &% i BV 2R U A R b < R0 B
AT B AT AFT ¥ B 35 0 3ok 5 % B 7 ) 5 P (B R 1 B P 2 e AR R
o 12 KL TR T Y B AT TRIPS 17 8 57 8(1) 166 B 26 27(2)
1%« 55 8(1) IR PR LR ZR R HE A A\ KH T A FR B £ ) (pub-
lic health and nutrition) ZFJH ~ WLt T ERHEE | (vital impor-

£ 0 ZBHIK WTO Fr it AR A BAZF T AREIR TR BIERFH

ERBEAEMER XX ZET (WwBEKRERRA) B HTD R8T
SRR AR m A R B (BERARTEAEITR) s
Bt o —Ax32 5 > B AR R 35 B 2R S T & sk R R T AR S

BEBGHERMNERR 2B RS A ERIANZELTRESE > Ak d
P B RAMEN Bk AR SRR 7 XA AR A8 %8
ARHZFRAEF o BT AERAZREREZF LT RBMNEHIES
Mo PAHBHLHEILEAAELE (A F L AIDS MM E S &8
PR METEBRRBUE R THEREY - HEH -~ FELR - (WTO
B SR SN BRI — A RBE AR LB EAM Y » GEERE
BREFHEY H#=A%—H> —OOL% » B 218 J. M. Spectar, “Patent
Necessity: Intellectual Property Dilemma in the Biotech Domain and Treatment
Equality for Developing Countries,” in 24(2) Houston Journal International Law
(2002), pp. 227-265.

HT Bryan C. Mercurio, “TRIPS, Patents, and Access to Life-Saving Drugs in the
Developing World,” in 8(2) Marquette Intellectual Property Law Review (2004),
pp. 211-237.

N2 do g e B AT R & KRR R > B R HAHARBEIREHFA
Tt B EMAEFZEY > AARERTRBEEINRT » £LH A
TERFEKRN RAELFHK - ® AIDS Zi6#H % CHRBARARTEEHMN
HEmARE A2 fegmam g fetznm (FERRHER) TEFLBR
Ho FAAFE e AR (RRBTART SN BH A LAY E
FHMLER) (EBALEE) FETHM —O0FF > A5 #hE
B~ L WBE 10 A 2190
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tance) 2T EAGIHE B (i EE I ~ A[GE T %] (necessary)

B2 R 5 2702) RAIE A R IR AR s e Ty > 1P
[RIER R R L8 & 2 MRS TR E R 2 3 k22 » &8
B P Frag 2 e A o M BH S R RIA I 42 R L
BRI - HEARSEE 2 22 RIS BRI P B R AR HE - (K
PR B 2 AR U E s & 2 g s 1 {HAHEHT S > TRIPS 1737€
ZIERZEE] > Al AT REE R BT BEYE MR (R 2R AR E 3R
55 27(2) iz ThBiE 1 IRULE[EEER 8(1) ez TEREE) FIE
M T EIR AR (arbitrarily ) HEFHOFE G (B80S 20 ERE ) il
eI (FRRARE) ZHET] - #8152 > TRIPS 1 Z kY]
2 8 PR HA T BRI R - B P SR AR A S o o AR D R o i
NHE - ST Bl B O R B B (A = s (HAR[A]
15k T e[ SRAE FH[R] 2 g8 T AT SRR T A 0 22 1 Bl B
SV A > EMmA R ARG EEIRE - Finl e REE 5 R
FAAF B ACEE ) > a5 R 53 TRIPS-plus if;
AT kS 2 BE R B A rERE ORI EBOR (A SERI{SERFRR 71 301 {68
HEBE ZHIEZHE > LRSS B S E & ) R E RS

113 TRIPS #h & % 27(2) th X ARE » T BREAFA B % QHREAH
A FAEM AR 0 RE B R RBIRI R T T T T APk A
BT A o A Z PR R T A B B A A LBl A A BT 2 0E (Members
may exclude from patentability inventions, the prevention within their territory of
the commercial exploitation of which is necessary to protect ordre public or moral-
ity, including to protect human, animal or plant life or health or to avoid serious
prejudice to the environment, provided that such exclusion is not made merely
because the exploitation is prohibited by their law ) | °

14 p7g b Tt 2 BLA > £ WTO R T H S MG THIR » 40 GATT 5 20 ~
GATS # 14 4% ~ SPS 4% 2(2) 1% ~ TBT % 2(2) #5% » 3 B 8948 £ M% WTO #
FprRERIH HAGLRET HERMEZER (B BREB—TRHEER
ABEARRARZAY) BRIF—F X FH o 2R T LB Bl fTH B » B
TRIPS it #& 4o GATT % 20 fk ¥ B R AL © A48 & L R61 T F 848 > Ak
18T A8 A & TP BT L F3K o

1S 4% » Af4H3 40 > B 201 ©
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ZAREE  VEE ISR RPN 2 15 s MR ZEE R T » 3718
i AR (LAGRER A RESLE AR KR ) 2 e A
PEZAKYE - BB R A Al e A HTE REE R R 2 R T
MIEVSERN KOl Fr A S DI 1R YN A SN
Doha ‘& = B AT I RE(E HE & P > Wit & BRI L
IR ) A B FE s o 1 (H R B AN (T 2 AR 1 ke 2 I e
T FF 2 BB GE B TR IRt — 20 2 e feE o 51400 » B AIDS
A5 A% ~ JEIEE#% Doha & 526 5(c) R F B & 5 B H B R R &G
AR PRI > 32 E S WMORARRERIEEES 1(c) Berh el [ HAMEH
e 1 (other epidemics) » 7T A RE 25 Bl [ 5% B2 2 & $E 1 BR 2 208
PRIk > A48 T {80 {2 ) K IR ol ] 2% 8 2 i e i L 1 B iRk
FUATH IR 1B 2] TRIPS 19 7€ AL 2 2272 Bid o '8 53 » B E SR
frR R R EE T AR RE 2 B B 1% (the gravity of the public
health problems) » " H AR & LAVE B HEF) 325 2 BHRGm K15
Tl MR R faHE ) WRATEMNE » KR —& B
NIRRT ERR (WINERPIE ) FBEEREH - H—a8Baks
TE 245 PR S BRI R o 12

116 4o 25 B 2 1 340 Wi ZE 40 AT 36 HLIRAE B - 2 BRI A2 B 7 2544 7] 301 453
ZHJNBELEY » LE HHHAE R F# o Ed Silverman, US Trade Rep:
Thailand on Watch List, Pharmalot, April 30, 2007, {http://www.pharmalot.
com/2007/04/us_trade_rep_thailand_on_watch/) (visited 23 November 2010).

17 4o Doha & & % 5(b) BAZ 7% 7 > P4 AIDS~ it~ EARF AR T A
(automatically) HALE B RE 2 CHERX LT LRI s 29 > BRI
HEATATRRTHRARL L EH -

118 Mercurio, supra note 111, at 211, 238.

119 Paragraph 1 of the Doha Declaration.

120 o Z5 B VLS B AR AR B R R & B H o R T 38 A A S R B2 9 (Plavix ) o B
# 4% Frederick M. Abbott 32 4 7 Bl X B R #F 4 TRIPS # % 2 Doha & 3 X
A (A BAMATATEREELHEIRN) LRI R EBAZIR
#E LB AR P AR 301 1EHZAF AR L B P o Frederick M. Abbott,
“The Doha Round’s Public Health Legacy: Strategies for the Production and Dif-
fusion of Patented Medicines under the Amended TRIPS Provisions,” in 10(4)
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FERTFT RN EEZE I - TRIPS {ohE G EE 2 £ R RELE RS
F b2 B B AR — - ' R LR 3R B 7S 0 O RE R R 15 S
FEd ) B M3 MR (ET I E BIEIA AT REAE 1L & B
AT N A EHHSE R @ E R ARG A 2 b )2k (BI&
B A B N AR R E PR ERE 2 ) o T
FEUE T 2B - {5 n] R AN s R Bl 4 B N Sl AR 2 2Pl

AIREME o P HAE 2 o BB B RIE R R T2 5 M8 &

B AR > 1288 1 S U v i e LS B H@H”;%ﬂiﬁﬁz
H : ' 1 TRIPS 17 7E 2212 2 BLELAZY - {5 0] BE {15 40 {n] 1B
RAEH B ERESLER AR R CRell 2 B dn R AHR 2 L T
g0 THLZEE T > R LR R DA e 28 TR
VL R TRIPS 177 % W REE0E 7 2R B0 SR B2 it m B4 R R IR G
J125EE o

{EEER 2 — RV RE » A S FE Ak TRIPS {5 5E Z 91 eek
FESRGITHRAE > BARERE 28 IR LE 0 515 0B S B 2R 8 2 e e mk
HANER 2R+ R BE AMEIHE F B SR H F0RE WRLLSE i Ja
PEEHLTESS R P et g BEBEANERZ 7
A — OS2 B B —15HE 2 iKY > T 7200 2% B o U 20 S B A HR
PR 72 B o ARSI R AR TRIPS 1 % B9 BRE 2 8L
ﬁEIJ%EEFEZ%U%’U s AL Z IR BE AR ASRETE BB B 2 1 A
TSR E 2 P AR ((RIBIPRE 5k B Y 2 E 5

Journal of International Economic Law (2007), pp. 921, 952-957. USTR 2007
Special 301 Report, {http://www.ustr.gov/sites/default/files/asset_upload
file230_11122.pdf ) (visited 23 November 2010).

121° Gupta, supra note 105, at 631, 659.

122 Mercurio, supra note 111, at 211, 236-237.

123 14

124 Srividhya Ragavan, “The Jekyll and Hyde Story of International Trade: The
Supreme Court in Phrma v. Walsh and the TRIPS Agreement,” in 38(4) University
of Richmond Law Review (2004), pp. 777, 831 n.310.
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HEML - ARERREE Z S THER R 2 B B Lk < REMREEY) ) - RIS
I A7 i R A REE B PP S I 2 B AR B LUT B TRIPS 17 5 151
IHRE Z N - s ARG MERIFORTEE TSR 2
B EBR AL » B RSFTTS R < SER P B AN )
FRIEGE N A SR ARE o B 2 b (ANRITSCR R —=
B rh A R S5 Sl R R e I L 2 B A ) 5 DAL - AR H Al
[BIBREE Sh E E BE AR ] DAL ) 2B S R EE L B
VA i B B 5 P RE I B8 & PG A% » R MR ML B B
I B ZAEHE LIS B TRIPS T e BIIMRE Z N Z °

= EREEENEHE

FR> S B R T C 3 TR 2 AT (i E
RZEEERENE - @ H R Re M AR B (™ 5k P i
HHERE - DU B H B A A 2R A R 2 BUR RS o ' e
TFAERA B 38 P B 5 B B B R T RN R 2 AS R H ) > ROBRAE]
B T R ER I AR REBOR 2 FRK b - (2 E RSB RAE LRI i
A RS I E R TR - R BASE rh B SR 42 52 84 TRIPS 177 %E
B I 2 S R U A ORGP e (40 AT B RA ® TRIPS-plus
HE R & 2 At e e E .2 ) » 20 LU S I B 58 s 5% 2244 S i
ERE - R AR BIR IR M E R & 2 B o FLZKE
8% 7] (economic coercion) {4 it 5 2% B 7 HE B {1 B\ HE 2 {7
Zerf > UIERE L A AESEEEE 0 R 5 e kA 2
P > T Bl € B R R 2 T 5" e o i LAt B 3R 2 5t o R

125 Sell, supra note 84, 933, 944.

126 1. at 945.

127 RIGEFMZ A HHEARBERE  FERFEAIFZRETHKE FoRH
Oy FEREOE LESERRGFE L  mHALERT  HEA
BEELEFLEREHIMFE > BL ot hod iy  FoTALSIERR - 5
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JIE > 128 (R E SE R B 5 o R R R R 2 3T 2 R (A
TEE 57 FTA 55 18.9.1 {68 {58 BA ST RE %) B 28 7K 3 155 58 o 8 B Bl
BRI CRAERTIN LIEAS - 265 5.2 {oRRIRGE S B2 2 88 7 ST {EE ELL
M5 R {E K (competitive market-derived prices) £5J5HI) » LA
PO ARSI A i (A1 ZREBIE ST RO 2 BUE ) °

Ryt NS BRERIRIFC R BRI 32 BN IR & 2 B8 - SEE %l
fEHE 2 23 (RS BIREE /12 T1H) EH LS - HiE
WE IS T B S o R R A R B R A (A P 2 ) e AL R
(trade-off) A BAHIEE M « HAFMEE 2 ZBUEET LS5
S E LR R A\ RERRT Z BRAR - HIIBH S TP B R MR A AT REAE FTA
Z B P T A8 T SRR IR T ARk i e S 2 R RE I
189 o 127 (LK [ 5 5 i 0 R R R A E 9 MGk b 2 B
W2z 2By (RATETZ 3R ) » BT Rl 2 R e n]
REAPATANRE 5 ERIARESR » T SEAIER 2R o S ot B 2 T s RE R
e KEAR AR (AT RE (% DX JE 2 358 5% A1 ¥ TRIPS-plus 223K 2
[BIfE) » BB DL TRIPS 175 %€ S tH R ARG < BISMEE KR B a
B BURE B ER ARE 2 IRGE & B IEE M - (Hn] G iR € 2
(WMRIEBRI R B = fe il ) B PR (ArAT A Jo ] 50 25 Bid Bal [ 5% X
SEHEERE) <IN - BAECRBEBIR ZFECHEBRT] T it E

HERLZATFIAMGIAHHE - Ak FEATHHAABRRATAA —TX
F &M o W. H. Cooper and M. E. Manyin, The Proposed South Korea-U. S. Free
Trade Agreement, CRS Report for Congress RL33435 (August 2, 2006), pp. 4-6,
(http://www.sice.oas.org/TPD/USA_KOR/Studies/CRSREPORT e.pdf) (visited
23 November 2010).

128 Jeffrey J. Schott, Scott C. Bradford and Thomas Moll, Negotiating the Korea-
United States Free Trade Agreement. Policy Briefs in International Economics. June
2006, http://www.iie.com/publications/pb/pb06-4.pdf), {http://www.iie.com/pub-
lications/pb/pb06-4.pdf) (visited 23 November 2010).

129 Jo a7 L H N — = ateh » U AAEA 2 MR & R & B B — i it X%
RZBEBWARR » HALA $ A NG ERT B R FREZRE LT
HOOE Bty AR PR AR B Ay B A A B R St o
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WTO Z FHEAHIES » (H{S B E AR 51 301 5k 2 R Bl 4
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AR EUR R BT (R 2 F B -

IR > ASTEERRR TRIPS 177 5E 2 SHER GIS MG RO - BEEEA
il L0 T 0 2 G BE R DUFE B TRIPS o iE (I MEEK 2
PR > Sl S 47 I R ] 38 (B R A B L5 85 T S8 A TRIPS 5 7€ 191
MR BRI B8 o R 2 A M O PR DA RE N R 2 F2 R o SR
N SRS B T P RE RN I 2 Bt S L L B B 2 T T
FERERS R R R AR 2 NSRS (B R SR e — — — (e
ZEta) o M A]E— A PR FA R rh B SR B [ ELRE > FEIA R
% B o) S e R A R B = B L R AR U A R R 2 FR >
BREEARE (BUAILGRER) FTiS2tnn 2 #ElE "> (BLRRENE FE I 7 5
FUEAEE TRIPS 173 E 55 8(2) e ATaE T2 EHEZ B 1) o
FHETS » (R RE BT IR nTSEHERH 38 rh 12 S A B C B R B 5%
QR R ) 2 kPRS- H PRI [R5 W DASEE FH 7 e R AR e s it A
& LURERE B 5% 2 2 S S SIS ey FRA I\ R S Wy » 0 R
N Z MG DA B8 vt R R U 7 i B B 3 PR MR 2 (7€ » ]
S R R % T R SRR FH B 5% e e 2 AR A BB 14 22 Re] - 15 TRIPS

130 Office of the U.S. Trade Representative, 2007 Special 301 Report 27 (2007).

131 Ed Silverman, supra note 116.

132 Andrew T. F. Lang, “Re-Thinking Trade and Human Rights,” in 15(2) Tulane Jour-
nal International & Comparative Law (2007), pp. 335, 395.

133 Article 8.2 of the TRIPS, “[a]ppropriate measures, provided that they are consis-
tent with the provisions of this Agreement, may be needed to prevent the abuse of
intellectual property rights by right holders or the resort to practices which unrea-
sonably restrain trade or adversely affect the international transfer of technology.”
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ANEiAE TRIPS 1 i€ 2 ¥ SR A% 1 22 54 TRIPS-plus 2 #i &G
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5o 1 R [ 5 8 0 L [R5 A O A (] B8 2 2 P i L 2 S
ZIBEAEBRHI P RY o 25 TRIPS 173 7% FHBH K EAE 5 B BR A B A
.o —8R > ARNE AR AR (private sectors) [ H HH
5 082 tHERGRRE B R - A R R R BRI B R Z IH MR 85
(negative obligations ) » JREJFRHEFRE] (refrain) BIZREE = A [~
51 B—ETRZEH (A1 TRIPS 1% 55 28(1) fH {55 -
BRIREVE RS M8 5 2 WEF] (exclusive rights) » BLFIAE A (HEA HER 2L
150 = 77 15 RS [F] 3 A LASH B 3OS (0 F 55 B ny 8 o 2
1) R8T o8 328 % S e Sl B [ ) 5 — o 1 2 2 P i 28 455
(positive obligation, ANFE{L ] E4& 2 &&Y, ) HAEBRAEG 5 1°
It » £ TRIPS 17 7€ Z CRFF AHE [ - FUBE R 2R (5 mT RedsoE & 1F
S FARE 2 B8 L R R A ME 2 (R I > 0 1T T HE 2 1 S FISE i 35
£ P WE B R B il R A\ ME BT 22 T 7 A 2 BRI o IR o FESEf R A
i E PRI BB B R AT AN ] 22N 2 285 o (RIL - {8 DU B AS

134 Prabhash Ranjan, “International Trade and Human Rights: Conflicting Obliga-
tions,” in Thomas Cottier and Joost Pauwelyn (eds.), Human Rights and Interna-
tional Trade (New York: Oxford University Press, 2005), pp. 311-312.

135 James Harrison, The Human Rights Impact of the World Trade Organisation
(Oxford: Hart Publishing, 2007), p. 34.

136 The preamble of the TRIPS, “[r]ecognizing that intellectual property rights are pri-
vate rights.”
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[ o 225 5 - TRIPS-plus 2 BLEEERE I {2 S WU BE A B 1%
FRRRE N ESE > TS TEAE ) A SR T BAE Fh B SR A nl o2 & 1
R BRI B A R R R E RSB B R A S
A HE B A A AR AT L2 AR TERBEMERLF ) (volun-
taristic preferences ) o [ B 5 54 A1 AK 1F £ ity 2 2R 10F 7 e B R
N (SRR R R B A LR (trade and health) 2 il )
RV > (o 7 T g e s A 2 L A B [ P A B A P 2 A
0 o MBI U E — B e o Y

5> 3 TRIPS 8¢ TRIPS-plus » H: 328 [t JE B i 2 S 5,
BIFEE 5 > NI VBB 2 R ARE(R S > 1T 25 0 8 A £
2R 2 B 2 B R AME A 53 2 OB s ALz 2
SR O 2 L Y S 5 S e A B S 5 o, R A e A 2 A
Mo (1) ZRBEIEFE R SBISR « BHImE > i LR O
TR EBRRAEREEN - @ g 7 i
BlFERE > KEAEEE ZEUWREAEE (ARV) » EEEEN 2 E
ISR MR G 82%) » NMEA AR RFUE A 0T &4 (afford-
able) B WLIREEY) 2 S » A SUBENZ UL B 2 (R R IR R
70% > 1 B Y5 AR R 2 50 T A0 D 50% o PY{EIE OO
O EBK S TRIPS 2 5 i 223 2 17 50 10 35 B A e 48 oy 2 LA
HiE N B 8 PR 42 4 > (5 ] R 1 42 BT 2 P R s FE O A m B 9

137 Caroline Dommen, “Human Rights and Trade: Two Practical Suggestions for Pro-
moting Coordination and Coherence,” in Thomas Cottier, Joost Pauwelyn and Elis-
abeth Biirgi Bonanomi (eds), Human Rights and International Trade: Foundations
and Conceptual Issues (New York: Oxford University Press, 2005), p. 199

138 Hoen, supra note 90, at 27, 31-33.
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Yy : #4511 S > Rudolf V. Van Puymbroeck Z 52585 » 2R 1(F
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I 55 — 4% %) (second line drugs) Z B[ 4% 75 15 KiERk & o '
Nusaraporn Kessomboon Z i 9¢ 78 # Bl » £ & H HE &) h &
(US-Thai FTA) %21% » TRIPS-plus Z HUEPEERE (MIED
BORIE ) SEVIERSTE — T HENEET 32%67% » ' (3) BIBSHEER A
il B [ P 5 o R R T MR A < B2« BRAR TRIPS BX TRIPS-
plus ¥ [P R HEELEEY)T ] L OB AN TZ » EAEIREEARAE
BT P 5 B s [ 4 1 5 A U s WAL AR - RE S0 et o il
BRI e A KE 2 N > 2 CESCR General Comment No. 14 H1
im0 ERZ T L a] &#& 1 (affordability/economic accessi-
bility) 2 (i FHEIRGE o ' 1M A [l LA L) o ol 4 1 27 L O £ » B
A GLAERER AKE S (B AE T - ASEIRERI A (4 e AR Bl 4
SN ) Utz BB ~ DRI ELZBAGR 5 AR RS U

39 W5 > (F A M R MA : 7T HassgmE) ) &b
LR Z—OO0OMSF» B 22-31 ¢

140 Kara M. Bombach, “Can South Africa Fight AIDS? Reconciling the South African
Medicines and Related Substances Act with the TRIPS Agreement,” in 19 Boston
University International Law Journal (2001), pp. 273-306

141 Rudolf V. Van Puymbroeck, “Basic Survival Needs and Access to Medicines —
Coming to Grips with TRIPS: Conversion + Calculation,” in 38(3) Journal of Law
Medicine & Ethics (2010), pp. 520, 534.

142 Nusaraporn Kessomboon et al., “Impact on Access to Medicines from TRIPS-plus:
A Case Study of Thai-US FTA,” in 41(3) Southeast Asian Journal of Tropical Med-
icine Public Health (2010), pp. 667, 673.

143 {x 4% CESCR General Comment No. 14 % 12(b) £ » 4% £ T A &2 4 i B3
GrER R AR R FA M RBER R LAZ T A FFRMNGAB L &$
REZRRERE (R ARARBRARE) AN (EE5HH%H) 3
fes A ¥ o
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BHL) .2 HIH (non-trade concerns, A1 FRGH#M) 2K HIEEREHE
SBURG i 2 ST > SR RPRIECEE KA 2 e koAb A\ SR AL
ZHEH N N A R 2 LB o Y EROEEEAR R L
JRRITERS > BIRE 5k Bl EE AR 2 B ERE R ~ B2 B
FIGAHER O —— B EE E E M AR (BRI —R) W
e 7E B ) R R o B SR R B AT B (i B - 1 S A RER
TR BUE A B 2P 55 2 A 17 B8 Ji 55 25 TERE I | 2 6 E LR

144 Jack Donnelly % » T % 235 > (S#-AMH - BHMER) » £k BEARBRAE
ZOOk#H > B42-43 ¢

145 Jo GATT % 18 1 vl 3 F B4 36 1F 5 Rl 4 2 5 2 1R AL R 2B ML -
R FRATIRA E D AR R LB AL TEHTRIARLE
— KRB PTE A FH AR ERBE ) AL S A M (the right to
development) & X -FHRAR AL FHER E R R FEGEH BB RERT
AR AL I AP E A B AL R S I P (balance-of-pay-
ments, BOP) Z [R&| M o 3eMmEm S » BAFE AR RFEGHGE
14 TERFAE R AR A SR A B #4000 > 38R S0 B L9 R s
BT AHRAKRIEEARNTZ TEHBEREERSZ T RIERT
RAEZ R HRRAMBRREHZRE o 740 GATT % 20 45— A& 6] 21
R Pl THEAR S DI AT BRI LT (2ZBR T
MR A M Z B MR 0 2R LA F 4L GATT % 18 15 Z B AL
fAk) (o€ B BIARALE KB RAF & 436 00 78 38 W 445 36 B3 A GATT % 20
ERIE LB B & KB AR o il & (HHmAM : WTO 89
RRP) » (BFFEY H—ORM» —OO~FEHA» B -

146 Z142 > GREKRE HOARMM) (A RHMBREZR) F—wAH » =0
Okt%>879-
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e - RS B ik e B B AR R B AR s (2
TRIPS sk P L 25 BIER ) (8755 18 75 H BRI IGREL R
BIVRT o M7 S TSR O A oz LR e A7 [ 4 2 U
LR b AMERRMI & e ERIE A (AR 4ERT) HE
f PRI ORARE ~ (B RIRRRISE B g SERA 8 ~ DT RIRR B L 15
VZ (IR Y TRAS O A BN Rl nékZ‘f’f%%:% KA
ANRUE » SCEIE R AREARGER 2 LA Bl RS (T AN
I AERE 2 ORIREVE RS LB LU B Rk ) Zi‘iﬁ‘%ﬂ H A 58 gk L
JERL o S KL » 4 Doha B S 5 4 Bt H HE S TRIPS 1 7€ X
RRILEG » A T TRIPS 195 5€ Al fE SR BL 1 b Fe i@
FEFS M B A B4 o Bk gy b > FRTaR i K T LASCRy WTO
HB R SRR S ) 5 ' (HEANRSE BARBRR S AR (&
FERRERARE) 2 EIRRAREILRE o ' Doha & 5 1 B 2 EZ¢ &

147 See e.g., Jose E. Alvarez, “How Not to Link: Institutional Conundrums on an
Expanded Trade Regime,” in 7 Widener Law Symposium Journal (2001), pp.1, 10;
Lorand Bartels, “Article XX of GATT and the Problem of Extraterritorial Jurisdic-
tion: The Case of Trade Measures for the Protection of Human Rights,” in 36(2)
Journal of World Trade (2002), pp. 353, 363. Robert Howse, “Human Rights in the
WTO: Whose Rights, What Humanity? Comments on Petersman,” in 13(3) Euro-
pean Journal International Law (2002), pp. 651, 658 n.7; Susan Ariel Aaronson
and Jamie M. Zimmerman, Trade Imblance — The Struggle to Weigh Human Rights
Concerns in Trade Policymaking (New York: Cambridge University Press, 2008),
p. 191.

148 See e.g., Ernst-Ulrich Petersmann, “The ‘Human Rights Approach’ Advocated by
the UN High Commissioner for Human Rights and by the International Labour
Organisation: Is It Relevant for WTO Law and Policy,” in 7(3) Journal of Eco-
nomic Law (2004), pp. 605, 611; Veijo Heiskanen, “The Regulatory Philosophy of
International Trade Law,” in 38(1) Journal of World Trade (2004), p. 1.

149 Paragraph 4 of the Doha Declaration, . . . while reiterating our commitment to the
TRIPS Agreement, we affirm that the Agreement can and should be interpreted and
implemented in a manner supportive of WTO Members’ right to protect public
health and, in particular, to promote access to medicines for all.”

150 Harrison, supra note 135, at 36.



634, Bk B SE B A VIR HBOR

PEAE(E Rt G G L NI BEREHERE - MIERS TS LR
FHEAREE I

HR > A 2R RS R I e b B G R BRI IR 5 2
HJRZAFAE » [N 5eH 2 SEah B R A RE ORIRURE ] 3 — 2Dt B (R
NBEZ YL - PUE S BRI AR Z R > @R R
Z BHFERTT BGHT e it Z BRI LA B 7 » IR AN G 2 E R S
XL BEER R - WSURRH B R 2 S SRS - LI
REZE » JRRES QSRR AR IE R R © HR > BREIFR %2
G S » EHATE 2R L2 P T - S5 2 s i
S A [A] Z iR I 5 i A B B i B S I A R Z PR A
(7] » BREER bR S8 G R AR A 2 KD - TSR i L I
AR B L T HE - Mk — DR Za i ih B g -
Sl 3 7 4 B AR R o 12 TR R 4 2 ZEAR I — 28
BB R SR RIS 2 J IR (E ~ AR »
B B AT B S AR AR < ARG = A - BBRRA RS
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151 45| % % » WTO Consultative Board 1% 32 & “the exposure of governments and
citizens to an international institutional framework dedicated to openness will have
its effects on much more than commerce” and the WTO will only bring benefits to
the promotion of human rights.” # 3 % » XA K2 EILEAH B ME » 25
BHBUTSMATHERYZERN  2HERERET HHF AL ERT HZ
B oA A TR R R A RA A BRI R HRIL A REIBE (G5
@A) o mAF AR I A E R o WTO, Report by the Consultative Board to the
Director-General Supachai Panitchpakdi, The Future of the WTO: Addressing
Institutional Challenges in the New Millennium (Geneva: WTO, 2004), p. 10.

12 g4 (WIO T BMAMRART HadL @) B8 (&)
(GATT/WTO 2 X B ¥ 5 « ARG E F M) » &3k : KA > —HUIxHF >
A1320 BG4 (EMRERE) > b LR —IAF > B 641 o
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fifE % TRIPS 1 % S FH R AR 8 7 A 52468 SC A S i e A G R
{FE R > (EE IR~ & BB {E R A B A B i A REZ
255 A WTO 2 & BB E 2V —HLL 2B ALK (R
FEH &R AKEZ UDHR -~ ICESCR ~ CEDAW ~ CRC %) » [A[[,
G EEEE - (R EEREER A2 F5 A K E P 5k
ARG SC R il R A MR RE I R TR 2K - T T B 2875
R IR RS AR 2 AHRRR L > PREUE & 5t LA BROFCE R A
FEZRER AR o "D S 2 it IR BIFR S8 f F  E B  S R
ME 2 R (E A 2 B » {H TRIPS {5 2 & B Bl HE S KT
B BIBE ANRELRIZATR > B ZHRIE 2 BB A RE K48
TPRPR R ERAKE Z KGR VR W EE S R 2RI 2 HEOR 2 SR -
ZOONRFEMFE A K& (World Health Assembly, WHA ) fff3H
E—TERHAE 5 LR 2R3 TREDR & BIS A AN [ T 03 3
BIRRE T (EFREES R b ) SRR A RE 2 H BB e,

153 Lawerence O. Gostin, “The Human Right to Health: A Right to the ‘Attainable
Standard of Health’,” in 31 Hastings Center Report (2001), p. 29. Kenneth Roth,
“Defending Economic, Social, and Cultural Rights: Practices and Issues Faced by
International Human Rights Organisation,” in 26(1) Human Rights Quarterly
(2004), pp. 63-64.

154 Fifty-Ninth World Health Assembly, International Trade and Health WHA 59.26
(http://www.who.int/gb/ebwha/pdf filess'WHA59/A59 R26-en.pdf) (visited 23
November 2010).
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i ] [P PR B o BT AR A P RE RS R SR TP RSB - BRI EE T B A
EHABEEEHESER T Z— f&ﬁﬁ*ﬂ,wulﬂ%ﬁufﬁ/\’f o7
o Y] REE L IR PR R A R 2 AR T B R
F—7 > 2 EHtE R D —IARBE R ARELR 2B > IR
% CAE HB A RGR R (health) BCfEEEHIGE (health care)
SR\ g B R SRR B - R DB R
AR 4 AE R 2 HEE R PO 25 A BT S R 2 AR RO (25 R AR 56 19
168 ~ 7 B FEREIE G 27 161° (R 1A e LA A RE (R £ RE R SRR I LA
WU > T H AR 25 16 - Y B WML 45.4.2 16 ~ 10 FE

155 Harrison, supra note 135, at 43.

156 Wojahn, supra note 90, at 463, 495.

157 819 of Finnish Constitution, “(1) Those who cannot obtain the means necessary
for a life of dignity have the right to receive indispensable subsistence and care. (2)
Everyone shall be guaranteed . . . the right to basic subsistence in the event of
unemployment, illness, and disability and during old age as well as at the birth of a
child or the loss of a provider. (3) The public authorities shall guarantee for every-
one . . . adequate social, health and medical services and promote the health of the
population. Moreover, the public authorities shall support families and others
responsible for providing for children so that they have the ability to ensure the
wellbeing and personal development of the children. . . .” Fin. Const 1999, § 19.

158§ 27 of South Africa Final Constitution, “(1) Everyone has the right to have access
to . . . health care services, including reproductive health care; . . . (2) The state
must take reasonable legislative and other measures, within its available resources,
to achieve the progressive realization of each of these rights. (3) No one may be
refused emergency medical treatment.” S. Afr. Const 1996, §27.

159 8§ 25 of Japan Constitution, “All people shall have the right to maintain the mini-
mum standards of wholesome and cultured living. In all spheres of life, the State
shall use its endeavors for the promotion and extension of social welfare and secu-
rity, and of public health.” Kenp®g, art. 25.

160 §45.4.2 of the Irish Constitution, “The State shall endeavour to ensure that the
strength and health of workers, men and women, and the tender age of children
shall not be abused and that citizens shall not be forced by economic necessity to
enter avocations unsuited to their sex, age or strength.” Ir. Const., 1937, art. 45.4.2.
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Minister of Health v. Treatment Action Campaign ~ '** Minister of
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ICESCR J CESCR General Comment No. 14 55 - i rg JE &k
FIBE R KE 2 PRI 305 F AR B A B AR TE Paschim Banga

161 2P FRBEELD IS5 B ISTIRRIBISAELE 10155 5B% o A
EF (WwthANT) TRFERBEES 1554~ F 157 A EHLEH 10
e SAERTBE R TEAKR I (LEZZBREA) BAZAABERRAT
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TREM R AL SREARBEFF mARR > RAHEARAEZHZF
BR R B REAEF o BARRKET GHRZA M AEERALED D 1EER
FARAREA S R AL B Z MR R 0 A2 E DS B R R R R R
A B &R P REZIMAZSR > BiE—F A EEEIRRMA T
POt R ALRREERRAERE TR RSN BERRE R REEZ
HAE ) PTARAITZ AL R BUR o Fb - iR B A RMA 2 EAALET A
FRB RAEMAEERIEE R » BAEED 15545~ B 15T B3G5 E LR
10155 SAERCEARBRERKE T (accessibility) Z LI °

W —OORHF » B 206-36° e~ KL AfH3E 15> A 158-159 ¢

MAMERAME & BZ A RFSEREE XL A2 150 B 132-

139

163 Soobramoney v. Minister of Health, KwaZulu-Natal 1997 (12) BCLR 1696 (CC) (S.
Afr.).

164 Minister of Health and Others v. Treatment Action Campaign and Others 2002 (10)
BCLR 1033 (CC) (S. Aft.).

165 Minister of Health & Professor D. Mcintyre No v. New Clicks South Africa (Pty)
Ltd & Others 2006 (2) SA 311 (CC) (S. Aft.).
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Khet Mazdoor Samity v. West Bengal'®® %5 Z2F 5| FBIFS A K12 LU
VAR ARE ZAHRHZME o BN DBORILUE ICESCR ZBIZR (113
B ) o SRR R G 2 5 B AL LTS R 2 RERID IR % P
A O 18 s (HE BB M R A AN EE I > EERERL G IE T 2 kR

EHERT | ICESCR {EBPIRELRE 2 265 - '° HFF % (R A2 H
FE C 2 P HHRA E B R ARk 2 ## (400 Economic Bill of

166 Paschim Banga Khet Mazdoor Samity v. West Bengal (1996) Supp. Vol. 2 S.C.R.
331.

167 Kenneth Wing, “The Right to Health Care in United States,” in 2(1) Annals of
Health Law (1993), pp. 161, 163. Carolynne Shinn, “The Right to the Highest
Attainable Standard of Health: Public Health’s Opportunity to Reframe a Human
Rights Debate in the United States,” in 4(1) Health and Human Rights (2000), p.
115.

168 mmz » WA R E XS4 A LAYV AEARIE R T 200 48 B R IR A5 2 A
Fl o R Z AR PRI &PTE THEAEMEFA ] Z A 4£ (no affirmative right
principle) » ¥ 5% % 2 B 4 i R AME i 3k B R ATIRIEZMEA] (entitlements)
rﬁii%ﬂi/?#i@’iéﬁlﬂiﬁ'l“zﬁl # (benefit) o f A B K 3 & &7 [HARBR

) RBAGEXA S HARTEMAERE TH&5) IREEZABERZ
1'TJ¥>’(§’X""’L‘ i 4o /£ Mather v. Roe $Z Beal v. Doe M E P » s & ik REPA5 »
BB R & AR AT PT A B BB IR 7S 0 3 Medicaid 3B B AT IE 6 %
% & (nontherapeutic abortions ) Zﬁ%/%””\ 3 }]ﬁz%ﬁ KRR F 2 EEATIR
M 5 o 2R BAMP R L BREARAM L EERTERE T RFTRE
P 7 i % 2 (progressive realizations ) 2 B E AR R Z K458 M (FF L
1% ) » 4o fe Soobramoney v. Minister of Health Y » & JE & ik ik AR a8 5
T BRARZIRHT » AL B RIEBREE TR AT (renal dialysis)
BAZEARAZAMEREREAM - LR TLERUABARARRITEAE
EHATRBGERAZMEERENL - FEEZE L ARERBEAM LS
RAK > 52 B o Maher v. Roe, 432 U.S. 464 (1977). Beal v. Doe, 432 U.S. 438
(1977). Soobramoney v. Minister of Health, KwaZulu-Natal 1997 (12) BCLR 1696
(CC) at para. 59 (S. Aftr.).

169 4o Lipscomb v. Simmons % 1748 3% B 15 BAR AN & 52 & 8 5 Z 8545 8 (fos-
ter care funds ) # B % 4% ICESCR % 10(1) 15 A748 = # K ZARE B IZ 8
Tayyari v. N.M. State Univ, k1R PIR A KR ZERFNEAANETHEER LB E
HZFHERA > AR ICESCR % 13(1) 5 AT RIS Z 2 3F HE A F 13(2)(C) 15
PR IE 4 3 % 20 F X1 5 230 © Lipscomb v. Simmons, 884 F.2d 1242, 1244
n.1 (9th Cir. 1989). Tayyari v. N.M. State Univ., 495 F. Supp. 1365, 1378-79
(D.N.M. 1980).



640, Bk B SE B A= P RHBOR

Rights of 1944 ~ '"° National Health Planning and Resources Develop-
ment Act of 1974'"") siiEFRAIER (U1 Youngberg v. Romeo ~ 2
Estelle v. Gamble'™) [ Z{RfE o BESRTE LR S ARG e FGEHER 2
B 22 i B L BORRER B LA AR (AR50 ) <28 T - s

170

17

—

172

173

4= Franklin D. Roosevelt 42 %7 — 7L w9 w9 5 A7 42 1 2 Economic Bill of Rights
128 R EIRREFBA FREE 242 B VLER T &4 & (the right to adequate
medical care and the opportunity to achieve and enjoy good health) Z ##] 5 5
RIZFEER fi?ﬁﬁi Gl o A2 BB ol A ok R A £ BlAa M 4 B PR AR
A ZRZEBR AR EARETATRAIEETY - o 5 B RA R BH
%3 (Medlcare % Medicaid) Z @kl ERERMNZ LB ETE L
FREEEREA IR RELF IS EZRAS TS EEZ ML » T
Tﬁfrf‘? AHVHEAPTRBEZEREREN S » Z oW X -TFFM# (nondiscrimina-
tion requlrements of equal protection) $2%H -F4 4 (fairness requirements) »
iE kA5 (due process) Z AR » #E—F AR B —RR R HHF LR
%ﬁ‘:iﬁiﬂ > Economic Bill of Rights of 1944, 90 Cong. Rec. 55-57 (1944).
Wing, supra note 167, at 161, 164.
The National Health Planning and Resources Development Act of 1974 % K5 %
HFAEABRBERETLAEZ S BLEE X ERE (to provide equal
access to quality care at reasonable cost)  National Health Planning and Resources
Development Act of 1974, 42 U.S.C. 8§ 300K (1974).
L) £ 8 R R I B BAE TR AR B A R T A A F RBUR A £
£ e 20 B % Bk 3 % 2 B R TR AF AR IS o B o 3 R /£ O’Connor v. Don-
aldson F » £ Bk G kLA K22 ik EAEA (the general constitutional
right) 3% KRB B — T 2 B BB IR A Z 844« 1245 1% &£ Youngberg v. Romeo
LER  RIRMF s R 2RBISF A £ (the afﬁrmative responsi-
bility ) 4245 I B BA(E Bl A 20 i m B 38 8 4 R PR IR A 9 B 3t
Pennhurst State Sch. & Hosp. v. Halderman 2 % & #3% JE E] ﬁﬂw’i I v B AR AP 3
B HME R R PR Z 3% RHEA]) o O’Connor v. Donaldson, 422 U.S. 563
(1975). Youngberg v. Romeo, 457 U.S. 307 (1982). Pennhurst State Sch. & Hosp.
v. Halderman, 465 U.S. 89 (1984).
J& Estelle v. Gamble TE P » kR T HRABIRATEH A REZ EE LHA
B RBURT By — A4 FRE R 5 2 #-4F (a limited constitutional right to medical
treatment ) » & Estelle v. Gamble % Wilson v. Seiter ~ Hudson v. McMillian /W %
ZUKR B R B A B R, B X A A 2.5k © Estelle v. Gamble, 429
U.S. 97 (1976). Wilson v. Seiter, 111 S.Ct. 2321 (1991). Hudson v. McMillian, 112
S.Ct. 995 (1992).
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SLZRERIRSSR ¢ THEAE B (4 Kenneth Wing) FREBIEE#5 I-
% WE R -2 ZE e {7 R T 2 00 155 i 28 2 B R A (a loosely termed
constitutional right to medical treatment) » ilfi $f—fi% B R R HH G
FHBHRERIA iRk o 17
FEEIFR & (customary international law ) < f & 5§ »
T B AR R ARE (B0 FHEASE S HER]) 2B
BHEROR s HMERIMEE 2 BOG R T - FE 2 DA HofE L A B ER
1Bk - I ER %% ICESCR Z B KRR + 17 SR B ) i
0B N HE 2SR R A HEE 2 BN - 5 2 0 iR EE R
fa THAREMAERE I B R ETRZENE » B TERIFTE{EE
A RS BRERIBILER L s T RS BB S E % % ICESCR
DIRZEAE 5 YN AR SR 5 YN o o) VRN N
(41 CEDAW ~ CRC) J B EEFriR S | HdEn (ATRTERAT) » %
PR R N RELIT I BV o2 S5 P B R LA 156 R A\ L BB ol [T s B
#J (Statute of the International Court of Justice) 25 38(1)(b) {58k 55

174 Jo fe Youngberg v. Romeo % Estelle v. Gamble Z_¥| ik » i it FEHEA) 48 4% 4R,
BEBREXEFAGEET L 2EEMMBEAH | (the freedom from cruel and unusual
punishment) Z 3E4d » B2 RIEH FAEIRIE A BETRREIEMN R EH AL
ELJUA o % ¥ 4% Shinn, supra note 167, at 115. Wing, supra note 167, at 161.
Janet O’Keeffe, “The Right to Health Care and Health Care Reform,” in Audrey
Chapman (ed), Health Care Reform: A Human Rights Approach (Washington, DC:
Georgetown University Press, 1994), p. 36.

175 Wing, supra note 167, at 161, 163.

176 Tina S. Bhatt, “Amending TRIPS: A New Hope for Increased to Essential Medi-
cines,” in 33(2) Brooklyn Journal of International Law (2008), pp. 597, 619-625.
Wojahn, supra note 90, at 463, 494. Connie de la Vega, “Proecting Economic,
Social and Cultural Rights,” in 15 Whitter Law Review (1994), pp. 471, 478-480.
Lesley Stone et al., “When the Right to Health and the Right to Religion Conflict:
A Human Rights Analysis,” in 12(2/3) Michigan State Journal International Law
(2004), pp. 247, 268. Eleanor D. Kinney, “The International Human Right to
Health: What Does this Mean for Our Nation and World,” in 34(4) Indiana Law
Review (2001), pp. 1457-1467.

T g3 » (ARBERE) 2 ZK > =OO0O~F > B65¢
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38(1)(c) & » FIBEiERE (International Court of Justice, ICT) FAFGUL
FIH T ImRE AT HEE ] < TR Rl 2 FE R R 52 Rk it < BB
%1& 1 (international custom, as evidence of a general practice
accepted as law ) BUE 55 SCHARBIFTAGE 2 — AR A (the
general principles of law recognized by civilized nations ) » ﬂﬂﬁ%
B REAEE 2R e (BTER) BUREET) - ' #—5

oA 2HEBREFRKE 38 RN - BIFET —I'IEY£ZR‘#Fj<
Bonl e oy B B2 L BB % (state practice) Bk 21 (5
(opinio juris) » '™ JRANBRIGRARA S S HEH BB 2SI E 2

'@%?%ﬁﬁﬁ}%ﬁZﬁ%??Eﬁ I EE S P RE R ERRe 2 o B

(1) AT SCER R — .z itam > REZHERIC 7 CESCR General
Comment No. 14 H1#% fiff 372 5 i fiE A 2 8 Z A% > 1f General
Comment No.14 $/* 2 %% ICESCR Z % IR R FARFEE 2
Yo ) s PN b AH R ER B SO IR — PR R FH 8 L E I 2 EE
P o SR AR 25 B PN B AR vk 2 R B A > T B e
— 41 WHO'™ Bl & B0 T 1848 H s R i 5 '™ 41 BOR o
HHZEREYREREOR » ER%E—E LTS EBE SRR ER
B R B S A BUR 2 B 81 o " KL o S8 T FRER
A 2 B SR B R ARGE 2 RER o G AEE A R 2B R E
B o (2) H—TJ71H » BEERARE (B EIRERITER HER) 1FR

178 47483 » B 76 °

179 2% (AKER (L) (AREEHRE) F=F+=M > =00wH
B 127

180 WHO, WHO Medicines Strategy 2008-2013 (draft), p. 9, {http://www.who.int/
medicines/publications/WHOMedicinesStrategydraft.pdf) (visited 23 November
2010).

181 See United Nations, The Millennium Development Goals Report 2005, {http:/
www.un.org/chinese/millenniumgoals/MDG_Report 2009 Zh.pdf) (visited 23
November 2010).

182 See WHO, Medicines: Essential Medicines List (EML), {http://www.who.int/medi-
acentre/factsheets/fs325/zh/index.html) (visited 23 November 2010).
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UDHR Jz ICESCR FitHAf#E 4 ( firmly established ) 2 AFEREA (5
PR I E R LURSTIE 2SS ) » SRR (E B SRR R R IR 7
FKEREZFFH " HAILE CESCR General Comment No. 14 F1ff
AR ERBIRIESIERFEE - (/b - B RREE S Z R
O BE— DRI RIEEFE RS (legal obligations) ,Z PN B 2
(55 34-37 B%) » A Z BB o8 (M R [ #f General Comment
No. 14 Z#i#h) (FEMSERH IR R AR ZBOREER L
HHEER A B SOR EAR S B RE T 8% mon R B i 2 1
TS o

i DR > R AREE B H A 2O - A
(AR B SR NG R RE A B < BOR |- (R EE R 2 I A MR ) »
FAASRE T AN HE A (503 222 o

() 5 HH{bZ 8

e SRS R U o PRI IR B B 2 I R (A HL R
LB (BN IR P AR L RV N IR AE R ER (L 2 AR
AN ATHERLES B A BB A BB R Z K - B0 555 e > 8
BeabfF.z ST A 3R 5 RIBL - S an R AR A M 2 Do B i R\ 2 B
I Z W -

B o BIBLEAL R AR Z PRI AN L IR RETE R 2 rh B

183 4ot Kane v. Winn TE ¥ » £ B kA% UDHR % BB AME STHHJE °T 5 i
I MAMRE (LERETEEZEBAMZAMRE) FEREYELZE
R BB IKZ AEIE Z AR (“[t]he treaties . . . constitute both state practice and
evidence of opinion juris”) : 12482 & & & » & Sosa v. Alvarez-Machain T %
T RBERHEFRNEBRBAMRE S BERARGHRE ~ 5550 F TR
Rz L B R4 (general acceptance) 9> HEBFARR TR TLM o
Kane v. Winn, 319 F.Supp.2d 162, 197 (2004).Sosa v. Alvarez-Machain, 542 U.S.
692, 725 (2004).

184 Bhatt, supra note 176, at 597, 624.

185 Philip Alston, “Making Space for New Human Rights: The Case of the Right to
Development,” in 1 Harvard Human Rights Yearbook (1988), p. 3.
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el

FEEN BB BIE - FHBR ZEBMICCICH > B EE
FUA s REE R Tl AN (S S (significantly ) 3801 5 28 2 A% S
HRPIE RO F S8 5 2 #8 R (economic barriers) 5 fiff 5% 5 %
R S SE RS M EE R R 5 =X (AR S 2 FisE 'Y K

AE AR R DUES Hig et 2 &8~ ' RAF 2w
5) FEARBIPH I EASERE BL2 B A HE T o DRI o S AR

=

186 4oy 3k F % B & (South African Competition Commission ) 1% % 3, Bk 2 2
1B £ B 5 % B2 230% ¢ S. Chaudhuri & C. Fink Z 5 %788 500 B 2 %5 2 0t
AR TR 0 RBCEAR 49 5K 200%—750% ° AIDS Law Project and Treat-
ment Action Campaign, The Price of Life. Hazel Tau and Others v. GlaxoSmith-
Kline and Boehringer Ingelheim: A Report on the Excessive Pricing Complaint to
South Africa’s Competition Commission (2003), p. 93 {http://www.aidslex.org/
site_documents/T012E.pdf) (visited 25 November 2010). Statement of Complaint
in Terms of Section 49B(2)(b) of the Competition Act 89 of 1998, Hazel Tau et al v.
GlaxoSmithKline, Boehringer Ingelheim et al. (Competition Commission of South
Africa), (http://www.section27.org.za/wp-content/uploads/2010/10/TauvGSKevi-
denceAndLegalSubmissions.pdf) (visited 25 November 2010). S. Chaudhuri, P. K.
Goldberg and P. Jia, The Effects of Extending Intellectual Property Rights Protec-
tion to Developing Countries: A Case Study of the Indian Pharmaceutical Market,
Nat’l Bureau of Econ. Research, Working Paper No. 10159, (2003), p. 31, <http://
www.nber.org/papers/W10159) (visited 24 November 2010). C. Fink, How Stron-
ger Patent Protection in India Might Affect the Behavior of Transnational Pharma-
ceutical Industries, World Bank Group, Policy Research Working Paper No. 2352
(Geneva: World Bank, 2000), p. 42.

187 R B AS BE R T kA7 B R AV B B W4 280 > IR B — RS A
AFBBAR T ES > FRAEHEEN BB EAER > ABEFEETY - T
PP R ERAG LM ATRIITFANALERRELE > B d &t
FLEAZABMATIRF LT 2l FHIGIERE > RGLELE
B T 3% Z A% (barrier of access) © Marcia Angell (%) Y5 & (%)
CERER) 23k :HA > =O0xF - HI11-127

188 4o AstraZeneca 4 Prilosec (YE& 6% B HiG 2 A 8 ) S|4 #% 2] 30 w72 4%
&= R B B RARIT Prilosec B B AT R 0 A ML F L X b
e AdGE - A 214-215

189 Jo # Valley Drug v. Geneva Pharmaceuticals T % » 1% & JR W5 B g 44 3
BAZ Ao fR e VARIRPE L ERORFE A — AR B £ 2 2 o Valley Drug v.
Geneva Pharmaceuticals, 350 F.3d 1181 (2003).
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PRI 2 FETL R T LR B S | B 4 B e St — 2D 2 e » AR
IRESREGE RSB A - F RS AR AERE 2 A R H 8
(S ATEERR 5 AT 22 18 S (5 i ol i 2 Sl B 244 SR A 1
BERTE L 5 ikl - i Al RESE AL AR 52 40 48 i1 248
R AT ERE LRI RS R TR -

HR - AR SV AR Z ORBEBHT T GaE sl PEbR &k
B o< T30 HECREIFEE 2 2 IR HEE - e H A i
Bl BRAL.Z 58 P R 2 RGP - AR A FE R 2 U
DACRRR (R AKE o (HRIRECERHEIE B L ~ BIBRA L B B A BELR
befi] < BR (R A oA A — (AR h——) For - 25HE
RIRBH R EAHRH - MIFZHEEER o RIE — » 3555585 eoR R
FEBIR 2 R BEA PN AT 55 < DRSS > FUIAE RS 4 vt 2 R S A
TRt 2 B B E 2 Bt R A Z Mg (5 SR B n] B
3 {8 B (L Z BEOMHET U ) » (5 RE (] R $5 i R i R R 7 S B
HABEEATR R (M 88 Lo ZRERE ~ 405 2K
S ) 5 L ATIER B S ot 2 S A RS 1 [ Iy L7 o 8 i 2 (BB R T
VLR 48 85 2% {8 5 v il — (16 R 8 ey 1 —— R A i o2 3 (I B3
RIS A S AR IR - RISS M A AT - A
THI ST A AR 2 38 TR IRE AT T PRL 5 5 {ECE IR P B 2 S W45 A EL A 5%
AT EUR » B FRBE ()[R B L (R R R R R P T i 2
B - Mk A EIRER T o 520 > [N GIREL R AT

-

190 4o £ B /£ Medicare Act S #ANTE R X 5 & B & (Federal Trade Committee, f
# FTC) ARk o SR B H RS 52 3E B I K AEAT Wk > oL /A @ FTC
& 8] %3¢ (Department of Justice) A%k o LH & B2 A4 F A8 R BAS 2
BB 2 B R R X ek o AR R M A B e (R R SAT RS R —
EEBPAMRPLERYERELLELET s URERHAEEZTHET)
AR BAZE I R T BARSR o FIBE » R PR BE B s 2 4 2 B e BT HA AW R BS
AL AR Jpa N o B By AT A R M AR AR IR G B R R AR B X Wik 0 T
AE51 A 8 M A2 2 BB B3R (potential suits) » KM A & K
XK -
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LIS A GEERIRGE T B LA AT AT M L
FUIJ B8 R AL S G AR = DRI » B B B 6 o 5 N A
Z AN A AR AR - BIZ AN R A B HE L
F o FEa IR AN 2 FRIENTBERE S L K5

B = ESk EMEMRRRRERAMILEZ 5 Bk

(B )
BRI v 5.2 R
KR
h 4 +3
skng ) O ange
<3

A 4

EfEfegRgE | FHhW AFLTAE

+3

(e T

KL > 41 Amartya Sen ZRASEHESEHT » H H5H00 6l 2 BK
{LEESRRES R TRE ZAGI R » (HAT R RANREE — D i A
BREEAALEARES (B~ BHE ~ HaREsF) > M EZEE
ROZAENE B RNESZRR > RSl R B E S - P #R T
5o REESR (ANEEE - i) AR ACE B R 2 AR AT
Iz At Er b iR - (G — D e Rl S Z G e » AfB5E
ARSI 3 an sy MALE A AR (B 8RR M pL
FezBigR (ANEvh) » ANK S S ORI A TR B 2 AR I ARSI L
R ZIVERUE B AL G BT (A& AT ~ K3~ BRGAILR
) » MERF P ERanIBE - IR A RE 0 T KGR 22

BRI (FEE® -

191 Amartya Sen, Development as Freedom (New York: Anchor Books, 2000), p. 53.
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B » T — 20 A SRR B SRS A BT = 12 Jeffery Sachs 7T
UL > JEINER SR BN A IRL < AEIE P - R (SRR —
& RZIBIFRAKHKT 3% » 111 = i IR 8 A 2 B A 2 B R TR R 1
W2 BTN AR ER S 30 - (ERCE 38 i 2 R rh i g - 1 i
BEAEANEE ST » A3 1 PR el S A B AR I A R - BRI R
TEF SR R < SUEHE S R 2 B - (HAIREIR AR
HAME— 2 T R AREZ (REE T IR RS B H A g
B RV AE R ORI T FTRENORE 2 R -

() B ih 2 Rk E

TRIPS 17 75E 8l Doha & 5 2 HIFH e i 24 8 St AR 2 4 B L
G (R fB522 » (HEATY Rk S e A\ RERR] Z IR 055 » Sl TREIA L
NS SE L BBEER ~ A an ] 2 UIRABAE o S SEAh A IR Z HE
RE B Z IR E A AT IR - R SN Z B SR AR
[A—fira i+ {H TRIPS 17 7€ ¥2 Doha 5 5 Z AHBHALHE AN A AT BLEE
TR A S - 1 {2 DARRRS S 2 WA o i L 8 2 B B
FERETRIIIEE Z ST » AN GRS (o 25 2 O 7 R O ot R R\ R
RIS AU o DRI » ASCEARAE BB SE N B2 A M AR i T
IRFAP A B A RE ORI » B JF [ SR IR < B R e M O 1
F o TR EREM IR A (MIFREBBRE SR —2
AL M H 2 i L R R M R N R B R RIS L
fH5¢ -

FRI1f S » Doha H 5 £ ZAEAH TRIPS 177 7E 25 31(b) iR Z L
€ SEAEER SR TOIRDURF (BNEL HIV/AIDS ~ #5HZ90 ~ JEHK
HALERR AR L AR i afiRgesd L E 224

192 14 at 46-49.
193 Jeffery Sachs (%) s A% (F) (LB ETHEY> 2 R#E > 00+ 4>
B 399-402 o
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45 HEZE 5 T4 38 8 75 I R PO FH B A i AH B o 2 oy
(life-saving medicine ) » H I #AFR Bl WHO Fr 487~ Z (il R A% &
(EDABE ~ O3 ~ bl ZZ0ARRE) ASE] T KIE PR B R
W EE L 2 B (R IRAE B R R SR B R A ME 2 B AN ER]
R SH M EMAFEAEE - ISERRERZART » 25
1B 5% I A8 S A IR 2 B R A e s U 2 (B M o i
a IR T SR IF R 5 B R A e B U AHBR < (MR A B
BV (TEBIRIE S MR E R ARG AR § » BIREE
JRACE 2 HEFe 2 T LI IE & bry™)  {E{&k#% CESCR General
Comment No. 14 5 44 B Z BUE » BIR 218 e 2B A0 A FE R IRR
PAAE VRPN - ) [ B 2 e B2 90 5l 2 BRI ~ 2 v 5
&> ' ICSECR 25 12(2) {5 7R FRARSE IR A FI92 SE 00 1 A 1 A R
5RE IR AR 2 BB ER 5 {H Doha & S Al R (il e e 2
ZIEHTREANAT & JCH 2l B R 4 51 2 (il S A B2 1 5
ST AL IRANREME L R R B 2R - A IEZER © " AL » Doha
H 5 B 2003 FEIRGREEIR T A Ml So ZE it 2 R WA o i R et B i
N EEZ2 2 D REIRE - T T ZM P G ER A RE(E B —JHEOR T H ¥
S T R N R B T 2 R o 1

FRBLLL_ BT > ANEEEEEE B FERE A AR A2
IETHIBIRE » I ES R 45 i A E THIRR BRI BR B ' ) Pifiee 2 B AT

194 2% %2 Soobramoney v. Minister of Health Z 313 » A48 3% 36 ©

195 25 4% CESCR General Comment No. 14 % 44 352 N & » F14832 44 o

196 g9 742003 F ks it RPAFER ALY > HARBARELRREFRTA EHME
WU PR AN A BRI 5 A2 B 4932 A 0 B Tpharmaceutical ] X
REABOIEREEN (AR RENNEEDPTRAREFES) A
HUHHEFRRIALHAMBEA L TRMH #2003 FhEIATRE
SIREAEN o BREA > #4832 61 » B 55-56 ° Carlos M. Correa, Implications
of the Doha Declaration on the TRIPS Agreement and Public Health, {http://www.
who.int/medicines/areas/policy/ WHO_EDM_PAR_2002.3.pdf) (visited 25
November 2010).

197 Lang, supra note 132, at 335, 376-377.
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(ELFETRIRE %A T A AN FE LT L T 72 AL 8 ot 2 U s MR Lt e i e
LR IRANEIELIEAE R 2 AR ER AT S ER 5
BRI RS AT R 2 M T B - s AL S 2
PV LA, < RN H B8 » A RESE B I R R AR E T IR AT 7y
SR A AR (AN R RIS B R LLOR R R R ARE ) 5
RILE - ffeRE G F A~ [R] 5.2 e (A G 8 2 195 B B Ho A+ & B = 45
(AN A HE U 2 228 > BUAN Sen Ff7 Sl AR 75 58 Fo 8 A B 400 £ o
GRS 2RI FHETTRUEE) o FIHERE (0 4% 5 R AR T e 1 TR RE 1
AT RS 2 - JRE BIISEREHE B HHE 7 Sl g e 2 £ 8 H

r

= BRREERIBEFNEFNEL2TE

PR DABE R A\ REZE A A R P 8 B R U e M R L2
M (REEh— i z8tEm) - HEENOR B RER AR Z A EH
(REEEl— —fzatim) » B M A& St am 7 (H 2B PRI ELHER]
B o (HHPEE MEA R A2 M E R R EEE
ZIERRER] (legal rights) KM 2 EEHEFR] (soft rights/moral
rights ) {J578 ¢ > B SBIRE R BIFR ) 2 & S » HT &
EoE - i - (R AREZE 2 0 B SRR AR e 25
I AN 2 A (5 T R BB R A 1 6 2 oty Y 2 A s R B R R
EMET SR FTREZ SRS /2 A3 LA IR & 1 2 I -

{HERANA SRS G — — Bt > (RIRER il B A A B B
OBTHRE IR BLACRE Z A1 - TS A RS8R 8 o R R
2 PBn B 20 B I B T+ IR BL - BE 5L FRERI 2 (R
B I {2 EOR B R EE W MR 2 B FTREIN = » TR
RIEHEENFB AR R " B EORRAN 2%

198 22 AMEAMZ SHRMEHEE HEARTRMEREAMI R AL
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Tl IR Y B o B — e 2 A MRS - % T RE (e S AL AR
P HE BILEE T PR AR 2 fl2erh - SR B TER AR

() IR &5 < A B E

B SR AE B P4 S R R U 7 W S R AR | 2 N ——
— IR (e H RS SERISR ) W] LS Z s B AL & i
S EREBOR A R AREZ RS - (BS— 7w ER (SR
) BIAREEEE ST AR ER A RE(E R AR 8% B M e < B EL
IEEM (RE =) —— A5 Eaal 4~ 1 2 B A\ RE B 8% o, 3 £ 1f /e
TERkREREE  3F 5 2 0 (1) #HDIBIRRPRAE R ARE (BE50aHRER])
ZARE » PRIRBRI R (% S YE A PR 5 ] Pt T e R
F1% (progressive realizations ) » FIJ {58 v B feith DA PR A SE o 27 25
HUF 7 MEE CR PR A (R IR FR A R A A 2 BIR(F BB » IEE L HER
T R A B AT T FH B0 AT S 8 T Gl B A RE i il oz R - 1
NG — 2 LU O R R W 7 W Rt B 5 o 3 PR R ) 2 W B
% (trade-off) JZETiE » JNANT 38 HHEZ PR EH R ARE AR &
BN 5B o BARE B R A\ MEE B W 285 2 I 2R
B AR R/ T O B S B e e i BN B I AT T R
P LR R AR T 22 (health care needs) JePRFE HAEHEHE (mea-
sures for health protection) ZAN[RIFEHI » WMifs T B MR A 2 3w
REAT S5 5 R 22 B A R B\ R 2R M ok A Al 5 1 Pt il R
NREE R BRI 5 Bl Rz —HFER R » IEE LB #H
BUPRE 5 o B Em B o [RIIL - (30000 B B Ol R A R S i Y S5
& | FHERBR A KE B DA B R 2 S8 B E I EEREEOR. (5K

FRZEN s AR BRAGETEMNZ LS AERELATEAZSB A
ARG Ak A S B AR RAMAR TR0 24T A h R B AR SR
P AMRAEX L HM AR ABINERAZ L 5H (ARBLETRA
PRARPEZIRH ) s AT B2 S A - RAY - (> WP 150 B
148 -
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BUGE S B] 2 TRIPS-plus B3R ) 2 75 it 5 PR 1l 4
AR — T R R 2 PRI » S (o 8 O o 2 o e il %Llj(fllaaﬁ?ﬂﬁ
I ANE T FRER 2 AR R (RIS = 2 EARETE) o ' 224
#i B AE TRIPS-plus & KRG T A ARERTT 2 52 4 bt 7 22 FA e i
RS - S BRI R R B2 s IURES Rk
s G R AR I SR A 1R A2 PSR S R BRI A MR 2 (R - (B
IR ¢ 8 B 3 E 182575 (moral obligations ) i 3 B (R ER A KE >
HIEZ B AT DAsechies 5 st 3o st gl 1 A b L FR 1] B R ER ARE 2 #H
R EE o B B A EE REOR S

B = : BR KA S A 5% AR AR B2 R #HAR

S R I AERE RSO RR T S ol PR AR - 1K
ICESCR ZRURE » IR AT K% < 23 T
HIEEM (R e it 2855 )

S E;:::i>> 45T R

R R 1 0 R 2 T e A AR R 5 S L ME R
R TRIPS ZH7E » B A YERANE 2 2R 38 5 138
PHEIEEM (BFELEMEE)

RERACH : (FHEIH -

1%@%1#.%%%%&%)\%&?%2% 5 » (2) TRIPS 17 7€ it
TR R R S R R A R 2 SRS BB A+ o A 5 A
A BRLE AL a,ﬁ@%%ﬁ%ﬁw » PEFRE I & B BE R TRIPS fik

199 i — % » R ICESCR % 16 5 Z A% » BEAHAE R F B EAM Rt
B AR3RAT T 485 E (periodic reporting system ) Bp& B Bl JE4R & Ml 74  i8
#7 ICESCR A7 AR 3B A| 77 0 T 4R BUEG 4 3640 BT BT 69 3 09402« mAME SR
B #® (Commission on Human Rights) 1/ ¢ B B A742 h3p 4 Kad F A0
ik BAEBAME - Bt ERBAMEIEHT - &1 LA F 37
RAEFBEBL RGBS Z B A RAR R E S B AR RA
2R o
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FHECUERGE AT - el BB/R SR L B < S iETE -
Mtz R R ViE. (Panel, FAA#ESe HLER G (B2€ 2 SSKHERL) [
WTO DSB fiHi#+; » 414 DSB $RMELH S 1 A H s 7 - 2
IR - FHECHM B RE 75 i e H B R AR 3855 < A » (222
wZ 2SN (REREREEE A ) AT B2 #5  TRIPS i
T BT B R B S ORI ity R S U R R 15 P B R P s
WS L8 AT FARER /it AZZ RS2 BIRIEA RS (SR = 2 FE ARG
BH) Sl {55 PR 428 v [ S 5t R R T MR ) A R 1 L Rt
RARE 2SS T) - HERAREE - BROIM S - e d BB R RN
LR RERTREZ BT » UK TRIPS 177 72 #HRA 171K #R L
ST R ek PR 285 (AN RIS 1k 2 B9t ) - (CEE%HE
Ft 5 EE T i ) 3% 18 {50 75 A T+ S (L A P R A R e 0 B
(JRENIR RN | FE S hisi & 2 5%k ) » AN Re s LAGE R A RE CR s
VERIE AL ZME—FH -

Ifi TRIPS 135 € BISF R AE 2 220 (GF RSB — A BHEIFS
GE RS I E A B BRI B MR B 2 At am ) R — 2D B LA
AL ZR FEH5 2 ANEIE - LR AT FRERITE RICE B2 Z R 5 &
TRIPS 1555 L 2212 17+ 5 RE 15 108 80 5 (1 6 B e i e A o2
HBAET - AESHEES DUEEM (arbitrarily) LIEJFARREL
TEPESARIESR (AL ZH PRI S5 ot 0 R P R DL (ke ot S T B
J8) PEBRGUIE 2 568 FH A 5 PR G R M < B - {H5E
oS ORRRE 2 MR (SENL R AR ) BRI ZHER] (BEREARE)
[l Z RERIN IR S ¥R E - IR EER < HHETT ) L3750
il o

200 fx4% DSU % 21(3) M aT XA E » A F M ARF P A EAFERYE HERHZ
MFB A 4n DSB HL 34T 558 A ok R IR R B ORZ FHE 0 B BGR
Bl R 4F RAE B AT R » BI4ZF B T &4 DSU % 2202) iR B2 R % » &
DSB#METHBHH TEARI RERERBITHUMBETIAEF - £
5 AT4932 1520 B 821-863 o



EHR R M2 FA PR BB A B AR A ML 2 702 663
() PR M 2 2 1R 1k B BONENE

{28 0 (B o B — W W R T S R R AR 2 25755 TS 2
WS PR AME 2 20 AR MR BRI 5 1S 2 IRVET R A RE 2t
FOPSMIRESE R R — WS 1 P SR B 0 o ) B R > (S
il 3R Mz S DB AR - AT REAR Al HAE R B ACRER LA
b AN (R R B A0 2 B » 1R T 1 G5 ot 5 22 A s M B R B
NHETT RICR B < HERI i T 2257 - TS0 PIE S HEE 2 T
f4BH{% (reasonable trade-off) FEAFRP|Z %R o

BB 2B LI IE Minister of Health v. Treatment
Action Campaign 2 PIRAEBHIF I LAEER o TR ZEWIF > mE Ik
BIEEBCR R SR I C LUE(E L E Nevirapine (/7 155 P55 H
JEGe 2 BN ) FANIERET » A AR BRI R R K
PERBRENREE 2 Pz 4 - (R AR E — RER
IKI38 2 IR S E R SR AN RE P LA 5% 3 T R 125 B o A b R PR
BB AT B ] S BEY) 2 R o 20 (ELARE 5 — (e e R i 52
ARG » G5 SER ) LA RE W £ B B 2 (RS 1L Nevirapine 3 #
(i R AGE B IR AR - HIR A RIS BRI B s FH 2% 44 (i
BHEIEEM » AR AR E BB ARE AR AT R PR 2 88 5ea
FERI] o 25 AR A {28 68 o R 2 U s R B 2 o 3 Y R 28 2
st o HIMFARE R LB BI SR RE A CHRICE & 2 NIE s T
PRIt > AF AR o2 5o 8] P e et S % vt it FH o2 R > H]
ANam S A B M ERPCRR S M RREZ O ZBERAE (A4
i) BSOS REEAR ZFEFERE AR » B G R e R
MNHEZIZE -

P 35 T 8 o R B A s B 2 = > — DL
W v A L BB AT A B SR AT B L IR E M - 3 AGK S Bk

201 Minister of Health and Others v. Treatment Action Campaign and Others 2002 (10)
BCLR 1033 (CC) at para. 122 (S. Aft.).
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B o {523 » CESCR General Comment No. 14 Zf 43 ER{EHE »
B A% 0785 (core obligations) » {84 ¥T UM F R A %5 5y
(essential drugs) 2 HEFIF i (PR & PRFE 202 i BE A 48 [ JE LA
AR B2 2V (efficacy and safety) ~ FH%I A A%% % (relative
cost-effectiveness ) ~ fii'E (adequate quality ) ~ 2\ FAE A AHERTE (40
T ASEREE ~ IR AR ~ SERLZ 3 M B A ) 55 5 PR AR UE o 20
WSz BEARGESERTE THEW R BB el R T 2 8¢
%71 (those that satisfy the priority health care needs of the popula-
tion) 3 ™ [l WHO Fff 5| 2 J A S5 1) 15 B ( FEAG 2 i M i S50
FARER 2 P BT A E R SR e - Sl R B R A RS AR A
L5y 2 WEFI| A 1B eI 2 245 - °* {H CESCR General Comment
No. 14 #15> RFUE B A SE S RER 2 B - BEORNG R SORATZE 5
RERR A REIE 2 8%AT b o MR- 2003 FERER - — MR BIEAER
oy e B FEAREE G AT TR R IR RE s AR e T d
R ZEFEME s HAEEERARE AT R - BIICEE -~ H
IS EBEZEEN (A1 WHO FEAEE 51 BFR 91| 2 e EE ~ $EfEE
figg ENEE ~ R R JEEE o ~ YRR LR I R R EE i ~ BB R
) QUEANE AT s < BEIEI A 5 L {50 B B SR R R AR 2
OB AT A o LI » [BISR ORe BEG A B A48 b 2 2655 i
ORPr 8% o B 2R FE E 2 R nT e B & 28 5 RBIRAE SR

(55 B E I i B PR AR 2 2885 » IR SR AT o) L AR G

202 ﬁ,’]‘;}% 3% 44 o

203 7 —A2 B > AARESET EE LS (single compound) > Bl & & # A7l
(fixed dose combination products) /8 & % 2K #& (e JE& ~ M 4542 ~ AIDS) 45
137 B A A2 5 o WHO, The Selection of Essential Medicines, WHO Policy Per-
spectives on Medicine No. 4, WHO Doc. WHO/EDM/2000.4, ¢http://whqlibdoc.
who.int/hq/2002/WHO_EDM_2002.2.pdf) (visited 15 October 2009).

204 Shalev, supra note 21, at 93, 99.

205 ppAWHO X AARE S FEME AL ZEME > SRAMN T HZEZMEA AR
B HE 2R F R R WHO 242 840 98 K ik » H L3 S0 B 7h A 3
2003 FRFAMREZBAREERERLOEBELERTALK -
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ESRESERH > IEE (L RO 2R - HATREAFTR %
R B P ORI G 2 5 4 i 2 ELDIRBRR

() B PR b il e AR 225 2 FE I8

KL » SR ORRE &% i FHRER (PR ANE ) 5 E IER
{EH S a2 EHE - ARG & E N2 % bR IE B RE 8 AL
W R HIE 2 o SEAE MR EE — Dy BB IEE
BWTEE R 2 2@t > HEREERGIINER 2 mE (AR
ZEE A BRIG IR Z BRI ) - 200 0l BOR B 5 14 BB S
ZHREEE M (burden of proof) NIRRT AGE R Az (]
FEACE 4 ) B AR PR 2 5 5o n FRERIE » BAEE B &
ZBRR o Bl TRk AT RS R A RE A g0 2 FHRRES 3 « 201
HEP _ZOOOFEFHEFR 2 NH# B e (Human Development
Report) HR{Sifis It & ~ FF ~ SUIERER (QUIEREERARE) TIE
—HRRR i - HPERE NN REG 2
i 2 BB R g5 i — U R LT B A 2 B S ~ 3 ~ i - 27
MAEFAFE Government of the Republic of South Afiica v. Grootboom
LFEW S FRERUN BRI K EEE 2 E R R R B R R E
TR LA BN R Z RERT] 5 TR BIEZ RER Bt Ja8 (8 A\ RERS R
5 EHINGG - (BANBEPT SR B R Rt - (e SFEIRA

206 fa R G3R 0 AR g4 RH AT R R RAMEZ N @ E T B R LA F
o mATAE N R e R B KB B R R RIE R AL G 9 T B
BRI s FHRTE : BRTFAY GLLARSN (Tl A EZ 2 A
FIBT M8 B E AL G HE R A A » RBMMRBEZZRAKER
BEAE P BT 0 R A ERL L AR A SRR £ BT ) o A2 R LR AR X S E
WA A AL KR —F X3 MR T A A R
B ME . ARBRAMIBARMET TR B LA ZLRIEL o RA4¥ 7
X% > AT483 15+ & 154-155 o Elhauge, supra note 54, at 1449-1450.

207 UNDP, Human Development Report 2000 (New York: UNDP, 2000), p. 93. UNDP,
2007/2008 Human Development Report, {http://hdr.undp.org/en/media/HDR_
20072008 EN_Complete.pdf) (visited 10 Aprial 2009).
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RLUBERARBEB L EL (ustfy) HAEREHREZEN .2
R o 208 TS £ B SR AR 2 AR RRE > W AR B R R
JiA 1% o (R R ME R 2 {5 F » 2%° 411 CESCR General Comment No.
14 > Bt 2l e 5l e 2 (R BREE R 75 (maternal/reproductive
health services and infant/child health services) /& AKEH.2
KLURER] o FAJE Minister of Health v. New Clicks South Afiica (Pty)
Ltd. ZEHPPIRFEERE L8R, - ARFREGER - JRA G
Pz S S R DAOR B B B i P 2 RERT] > G FE D& AT 2
SR T B P B SR AN e 2 2055 5 20 IR - 3% Soobra-
money v. Minister of Health ¥l Minister of Health v. Treatment Action
Campaign &/ F5R > FRRBERAME 2 B B4 Al REd A2 H A 4
SR A G 8 B IR > B SR A 4 Wt Vo R R R 2
A » T [ 2R AR B AR 7 28 2 8 slRA AR e A AN & BRI R
A N SE S FRER] © 21 S 2 o BIGEAR BRI R 2 B 5
FIRERI » (EZH BB ARERE R T B Rt < BREE E AT - ik
N[ B it ReR R £ — S (2 OR8] SR G HAAE m 53 A R < R 9 4
HGE & L RS TBEE i (progressively) i & HEF] » IR
JEBAII LIS 38 (utilitarianism ) T #S I 4 o2 MR 1 1 45
o B 2k A 7 M B o Y RE R 2 1818 o B FRVE Rt e s
H{T (collective responsibility) 2 —& » {5 2 £k AN [F) 46 5,
EIRERRE 08 WA B E 2 A B SR R RS F e
Fi € B HER R S R B /P& (fair opportunity ) » A (E

208 Government of the Republic of South Africa and Others v. Grootboom and Others
2000 (11) BCLR 1169 (CC) at para. 14-15, 70 (S. Aft.).

209 % oM~ U ATHHI 150 A 148 ¢

210 Minister of Health & Professor D. Mcintyre No v. New Clicks South Africa (Pty)
Ltd & Others 2006 (2) SA 311 (CC) at para. 660 (S. Afr).

211 Lisa Forman, “Justice and Justiciability: Advancing Solidarity and Justice Through
South Africans’ Right to Health Jurisprudence,” in 27 Medicine and Law (2008),
pp. 661, 679.
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B E AR o HEZAZED (immediately ) HERR S BT EE 5,
AT FHRERI Z BRI » St [l {8 3 HC A S B oy i il 2 PR A

10465 FH A LR R OR B 4 s MR 2 2885 (e R A MR &
B 2 B T P RE R S B8 R B A e M A A 2Ry > R RS2
FERREE N REAE i 5 2 (E B 28 IR Z ME B AR (trade-off) 245
EE o EHUMATHREA LB R R P 4% i MR 2 28055 » S O
A B o B B B i 2 28 - AR SR — — — (BT E 3
Bt Z il o

b= - ERAERESMLES] (The Right to

Health Impact Assessment)
— R A EFR E1EHI2 IhEE

A T BRI B i R R UF 7 R L (R R A\ ME T 22 Z G REAR A 1Y » K
ANASHH ST AT T2 akhd & WA AN [ B DU i 22 2 i o HIAS[A 8l
#i [ Z DA (50 7 ZE TR > W, — =T o E — B
W o 22 (H R TR BAR AR 1 o AUl FIR A B BE AR
VR TARAZERS ) DIE AR E U 5tk e 2 (B E A
ko WA EEAMEREY) . HEOREIFE AR Ig i it — R EEE
(EFAR I DA B R PR o B 2 A A REBOR 0 3 - AN O
LS8 S R A MR R A0 B 20 R > A S R
BRAKE (BEERAKE) dREA]pER Mt S — B A ZBOR TR
— R A\ MERS R #4H (the right to health impact assessment )

212 4o Ernst-Ulrich Petersmann 12 £ 7k Bl B¢ % 5 82 A JEAF B S AHE 32 8640 AR
G BB E 58 APTRIREZA S - KB BHRAEREEAM
#13k4 E & o Petersmann, supra note 148, at 605, 627.

213 Lang, supra note 132, at 335, 376-377.
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— Db A I S 5 R B MBSO Pl A 2 2 o 2
T LA RR A RE(E 5 BOR T 5L BB S R R P i 2 5
g o JERTEAE LI ZBE
1) E 5% FEH AR B 2 35 - R B R B R BOR 32 2
P17 58 5 R 2R h /e W B — (R (R R 2 MR ;2 Sl ] 3t — 25 )
FH B R\ RE SR R B - 10 B S P RS oz R s 2 o 2 A A
F’f&’fﬁéﬁ%ﬂ » 3l % R B R [R] HL % T 2 [ PR S R 2R 1 2
o 210 ik 2 e R A NE LA T $R (I 2 BOR T 5 R ARk g
Hﬁ%%ﬁﬁﬁ FRIBR AR R T 2 2 2 B 7 ME R T e 1 o Mt
R~ NIERESE o 55 2 FEHREEIEE R E H
RS PR R AKE » 155 P4 T 85 i FH B AR AT At At e (B
(AR g ) W2 HEFP S > 27 i AR S 2 (R 5 i
5 R R L T 2T LB R A 2 R o
(2) HR o \RERS BT B I P 2 (it 2 2 AR YE » 9 BhA R
B PR A B R R 2 RE ) AN A > PR LA R TR R B - LA
JEfEEENE (moral legitimacy ) ~ (R AME Z A E 15 (the
force of legal obligation) {Ef T B » $HPIEBEE LS

24 PERAMES %% BN E (Office of the United Nations High Commis-
sioner for Human Rights, OHCHR ) 77 £ fR 4% B — A& 7] B & A 47 82 T 7 2 342 |
(a process of weighing and balancing a series of factors) » YAFA Bl E 5 ik HL
RTFRA B AH TR A R R 2 WEAAAMRA
JE VA SEAE WTO HLEL — A ) S 2R B 38 1 o J2 3046 1% 48 IR 2 44 56 - OHCHR,
Human Rights and World Trade Agreements: Using General Exception Clauses to
Protect Human Rights, 14, HR/PUB/05/5 (2005), ¢http://www.ohchr.org/Docu-
ments/Publications/WTOen.pdf) (visited 4 November 2010).

215 Lang, supra note 132, at 335, 396. Laurence R. Helfer, “Mediating Interactions in

W

an Expanding International Intellectual Property Regime,” in 36(1) Case Western
Reserve Journal of International Law (2004), pp. 123, 184. Laurence R. Helfer,
“Regime Shifting: The TRIPs Agreement and New Dynamics of International
Intellectual Property Lawmaking,” in 29(1) Yale Journal of International Law
(2004), pp. 1, 58.

216 Lang, supra note 132, at 335, 377

217 Alston, supra note 185, at 3.
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Hid ) 2 BB R AR ) » SR HC 42 57 PR g 45 ot 3 FH RE R 2
TRIPS-plus HHIP'™ (25 HSCHE——81.Z305 ) ©
(3) % » #f TRIPS {3 € K222 2 oMok 2 S FR ik 2
BmPERY (BERICREH— f2 5 5m) o ol #E B R AR
B R S 2 e B 28 0 I Bh A az W oMk 2 e
DI MHBABCR 2 B i 5 [RIRE thge & 2 H & FR iR Ak 18 i 2
g A L ff R FT 2 B R R S 5 B 39 18 o {91401 » TRIPS 15
RE 5 31(b) IRHA TR AE L B ZREE S fE 8 » {87] L CESCR General
Comment No. 14 5 43 & S 55 44 BRFTIRIRSIE B (list-of-ser-
vices approach) HRAR I » [ 5% i 18 S0 i 12 7 A8 Rl R\ R 2 1%
DEF (WS NFERIGERE - QEBRn R LA goa
FIRE ~ YRR REERE) - (FERRE 2 251
MLl E 2B AR EER Y —E ] T Ha] B
(enforceable and monitorable ) F*{# FRE A H &2 R EF (. 4 HE DL 7R
(evaluate ) [SRIF5 &% i B 2R BA AE RETHI L 1 P A 2 BOR BT Bl e
ZIRGIR G EAEE M o 20 HLIK BB 2 A i (RIS )

218 Id. at 395.

219 14

220 Caroline Dommen 78 £ fk 2 BIFRH MR 4L (&4& TRIPS) # 2 LE7 > &
WEER B BRAREAATE L AR EA (AL L H%RHF) A
MARIEZ F % 5 5B > Ernst-Ulrich Petersmann B 5545 F 5 $2 AHE B REHL 4 »
THBAEEREIMASZIEMN » BILBEAMAZ LR (ZEEA 0T HAEF -
1B TRR AR FALGAME ) » AHRBE X F izt WTO Hfe (DR iR1E
YRR A A Z A IMEH) o BER P HPTE XM AAME S $LZ M 91K AT
FRZ TBEAMRY EFEEH ) LR 2HBERY HARTARKRE
Z FA > #H =% o Dommen, supra note 137, at 199, 201. Ernst-Ulrich Peters-
man, “Human Rights and International Trade Law: Defining and Connecting the
Two Fields,” in Frederick M. Abbott, Christine Breining-Kaufmann and Thomas
Cottier (eds.), Human Rights and International Trade: Foundations and Concep-
tual Issues (Ann Arbor: University of Michigan Press, 2006), pp. 69-70. Ernst-
Ulrich Petersman, “Human Rights, International Economic Law and ‘Constitutional
Justice’,” in 19(4) European Journal of International Law (2008), pp. 769, 782.
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BLGEER AKE (BIBRAME) ZamiEEA bR B B BRI L ) — B
ZTHIRE - SE ARESLET (BERR ANER BT PR (e e
AIER—IHE A TFB > LURECR TRIPS 195 K MH R 2 $ Al »
BEAELMEHELNTF ~ P 2R R AR e BHEE - it —
DN IR BIER A SRR o

TEEPSHRE L > BERR AR B AT E n] R I B 2 BB
ERHRS b 2 & ABIPTRRE 2 ARSI R 5 - DUk i g an B i
FEE BB E ER K 2 R 28 - 1 33 FER B % B N B8 A2 B 2 R TR

2l femiz g AR ALET ERAELSBAEREAMSY FFHEAZE > BB
WTO 3, TRIPS ¥ EIIRH 5 A X THRAF - MEAEABRKRE Hkp A E
W BREAWTO § BB B ELREZIAMBBRAT HH% > dREHA
EBE B ER IS At B2 A dw D5 (free trade or liberal trade ) %28 41 5
7r B A %% (4o Judith Hippler Bello ~ David Palmeter) 325 B9 5 %8 A
JEEE L B A KRB A A (self-contained regime) » LB RBEF R T L
B BEBMAMEZGE - e RZHIBZ B R FHH| (4 Holger Hestermeyer ~
Joost Pauwelyn ) » B E 5 k88 A AR A RJE A ShA — AR BB X B8 RAR
RoREMA (WABAME) 22T WTO AT & ABHEH 5H A
AL TREAZZEADEMAE s CARIMARRSF > NALARAZ
F5E o Wb o e B M R 24 (fragments of norms) )22 & & f# &
A (SLIE R TATARR A ) » AR TG ABRA ZBIRAMHR A
A RAFBEAME D EREAZ R R E S B A BRI AN Z
HE R T LR BIRAMEEZ L (soft laws) M4 » (b BB AME
RIRIL) AR AR SR KA R F3k » B ABE HEARTIRE
AR A — AR ZABIR + RN T 1 —F 5 o (T4 TR AR
B 5 ik o Bl AME 2R #1802 48 % o Judith Hippler Bello, “The WTO Dis-
pute Settlement Understanding: Less Is Morre,” in 90(3) American Journal of
International Law (1996), pp. 416-417. David Palmeter and Petros C. Mavroidis,
“The WTO Legal System: Sources of Law,” in 92(3) American Journal of Interna-
tional Law (1998), pp. 398, 413. Holger Hestermeyer, Human Rights and the
WTO: The Case of Patents and Access to Medicines (New York: Oxford University
Press, 2008), pp. 210-212. Joost Pauwelyn, Conflict of Norms in Public Interna-
tional Law: How WTO Law Relates to Other Rules of International Law (New

o

York: Cambridge University Press, 2003), pp. 35-40. Harrison, supra note 135, at
182-185. Carlos Manuel Vazquez, “Trade Sanctions and Human Rights — Past,
Present, and Future,” in 6(4) Journal of International Economic Law (2003), pp.
797, 830.
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RERZ BTG BRI » AN ] DULE P B B S B B B e A RE R
I AT LS RE (B AR 2 R R 1 B S 1 - 2% DU o A 2
(relativism) & ]\%Wﬁﬁﬂﬁ%ﬂm B 0% £ 2% (universalism) 2 EE
ARVENE GG - 2 E 2 0 (1) S BIBUFAE GG TRIPS HIEIERT
28] 1) 4 i gﬁﬁl“*é(ffﬁj@ﬁi%lfmﬁ%n—f FTA IFf » 3R
xﬂkFﬁM&Z%ﬁL ( AR ERE » individual national assessment)

2) (BB E A AT RE K] 25 [ 5 (il R A oz 328 R B B e A AN [ T
ﬁﬁﬁ%;ﬁ\ CRRIRTE) » {0 0 2 SRV N EES B AR TR AU S B A
AL A R A RERZ OME i (common core/moral minimum
WMAESEE) AR I (overlapping consensus) » *° i,
Hop {5 A ] 8 H R PR AR, (international assessment ) < $1ELIEST (#
AR Z A EEE B (EEE) -

— - EFERAERET OGS

DRI\ 2 TR B 0 B AR R ~ S R I i LR P
FIT 38 SR 2 B 8 g o e L T AR i A A LA/ BRI
(human rights burdens) [H.ZZF R0 - HARE RS BEFF 15 B E
BN SR A AN (R R PR e it 2 MR A - MRS THEE

222 pauwelyn, supra note 221, at 227.

223 B AMEZ P A R A 0 AMEAEIS ALK XA R R K - MR E - T RAR
BREMMTRZIIICEZZ ZALABRYE > REFEBEHAAMZINZEL Z
RT3 o Jack Donnelly (%) > it % (3F) » #4832 144> A 120-124 -

224 B E AR AL 0 AMEAN NEAFE L 2 RA THA LB L
o HAAEFEZ AT S FEAEDERZ LR EE (W ARER) F -
Jack Donnelly (%) iz %% (3)> A493 144> E 125-126 °

225 ¥ 7 % & (agreement theories) A& BP 4 R R XALRIRAT » B EH
KEREZ LR EME : Mo A 2R EAEE L SR A REAHHERE
o BEAMITILZ £ LT R &8 2 B AMN A% o Charles R. Beitz,
The Idea of Human Rights (New York: Oxford University Press, 2009), p. 75.
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Z 785 (hard evidence) » {5 LU T PU{RAEEE » 220 $2 (k& & LA

SRR 3mBh > LATRRE B R AR BB S o BT 2R U v RE RN AR P i o 2

BORBHRNE > SRR ZPRFTE G B EEME (Z2EEY)

(1)t R4 B B AE HEEOR B IR AME 2 5o 2 (RIEEER ARE &

#& > burdens on the right to health) : [805% 78 7RG %4 5L B 2 B
FEMEE R S IR IR R AR > Rl e sz EMRIL 2 R A HEN
BRI o

(2) Vs 4 S R 2R A REBOR Z BOR HIY). (policy goals) @ BRIZR 0
JHATE S o R B I EREBUR Z BRI BT » REZBUR 2 56

Bk

{

)

I

=

Sy

/

FTEIN. 2 HEY

(3) fhiy &2 4% i BT AR I AE REOR 2 BCR + B R MR G 2% 48
PEREBCROE A B ] il H 12 s/ R TP (the least restric-
tive alternative ) ©

AT 52 BRIz A A B 4 Y SRR T T R BRI S8 5K 2 BUR
HEuMH > BE&BH P zkilf% (abalanced trade-off relation-
ship) = B S 78 7P it S5 it B 22k U M P R 2R 2t B RR e
(social order, ELEEFSIE B (L g FlliR ZE3K ) B2 RRIZ (R A
WM > R BAEE < HEHEMG > DS EEBIRE SRR
IEEE o FEARSC SR > BURE B2 3% IRF 12 51 (£ i i 54
a3 FHAE RIS i P BE A A 2 AN R R F5 SR LA A % & (BNBISR
EHFGWEEH <2 M RE R IAE R 2

il
el
=

—
e~
=

226 Lawrence Gostin & Jonathan Mann % 32 i #8 4 2 AHE % 3745 44 R VA3 46 B
FLAEEREX R REAMEZHE 2R ZRANZRERRS AR B
T EE R AR RBEHR (A lad ~ G HAEF) 00 BkE R
GEERNUAEERT BH A RAMIHE - 2 G BE
JE Gostin $2 Mann XA » 3k 2 A2 BEAME LR M A AT R B
AR Bk TRBEARYEFERA ) EASITES T EMEHAREA
HE R M 1R Z R T B o Lawrence Gostin and Jonathan Mann, “Toward the Devel-
opment of a Human Rights Impact Assessment for the Formulation and Evaluation
of Public Health Policies,” in Jonathan Mann et al. (eds.), Health and Human
Rights: A Reader (New York: Routledge, 1999), pp. 54-71.
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Bl RAMER AR S B PR A B R A

B | RSN R A R EORE R AREZ 528 (the burden on the

DB 2 | G SRR AR EORZ H Y

SEE3 | RS R A M EOR 2 R

DBE A | R SZ BRI 2 PR B B A I A RE ORI B R L BUR H

BIo A FEL AN 2 B ¢ (2 R B R A P 2
[ IN (YN

(YN =7 SRR o

v v

right to health )

L :

- DAt Z BOR A
o HFREL T BRIH 5@ B B R

L .

L

MM e EA 2 Bi{% (a balanced trade-off relationship )

BRI - (FEER

(5)

> 2% [ OB L — = BiH BRI SR O R 45 500 P RER 2855
2% U 25t ) c B 5 2 0 2B RRSI2 8 5l A RER 6
R KPRE (R ®E (minimum standard of health) &R
TERH - M RBBIRIER REWEE B < m Ry > HIBIZR{EH
g B ERECRE I HAE (35 2088 » Hakik
R/ DRE T (FE=D8) Bl o SR 2R .2 485050
IR 1 i R o (R R FR AT YE 2 OR P 2% U AR > T A B R
ABRBLANEB 2 Z @y > AIBIR R 32 48 m i 2
7 W SR R AT a2 D B — BB B — 7 BORGL > i HEE A 2R
il o2 B% it 3 FH R R B % oty B ER B R P 28 SR 2 ST LA T
BAEE M2 P EEERR CPENY) -

SR B A FEREBOROD B R BRI A S AT 5 5E
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RF o HITRRAIMIE A B R A RE 2 B8 0 R B AEREBOR » IS E A
EEYE (unjustified) o

() i A 8 oy R R B P ME ORI AR 2 55%8  (Burdens on the
Right to Health )

el asa i Rz SE AL A 2 EEHEBOR - SR ARERmE R
Z B BRI T GERBEREZ R AT RIGE K Z RS Fll 4w 5 DRI >
AL R B EMEBOR A R ARE (U & o FRER]) wTRE
FEAE ZTE(EIRTE (potential infringements ) » Sl FF( WL A\ HE(=
TR ATREFEAERY » ¥ R A REE E A S B E T E R BOR R
HEE P MR ER AR B G 2 E O R E R
4 o R R E W BURUR 75 8 SRR R REN S R RE S B IS » 3F %
(B vk S PR B SR E RS mT 5 | R B AN R Bl R A RE S I Z R
L (22 FATCR Al —— B B RE s 2 &t B R —Frd1l iz
BRERAKREAG) + o 4% i B 22 B R BOR R RE PR Pt B T B
FESCI B B PN B R i 1 H o Bl R BRI - (B O
BUOR A AT RE SRR A RES RO L AREEIE ZBOR © LR ZFr
LAZIFEE RS B4 I8 PR BV Pl A o2 A RETS B R B o
L EREEOR 2 2 F PR R R RE 2 KR 4E > R R IE LSRR
PR ELRARE < JE s #8Bs (historical knowledge) » J /& LAFERHEZ A
RES BARFF St (EFFTER 2 AREP - 8 LIS & 2
A SRR LR AHRRIBOR - >

227 Id. at 61.

228 R 45] 3 > John Rawls & iE & 3 P #: K # 8 75 JR 47 4% (original position )
Z A SRR S ZIRA T > R TR il g XA F 8 (an adequate
list of rights and liberties) 3t JF & #& £2 B 5 12 2L o5 32 B RV B R AME % R Lt
P Bk 3 b B % 485 (historical knowledge) Z RMAATRBEZAMBHT » £
RV A & Z A#E5] h /55 E & & (sense of justice) ZAMEFE o
John Rawls, Political Liberalism (Cambridge: Harvard University Press, 1993),
pp. 292-293.
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TS S E PRI ARE Z I AN EARE » XA BRI RS
NBE S RE SR (ILMINS 2 A2 s (HAEAD R » S2MINg 2 e
RSt —FeanRs - FEMEFE L AME ZIRLE iR A HERZS AT RE
T ENEE B EREBOR 22 E IR B AR S
R — 2D 23 - #8152 » 35 T G H12%¢E J (reasonable
doubt ) & 2 £ HF 77 WEESCR P RERR I (BB A RE ST R s
AT Ri#E ) BRERAKE - HIE CASRADBRATE 2 (R A RE &
& o el T — BRSO T — D 2 o (R EE
5y AR Z PIBAE SCIE B I (R B ARERZ B 2 )37 15 (initial
assessment) * A EE S B A A AEREBOR PTG R R ARERE 2
MREMEEAL > QA ATl D B 2 PR -

(=) s S A B SR EE MR EOR Z BUR AR

fity S AL R B U FERE BOR W BOR H WA SRS | B 5 8T
% ¢ (1) Wi ZBORH AR » B (2) HARE T ERfE @ E Btk - B
o B FBERI n] REET (R RS RV AEBR ] 2 55 it B T
FEMERUOR < BUR E RS ] 5 BIBORHAR 2 3 » 1A B
TEPIBREI X T-THZ B IEHIY) - AfE Bttt & 2 50,2 B LIS IR
maZBOR FE R G BEA EE T » MHEFRBOR AR AT REEAE 2w R 8%
APV R < 2 e — 2 [RGE A A HEBOR R AR .2
FERLUZEIAFRZHP) » HARTEA AR E L L8
IR 5 BRI » ks BAE < BOR B - Rt DA 8 kiRt T
L BUR T B A E S 2 BB R P B R 2 BOR B « 2 {H/HER
W » BIFRE S ARV A HEPOR HAR 3R » MR 2232 27
P E K BTR] - ML ZHFRA E A R B L —ERE S

229 Lawrence Gostin and Jonathan M. Mann, “Towards the Development on a Human
Rights Impact Assessment for the Formulation and Evaluation of Public Health
Policies,” in 1(1) Health & Human Rights (1994), pp. 59, 61.

230 Rawls, supra note 228, at 292-293.
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Y s BRGISER - TR RGASR IR 2 (Re8 b > FH{E LU RS 58
VR MERI £k (claims) » {8 0] REE BT 2272 5 BARE Z B
REMWER ST 25— R EER 2 5% & - HERedk
PrEE4 GG FE NN PR 2B EREATE (free-rider) » Sl HY A4 &
AR FE 38 IR AT I 5 2 AR [l - >

HR > BIZRLHGEIHGE 2 EREECR PRI T »
TREHH ATHE (reasonably likely) #FHFTE M ZBOREE 5 i1
TR IR E T AT, 2 HRTER - 3P SE 5 2 A A R EOR
FEAMEZ 2 W ASREIR BRI BUR FT I R 2 Il R BUR SR Z fr]
FEF PR ARG R B YE - HE EREELBOR 2 & REE i i
CXEL D Rl

(=) it S EE LRI AEREBUR < BCR

B SR REFE I S IELE S B B A REBOR (R & P H T REE 2 H
THML.Z BOR EAR » HIB SR e — 20 32 R A EoAth AT E < X
T3 2T ELRE - DUBIE H Bt nT 7 2 08843 B 4 2 ALY 3 HoAth
BRI ER AMERSE R 2 1R B - (HE A IR e 4 0 B 2
W EEREBOR AL Z DhRe » RIS & BIHE (52 B A~ 1E i st BR Al B A
fiE > DRI R REPRHUGEE KR BRBOR B A HBR G R Nz FE (LLED
e/ R BRI A - B0/ MR ZE R A » the least restrictive alter-
native principle) °
TE R R ARE RS B B Hh R U BRI B R N2 B )

TEAE BB R =5 K R Rl R BR TEIIEOR AR » (HA AN ELBR 1
IR o BRI - H BRI E PR LE T E R} (data protection )

231 Robert Weissman, “Data Protection: Options for Implementation,” in Pedro Roffe,
Geoff Tansey and David Vivas-Eugui (eds.), Negotiating Health: Intellectual Prop-
erty and Access to Medicines (London: Earthscan Publications, 2005), p. 154.

232 Id. at 61-62.
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LASCRIET U385 SR 2 S 1™ (B TRIPS 17 5 55 39(3) 16
RS o HBOR B AEAE B —— R SRl R 2 BB
63K P A B8 i A RE 57 B BRI R Bt IRp SR (1 HL DL 758 » 2wl
FEFISERE LB K RN ~ BESC BB R\ B B g I
S8 0 2 SRR B e VA > B SRR LIS RE R T R B LA
A 2 B2 44 B o B BRI 88 o B AR ORI - (S mTEUS 8 4 i
ZANRFER © PO IR - B2 ERMREE ARG HEE M H
AGERGGZIBUR HAERRR A 3T 2 AR ZBOR T H n] kg « >7
(1) 22 (bans on misappropriation) @ AIZE 1k fth A LIFERREAS
AETEEA BN GRS EER) O 5d 240
& RIS ErfidFal (marketing approval ) » It /7% L&
AU SE TS RHR LT & TRIPS 105 7€ (AR B2 fRRE -
(2) B A& 474 (cost-sharing approach to registration data) : B[J 4= &
i T EE 4 SEREHER (automatic right) DU A SR HE A £ 850
ZEE R > H [R]IRE 7T SR B2 A7 S g A4 7 o 2 T 55
R G T SEARE N 2SRl A -

233 RR A R REIER  HR RS RAI B AL ES AR - A
B AN L RS B A G AR R AR P Sk TR ¢ AR S B R ) AR T AR
Mg FH > HEEB Lo Eme Th R BRKRMBERMBFEZE
Mo AEHECLREEAMBREN » ZMAEH BRI AL HTiH
AR RRAE ERZ AR > R LB EZFR -

234 Article 39 (3) of the TRIPS, “Members, when requiring, as a condition of approv-

&~

ing the marketing of pharmaceutical or of agricultural chemical products which
utilize new chemical entities, the submission of undisclosed test or other data, the
origination of which involves a considerable effort, shall protect such data against
unfair commercial use. In addition, Members shall protect such data against disclo-
sure, except where necessary to protect the public, or unless steps are taken to
ensure that the data are protected against unfair commercial use.”

235 Weissman, supra note 231, at 151, 160.

PO HRE - (RTEEEGEABF — ESRARAHIRL) > £k AR
—OOANHF > B 67-68 ¢

237 Weissman, supra note 231, at 151



0668, Bk i Bl SE B A= VI RHBUOR

(3) BFIEL /@ HE (provision of data exclusivity) : B[I¥5 ¥ & H R 45
B RCEE L R B L BN HE N\ — BRISF ] 2 A 3 508 o5 HE
{ELTR L m] e PR | 22 42, S i {66 P 2% 8 ot 58 R AR R I (R 2
B 5 > (T T BRI T L HERI 2 R BBREK »

(4) FREEN AR 2 BRI EJBHE (public health variants of the data-
exclusivity approach) : R[S i e i% FL eS8 1 2 B R} S8 1
FRAUINLUE IE » 31t e 175 B Ak 5088 e ] 52 B ] < A & X Bl 3
FLE R 2 B19) - LU e SRR H Y -

HA b B=MBCRTE (BREBRERR) 3 nTE 2 TH ]
ZBREE > (BRI E R R A SRR T i S S T 55
BN SRR 2 e E A R P B R R TS R B 1 B R RR
il AR C iR E TEBOR H R L B2 RR T » QAT & B
/N T BRI I 5K 5 AHICHY » 38 —REBORTT T (RAS 7y A
7)) e [FIBR B > TRIPS-plus fieK - {H K ¥4 8855 5 & 2
BHLBEERL /N > L3 B P 48 5 2 5 B IR  » > U R E U]
ZBRT B o (BIEBE = BIEES - AIAHEREE 2 B 8 s 5%
T AL R B AT 2 S8 B RHRRE 2 AN RIBOR VT A 2 b
FEERE RS KRR R AR & i/ N2 T 5 RS2l R E R
RZASBET) (RATSCHRE— =f) » FRTERSIRE RS
REIRERVE R IR SE AL I S R Z BOR TR B » AR &AL R A
RERG BRI AL BOROEE 2 I rktidm © Boe e AN
BT BRI A TR I A A N SRR B 2 e B

238 4o WHO 1 TAME > £ A S BB AR LT A b E 5 (US-Colombia
FTA) &°Tm B4 T » FTHILEIZLET R EXHETI% I TH &
HERMEARGERTH LB AR > BEZHE 1328 ERMBEIEIR -
Jacqueline Ann Surin, Local Drug Makers May Lose Out under US FTA, The Edge
Daily, July 7, 2006, http://www.bilaterals.org/spip.php?article5279&lang=en)
(visited 25 November 2008).

239 Weissman, supra note 231, at 160
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S8 R B R DRI TE PR MR BOR F B B R E 1 - HREA L
FHHNE 2 IR ELRE » TV S5 38 rh B SR A DTSR e B R 2 1
(EYNEEE IR

L2 530777 A WTO Pl 2 6 » JRIE D R o DI
Bl & 551 % (the Thailand — Restrictions on Importation of and
Internal Taxes on Cigarettes case) Fuffll » S ik NH (5 E 3l LA
FEMUR NRTITFER S - 1FR WTO i LB (necessity )
Z PG EYE o« FEEZ 2B > R8BI DL GATT 25 XX(b) 6 T{R## A
FH--- {5 ] (necessary to protect human. . .health) ZHI9¢HE » &
A E B A C LRI 2 1 BRI 2 BOR © B2 | > Friifii
PR INEH B[R] S 2R B S LIE A AR S 2 BT 4 T > E B GATT AN
—BUZ SR BRI TF B LB K B & 2 A SR BOR AR ¢ > (HH R
AR FTERIT 2 I BOR (B E BRI ) » ZHIF & GATT
5 XX(b) ez T B e F » 718 BNZE A RE WIS A AT A7 H {th B
GATT —#.2 FE » 88 GATT B~ —Bi b 2 FE - hEEE
REIFTHGER 2 ASLBOR B o 2 15 2 » R ZFFEHER
HllE I A e TR R AEBUR B R i BRI BURE A RE
AL o 2 HIRRE 5 IR $ 2 BK (FFE GATT Bl B0E X
T2 AR 2 B AR fil > L (i i Bt 5% 5 i e 2L 0 A (] o2 A 5

240 The Panel stated, “[allowing] contracting parties to impose trade restrictive mea-
sures inconsistent with the General Agreement to pursue overriding public policy
goals to the extent that such inconsistencies were unavoidable.” Thailand — Restric-
tions on Importation of and Internal Taxes on Cigarettes, WT/DS10/R, para. 74
(Oct. 5, 1990).

241 The panel stated, “the import restrictions imposed by Thailand could be considered

—_

to be “necessary” in terms of Article XX (b) only if there were no alternative mea-
sure consistent with the General Agreement, or less inconsistent with it, which
Thailand could reasonably be expected to employ to achieve its health policy
objectives.” See id. at para. 75.

242 The panel stated, “Thailand’s actions could only be justified if they were the least
restrictive means of achieving the legitimate policy objective.” See id.
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P ) » 2% B BAST AT £ 5R 2 R RS B B 1 20 JR AL

PR FE R RS B B 1] < ey AR S BEER AR M IR R A 4

() 579 ik 52 PR 1] oz ot i A L oty 5 R A A M BRI a8 SR 2 BUR
HiuR - R & EGF M2 BHfR (A Balanced Trade-off
Relationship )

WS s B TEE < BUR B SRR 8 o S50 2R U AE REROR
HHEFRAMERFTIRER GO —) - BRI EXBOR CEE T (4
B8 ) Kb Bt (CBBE=) 9t » BIGKIRHEZEISZ PRI (R
BH A3 SR AU 8 e B 1 1 G R AN M B L K Hy 2 [T -
WTO Frififi/ Ml (Panel) fe FEFHERE (Appellate Body) 7R#R
HUELLZ HEMTRE S, - AN GEGR R MBI R TS e S 1 & GATT 58
XX ko T BRI » FERF LR85 | ARER 2 A% » LAFE
Sl 1 B AR PR 1) oz P R B S 2 R S 5 2 TR IR R 4 A
Z (European Communities — Measures Affecting Asbestos and
Asbestos-Containing Products) 1> [ AREEFEHEEE R G 2 BUR
FEPTHGER < HRYBUR HE » T ERIEMAE S 1 FIE F WTO
Ih e TR AE Z BT —— AR ZE LA R R
[EEA i =2 2 M (both vital and important in the highest

degree) o 24

23 WA (WTO Bse ® e b Mot MAXMR) BL e K%k
BEMEALERL > —OO0OWHF » B 58-64 o

244 w7482 0 B 77-81 °

245 The panel stated, “[the more vital or important the ends at issue,] the easier it [is]
to accept as ‘necessary’ measures designed to achieve those ends” Appellate Body
Report, European Communities — Measures Affecting Asbestos and Asbestos-Con-
taining Products, para. 172, WT/DS135/AB/R (April 5,2001).

46 fasaiEE AR LB AB R AR ETATRAB L ENZ Tk L AR
BAEXEPHHRIFTEBTERAMN  ERBEERET » FRMrIaRA
RN A BT LAREERMEA AR AR R T EERE L TRRNGH
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A5 B E B R 4 i 2 AR U A RSO < T REE A - BB
AT« ANGA % e AR BT B IR AR £ i I 5 HEIR > R TRIPS
fn e ZAHBHRLE S (A0{fK4E Doha ‘5 545 S(c )F’“ﬁ'%;ﬁfﬁﬂ%@%l%
TEULZAFAE » B35 TRIPS 17 5€ 5 8 e R AE Tt L 2 ) »
PSS PT LAGEIAAE T80 PROB G SR T E RO A Eﬁﬁﬁﬂ
GEYIRE » P (RBe ZREPR SRAsHES RO BERR AR 2 A5 - Al
FiF] o R R 2 452 PR (S 0 0L 75 A R R AR L G |- 2 1T
s BUIRERA S R SRAE n] DU R AR PRl < PR > EHAIE R
B AR AR B 7% 30 5 T B SR s b BEOR o 2
i T SR ST ASE Y TR I R - ST AR DR R (R R AR
Wi BENE (BIEZEEYIPT s 8 < R RL ) - (A Hpr ik
P2 AR o B SR RE BRI - RIER TS BRATRZ I e
A ZEFEEBEER AR AR F - HI A 58 B 5 R 5 rh B )
Mzt 2 BE - [ErReA B o

BEDBE 2 BERERD » BTt 52 PR R e\ R B 4 0 X I 7
REBORATER 2 BORH R & B A IZT&%E’W » FERERTER

ZHERRAGE (SESLTIMER]) JEfrBIRIE A B WEE .2
S o BB o0 55 BVE B2 32 da il e {18 A (] Je 1 2L oy
B s AR AT ST T — = B0 BRI 5 CR B 4 it T P HE R 2 S i
Zoclk et - INANFSEA, (AN LB assn ) ¥R
fLFﬂE&$%’fAzZ%J§IT$HIEJ’ AT FH B HER) 2 AT B P i
DRI 58 22—+ Bl oy AN Rl ARE 2 A BB SR B
HhZNE - 352 > Ak ORI S5 PR 2 L - S0 B

fEAT A3t GATT — B X F & - R GATT HLE KR — B8y 2 F B (“[there
is] no alternative measure consistent with the [GATT], or less inconsistent with
it”)J ° Thailand — Restrictions on Importation of and Internal Taxes on Cigarettes,
para. 75. M. Gregg Bloche and Elizabeth R. Jungman, “Health Policy and the
World Trade Organization,” in Ichiro Kawachi and Sarah Wamala (eds), Globaliza-
tion and Health (New York: Oxford University Press, 2007), p. 255.
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MR BT B T S L B M A MEBOR 2 FAE R 2V (1)
Pty 7 %‘é%ﬁﬁﬁﬁf‘”ﬁ BIR(EE RBWEE B2 2w - H
B o) (% T A HA L P PR T 2 S B B R BOR FRZBOR E Y 2
AR H B N FE N e] ’1 PR IABOR H AR SR R
et B E 2 LLBIRRAGR 5 (2) (HA P f 8 2 25 i FHRER] £
%'?ﬁ%?%jﬂﬂ%fﬁ/z%ﬁ% R 2R B 7 8 BHEZ BOR (R Rl H AR
LB HEE R NG AZAEABCREAE REIEF @ st
&) ZEEMEEEESE FRER 2 PRRE -
{ELAT IR 2 i FHRE R Fe (R B B R A A B E B 2 =
e ME B R B AN E B 2 ke - (HEA T « BE 0 nli
UK [ELZ 71 o BIBGRIREH ~ SLIEH ~ RRERHURAN
TR R RE 2 TT 3 2 AT LABEFE (prioritize ) Z AR o
(1) e R W 3 Al 155 1 AL = (List-of-Services Approach) : CESCR
PR FRIERE AR SIS B2 720 (list-of-services ) 7 7E (A
FEZ NI (AN ) B FEIRRERE ~ SR mea IR ~ S A e
FIHE ~ (RN RIGERE) JIBBRE RO R EEL
T Z KR o 2% H R SR > MR S BT B 2 2 B850
FRVRE I G S s e 5 o (R R B RO B 2 B ~ B
b~ EET ~ WG R KBS E QM e 2 BE S o (BT iR R EE
At BH £ )38 458 58 L f FE IR ﬂﬁf%VFﬁ:&Fﬁ/\’fﬁZT%U{gf
IR A 75 1] 32 S R AR AR B OR (9| HE B R E o
2) B FHERIEFEX (Autonomy Approach) : Alastair Campbell |
M TE 1 (autonomy) ZHEE » FIREBIGIERE STl E 2 B
NHEIER RRES R Bh AN (CH 298\ ERE) BB HH The

247 WTO LB TRARFEMAZ AL » 35 %% WTO Secretariat, GATT/WTO Dis-
pute Settlement Practice Relating to Gatt Article XX, Para (b), (d) and (g), WT/
CTE/W/203, para. 43 (March 8§, 2002).

248 Paragraphs 43-44 of the CESCR General Comment No. 14.

249 Elhauge, supra note 54, at 1449, 1470.
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J1ZHERI] 5 20 [RIE S e M R R I AN T RETERR Z BB N &
WHEE TR > BEIREE R E Rt ~ O RRREEE
ik 38 B R E SR B N 2 R AKE - WiiR (32 5 A R A
{2 BE 5 o AR > [RIEELAERE 53 %8 (group classifications )
TEBPIETEE (MIFEEEA TH £ WEERAREARA
WEEE) » ARG H FE2AE ¢ BIHIE R R 2 (E A ET R
(il FR AR I A — € B IR 2 BB E R BRI S
J& i AH [R] 2 SR A (3 2H o = AH R R T 2 (e BRI > W e B
FIF A At a1t o

(3) B ER A\ FERR AL (Contents of the Right to Health Appro-
ach) : Brigit Toebes ~Fif#E HH A HH BRI R ARE SO FR AR FR
BEFRARE THRIEA ) (most essential ) . P 1 £ 1t 70 B R A
¥ TH0M% ] (core contents of the right to health) Bl 38R
%S 1 (scope contents of the right to health) ZfE#E o 251 H
FRNRE 2 1% 0N —— B R FE PrbE H B RS 2 BRI
FEPZ5*? (B CESCR General Comment No. 14 fiff5l| 2 B 5%
DFEB) FEP) —8& (A) [RERIRGE > AR RE
(EEREE) ~ FEELRR L TEP B ~ — M 5m 2
EA R~ RG> Dl (B) Bl R 2 B R SR TRk 1
(underlying preconditions for health) » 4138 & 22 4> 2 BRK ~ HE
KRR ~ sz By IRV T el E EH o T R R

250 Alastair Campbell, Medicine, Health and Justice: The Problem of Priorities (New

York: Longman, 1978), p. 48.

Toebes, supra note 14, at 275-276.

252 WHO, Global Strategy for Health for All by the Year 2000 (Geneva: WHO, 1989),
p. 31.

253 See e.g., Paragraph 43-45 of the CESCR General Comment No. 14. International
Conference on Primary Health Care, Declaration of Alma-Ata arts. 6-7 (1978).
WHO, supra note 252, at 31-38. WHO, Primary Health Care (Geneva: WHO,
1948), pp. 34-50.

25

—
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LB A ARSI PR ERIARE ~ FHBG ORI ~ AEAT R ERR
(ARG RS ~ ERERMAE - 364 - BRGNS - P ik

B A : #EAHZZ SRS (Core Contents) i
%M % (Scope Contents )

IR\ SR e BRI
vt (right to life) (right to physical integrity and privacy )
RE{RSE5IFE 125 (infant mortality ) BEEIRE 2 (BRI
W ER (life expectancy ) % BRI A2 F T (ot RSt £ 2 (R GE )
IREiE JE& 1E S G 2 {E T

TR A 2 2 Ml

BRXN%E (scope contents)
(#8575 |~ s3 F ~ soqb b)) 4% ) ((financial, geographic and cultural ) equality )
A3 (accessibility )
(R FERE 3 S (quality of health services)

{HEEHEEE (health care) FERE S5 (underlying preconditions for health )

- BEREHAEE (medical care) « HZIZAXFAIK (clean drinking water )

- TEPEBEEIEE (preventive health care) . U 2 JEFERE (adequate sanitation)

. Wk bEEEEE (primary health care) - B4 (environmental health )

- SREEHIEGE (child health care) « B34 (ocoupational health )

« FhEiFEE (family planning service ) - B ZHEW (adequate nutritious foods )

o EERT R BERERGE (pre- and postnatal health - Bl HAGEAHRE 2 A (health-related information )
services )

BOINZE (core contents)

IR (health care) LR R ELE (underlying preconditions for health )
- Tl SRR 2 EERIRGE (maternal and child care) o TR 7K RIEARZ SR HARIE (adequate supply
 ERHEYYR 2 FEPHEFE (immunization against the of safe water and basic sanitation )

major infectious diseases ) o sz 2 IR AR R (freedom from serious
- fREER Z 3 E R HEHREE (appropriate treatment of environmental health threats )

common diseases and injuries )
o FLARBES, (essential drugs)

Ei R ERIRGEAHRA 2 & (health-related information ) BEIEY
HH% 2 AL EE (relativism) T BRFK
SRR (ERERR)
TR A I T A
R AU I JE A~ LR - AR
(right to education and information) (right to housing, food and work)

S JESER 7 o (R B LA R R RE) 2 EE B %Y (overlapping elements) ©
BERIFRIE : Bright Toebes, The Right to Health as a Human Right in International Law
(Oxford: Hart Intersentia), p. 289.

254 Toebes, supra note 14, at 243, 245-246.
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RIS > A EHM LY ~ B84 SO ORI a B 2 459 ~
FEHEHYR 2 IE T ~ WHO FEABEYE H R 1 2 25 > JEMRR
S8R FRER Z 0D BIRIE B HE 8 5 H L BN IRRS 2 38
5 o ORI » PR CHE SRR (It — A B AR HE > AT BRI R
JE 1 JE R R AR 2 (B e R e s (HAMMETE RS 2 AHEZERE
[ 73 R M 2 B D BLBBR A > I AR fy & AN (Rl (R R 2
W7 EHIE A RE 1B R 2 08 > TR RERRBH H % i€ (i
R REB SEEFr 2 BRI AR ]
FRARAPIENSE N R RER IR E 2 771k P Es b Z BRI
WA S SR BRI N R AR PR L AR HE  (minimum standard of
health) — FIEEAHES] (basic capabilities) Z1T{# —— H Y
WA 85 IRRENE R BRI R A 25 T AV E B 2 ZE 5 a A RERIAY
W Rz o QIR o) (%A e B R R A B e E IR
REFI] o FRIERACRE ) MEM AR o i (PR 5 2 R B AT HE - SR £ 8 oy
T RER 2RO ? EEARE ) (RFE I A L/ H B HEA thne
— AR N\ A2 H AR T RS EE /7 (advanced capabilities ) 2
BEST? —— QUEEABCE o (E A A S L O S S 3 I B R il ol
ZHEARRES) s A ENRENS - R GREIRIEH A 2
HARRES) (SRR RARUE 2 e ) DAsg i oA ReEaRE ST > Befdl
N {HE R A S ZEHE 2 EE & (real opportunity) » »*°
Rt ERIER - HEEMNMERELBARKAE ZAEHE (brute

255 For example, Nussbaum proposed the list of basic capabilities by asking an Aristo-
telian question: What activities characteristically performed by human beings are
so central that they seem definitive of the life that is truly human? Two more pre-
cise questions are then formulated: (1) Which changes or transitions are compatible
with the continued existence of a being as a member of the human kind and which
are not? (2) What kinds of activity must be there if we are going to acknowledge
that a given life is human? Martha Craven Nussbaum, Sex and Social Justice (New
York: Oxford University Press, 1999), pp. 39-40, 44.

256 Sen, supra note 191, at 74.
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luck, QN5EHE ) » T EER 25 ) 2R - a5
ERAAGTBE L AT AERE (fair equality of opportunity )

ZAEHIRYE « BBEIME > 5 A 8 B I E A& H R 2
LARGES G 2 RAT o 3A7 b & fa TR A S 2 EABEER > /1
IR HA RS @ (5% ) (merits) AN E SRR B ERAT 2 M
{HH#85%% 5.2 B Al ] e K vk JE 1500 5 2 1 R M IR s 18 2
HAm L e B ERE ) o IR Z s B B 2 AR5
= (BT Rk E &M ZRHE - > KL > Norman Daniels
{# M| John Rawls fff 2 i .2 F & & R HI] (the fair equality of
opportunity principle ) » ** S 37 (A K58 17 8 BUH B AR 1%
S EH L ARE SR IEH 7KHE (minimum essentials ) > 3fi 3%
AHIEH B & #i B (normal range of opportunity ) BHANF » L&
{HH BHRIGEE 2 &R UGB RAR R (AR SR B
GEtE G R B AT 2 AR B RE ) ) o > W PR ~ B

257 Norman Daniels, Just Health Care (New York: Cambridge University Press, 1995),
p. 34.
258 John Rawls A7 ## th 2 iE &R B £ T A4 A MBS ¢
(1) % —JR 2 (& &R A > the liberty principle) : FEA#RIEH FFHH » 2
R—BREZG -~ FHEORRAHOENA > SERARAAIHAM
A MR AT AME o
@ F=RA (FFRA) : AGREFFFFRALHRLY
(@) £ £ )7 8] (the difference principle) : 4 & Hu4% 5& = #] & (the most disad-
vantaged) Z3& K4F K
(b) 4% #% 4 )7 8 (the fair equality of opportunity principle) : /&% & 85 F
FFGET > T AR S04 &) BT AT 89 AR AL o
John Rawls, 4 Theory of Justice (Cambridge: Harvard University Press, 1971), pp.
266-267. $L#15F 3 4~ John Rawls () 0% - R & ~ ki (38)  (iE
K)o Zk:HE > ZOO0=%F > H276°
259 John Rawls, Faimess as Justice: A Restatement (London: Belknap Press, 2001), p.
169.
260 Daniels, supra note 257, at 39-42.
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i~ P2 ERE © % Amartya Sen®®” [z Martha Nuss-baum?®
IR-Eafk— e TR Z R HE W AR R (8 N (2 BEASRE T Tl 52 B4 6 PRI
— (BN IR B Rt 1 o B FEACRE ) AT 16 > A A&
BB RIGE v I E ~ AT R TE ~ SR ~ B 2R
Tl CRAE A HEFF BOPRAE HIEARRE /) 8 DOEEERT & HEEBL 2 & 4
12 EH (substantial freedom) ©

FHATI 2 A A B > RIE A GBESR N B H R AR
SR e T RE AR RME AR R ~ DB S thE 2 ANVERTIRRE (ENEEA
RE )2 ELHI ) T S2 B BRARR 5 2% itk vk Rl B R e A
) EERKE R EREE - GRS RN A% O #
(B8] RE AR B f (KRR ERATEYE - S b B HC[nE IR e M 8 (5 —
ERIFIAN ) RERCREEME ~ B ~ PEH A 2 EAEET] - th
MEAE++ ErRESR LR 2 E & By (1B A SEYIRER .2 k%0
RIS EIERBEI ) » ANTaERETE TIEY B AT REBE ERE
FASAIFHIA HANr 5 AR IR (PR Ehs ) podRi 2 A
R IEHIBRZ ATEE

PR SPR 5 ity 3T P RE R o2 % o [ R DA K R AR MR B L AR
VERPIBTIERE - HIIZ2%% Nussbaum FiT$2 .2 AREELEACRE /7.2 5]
F 0 BERLE FARER 2 K% 0 PR s T RS 4 (2 LURS A N A TS E

261 Rawls 7733 By A AR BUS E R R BB AW IR B RE A Ak e T Ry @ AT B IE
Z AR (BAEEZTHREELNERIEIHKRAF) 3 M Daniels Z 5w > K
Rawls 32 & 484 T % BB A Y Z 3% ° Rawls, supa note 258, at 171-175,

262 Sen, supra note 191, at 87-110. Amartya Sen, “Human Rights and Development,”
in Bard Andreassen and Stephen Marks (eds.), Development as a Human Right
(Boston: FXB Center for Health and Human Rights, 2006), pp. 1-8.

263 Martha Nussbaum, “Capabilities and Human Rights,” in Patrick Hayden (ed.), The
Philosophy of Human Rights (St. Paul: Paragon House, 2001), pp. 212-240. Mar-
tha Nussbaum, “Capabilities, Human Rights, and the Universal Declaration,” in
Burns Weston and Stephen Marks (eds.), The Future of International Human
Rights (Boston: Hotei Publishing, 1999), pp. 34-60.

264 Sen, supra note 262, at 88-90.
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BRRAEE ZEARRE ) TEALEE 2 (1) Edn ZAfEFF (life) @ 48
RLUIEEE—M N 2 T EABE2re)) » sif@E 24
ar on B (K% B AMERHER: ZIRRERTZBES) < (2) A FREEER (bodily
health) : f5HEH RAFHIRFGIRRE » WG AETEEER ~ @5 288
WE 2R o (3) B 25t (bodily integrity ) : FEHEARESTH
HUEERE).CRET] ~ NBRIL (BETERIUMIRZR ZHER)
B ~ MR Z e B AR SRR 2 B o (4) YR~ A EGFNE
% (senses, imagination, and thought) : $§RES{H FHIRE LIRS
B~ WL ZRET) - MiRed AL 2 7T 0B TR T/ 5 Redh
{5 AW 2 RGeS E A #8 B 2 BE ) » S AT RE L AR HfE A 24
SEA RIS E 2 ReS DIRBEH (FEBOG ~ HE ~ 24
i) BOREEH R 2 7 SERE AR O ZRES] o &
AL » ANEESE IR B A A\ BEARE ) % UIRHRH < Fe (i
FRAEYE » T 85 ¢ (1) Bl dnfEFr 1 BEAH B 2 2B BB L BT RE
(2) B H 3 HA A Z3E(E (daily living activities) 5 YIFHRE 2 2E
HECOBRIIRE » AT DULAE 2 I S5 St FH R B B 2 AEE
(1) B A= iy fEFr BB AH R 2 AR BB D BRI RE « IRTHERE A B (8 A
SeREAEE H NP R ER G OB R T & HE MBI 3 E 25
AR BN HERIE C 8802 4 o L RIR U > B A AlRE
W R B g HAEFZKE - AL RER
B A din HE R L2 BRI IR I > R Al A % A (K R R AT Y L i [
A o Ol AL O o BEFEKRE o B B4 Akt 4 A R BRI 2
P B0 Dy e B R R A% O R N RE 2 00 » T BRI PR A\ S
Wk FF AT B R 2 BRI AHIE (401 UDHR 2% 3 {688 ICESCR 2 6

fg) - 2

265 Nussbaum, supra note 263, at 44-45.
266 Alison Duxbury, “Saving Lives in the International Court of Justice: The Use of
Provisional Measures to Protect Human Rights,” in 31(2) California Western Inter-
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B EE B H AR T 2 (daily living activities) Z A28
SOLHITIRE © BSR4 B B0 B ) BE 2 R e S A P RE
AN FIFERE 2 AN HEEL R (severity of illness) » {H{JJRE LU ¥t
H & EAE G UIRe 2 2 B B PIE e 5 S8 R T
R H AT IRE 2 18K - B A ~ HEPE - 10 -
PHRE S ~ FOEEEES (conception of the good) FlI 11 £/
(conception of justice) ZRE )Rl B HE 2 » 27 {1 {5 £ i
B B B R A A 2 B W AR
KRB ZER - BHINE o MR ZEE 2B A FEeEas -
BiRsER (AIEPERITR 2888 ~ B SUL g L 238 ) K
PERETT R (AT R BLEEREM 2 A —BEGE S 282 ) 2 ET »
I35 EE BRIMIE AR S 2 AR AR S o 28 DRI - BRI 5
RATEEIEAR 2 A BSOUHETIRE » 77 E SR i (K FR A e
T A% 0 Z R o

267

268

national Law Journal (2000), pp. 141, 143. Daniel Avila, “Assisted Suicide and the
Inalienable Right to Life,” in 16 Law & Medicine (2000), pp. 111, 113. James
Nickel, “Rethinking Rawls’ Theory of Liberty and Rights,” in 69(3) Chicago-Kent
Law Review (1994), pp. 763, 776.

& Rawls Z 3% » ¥4 £ #4& (conception of the good) #=iE & B (conception
of justice) Z &7 & iE4E 487 (moral powers) : @ MeH ¥t A RAKIRE 1548
NE HBARFRTOEEEEAGEFFOARLEEETEE : B (1)
AEZ FFERHERTARRBEARN G S BN AEFEZLEAAZ (final
ends of rational life plans) P74 A A & Mk /F 23k 4 > WA M s~ 15E ~ &
BRI WEREEAHAERAE TS RARRBIBOEERRA » A
TR~ R Fe AT (R R ) 8 EARA ALY ST 1%
ZAE QL FFERERAER) Q) MG A RBRANE TR
PRIGIAAA G 2 6 m At IS ERBEEMAZRS (LA
JR Bl Z_ A% ) o James Nickel 7732 & % ] 877 A px ~ 15 ~ B8 RIEAAL
FEFHEMA  METELERRIAERCERS > WwBF R B
Kt T B Ak HiE - K EF - Rawls, supra note 259, at
18-21. Nickel, supra note 266, at 763, 776.

Andrew Stevens, James Raftery and Jonathan Mant, Health Care Needs Assess-
ment: The Epidemiological Based Needs Assessment Reviews, Vol. 2 (UK: Rad-
cliffe Publishing, 2004), p. 168.
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A 0t o A P (R A M B B o - ST T
RERITESE T R B I FEREBOR b i BB LA » (e DUT
Zidam - (1) PR R BRI HE (FEARET)) (EE A Z NEET
o MR HE B R EGRR AL E AR - SR LT BN ZREST
St o BT ORAEE i VRAE L A (R AT ME (2 3855 5 [AIOL » 5 LA g
an B A Z A e Rr el H B B AETE F R S VIR RS (Fes
XSG G ERZ PTRI FPE B Al PR - R BB A AR B H B ARG
A VFEREAHRR < AP OO e 2 382K ) > HIE AR 75 44 Sl I i
FZ KD BRI 4 25055 37 B A2 R AP FH 2% 48 bt 2 T
] » BrIEHRERE IR TIRZHERIFrACE R 2 ARG (A58
WA EERE BRI AR ORI Z A 4 ) < B BV R ATk < SE i3
FARERI] 5 (2) [z » 35 52 S 0 R R U MR e 8 o B A B\ o2
Az ARk H A TEE (FERRIRT - AN A\ FEARES]
ZAERE > S E AT ~ (HAE ~ (WA SF R FROE R
FRIEGE BRI 5 #0E 2 o ILIRFIR SR 14 75 R R T 3 4 o m T )
PR BAL TS o S R 2 U E R O e 522 Pl L BOR H AR R
A] o AN R BOR H AR B E S T RE R 2 LL AR (R 02 756

i

(HEE L AKGE » B B R HE 2 P e JE A ] [ 73 L B 3
M A EERZ2 R 0 JCH B B G R IGGE 0 AL I 38 (health

care distributive justice) w1 » & A{A] 3 k& A [F] i FR IR
TR GTERLER - FHIES 5 (HEAERFRE 2R

269 4o HT it Amartya Sen Z 3k A At F7 32 24 91 » Dworkin 32 & » 7T A F B4 AR IR R
2] ( prudent insurance principle ) # 3 & 2] (rescue principle ) #% 1% £ 3£ 2. (optional
luck) ¥ 153E R/ (brute luck ) Am A% %t HABEMEZ T ERME S #
A AT R BETRFFMEST » GREA ZZBRFHEILER LA
WG EBE — R KR RRERR MK EE A RREETTEIR
# L  Philippe Van Parijs 2] A X KX A74F (unconditional basic income ) & ##¢ »
3B E A B AR AR B A EME 3L % 4% (undominated diversity) X £ & - 45 fgif 3
FEAERBEETH AW (real freedom) Z B £ o Robert Nozick 8] vAHE 4839 24




TRE B R RE 2 1 2 B B R Bt T R U PR RN 2 8681

il > HLILGRRE (R B A SR AKET i L —HH 7R - SR RE (FRT B
ZOYRE s TR A BT 3 AN ) Py B A R Z B 4% < 270 {HL
38 AN BEA SR AR R B ot B S T AR RO < BERR AR R
BEEP TR o A SCIEILIE 553 (£ REH TRIPS 175 7€ fH BRI BT < 2
T o BUGRAEI R A% bt R S R RN (R A R S B A L ST
RAEZZ BT U TRESHHIZER » REFRGEE]
ZRET S e A e R ARG A 2 B8 5 IR A2
RERNR - BIRIEEIERBEVE TP 2 B AR BORE A
IR a" S YN S =i -7 JoiC IR RS 37 Py el i ©
b BRI ERBORR G B A I E T o KL > FEERAREA 2/
&3 » SEA IR EERR ARER BB 2 e B (AR it —
(81120 ZR5E 718 ) » (B BBELER] 2 B AZUE -

)

N

B +zo
S ﬁ‘l:l affd

TRIPS 14 7€ e AHIBR R HE ATt 372 S, B R U A R OR PR
[ SR RE T AR BEA Z Rl - Mg PER B B AHT < s RGN - H
OB R 2 PRI (TCH R ROFOIT I 48t L HER ) IR A B4
BB i MR At 2 R R B R I A LR L R 75

(entitlement theory) EIRIRFBE R E ol (JBateEBHESmR) M >
PUBA S 75 R R4 AT R4 2 AT LA SR & M o SURAMEIE TR & A I
BREAEER AMEAFALZTRREALGHER T EGBA R A THRLES)
B o Amartya Sen, Choice, Welfare, and Measurement (Cambridge: Harvard Uni-
versity Press, 1999), pp. 367-368. Ronald Dworkin, Sovereign Virtue (Cambridge:
Harvard University Press, 2000), pp. 313-319. Philippe Van Parijs, Real Freedom
for All (New York: Oxford University Press, 1995), pp. 73-74. Robert Nozick,
Anarchy, State, and Utopia (New York: Basic Books, 1974), pp. 150-153.

270 A MR A E R A (RERETRIBRIFR — hRhBRARER
THRERETRY>RZEETE) > A FLIEH - (2009 A RIEER
FUEET)  AEEH R A DR S TRIRM) > £k PHREH
Br &tk » —O—O% » B 299-367 °
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% (41 Doha B 5 J¢ 2003 FFiRik) » RAIMEEHAE ZB&HIT - 1y
N 7 R S i R T S B o % A R LA 3 B A
PRI » ASCAE B B EA DU R ARE 2 A 2 S8 PR 48 AL 1 2
WHERE IREE R I G RE - Al DU R AR s BEFFAh BRI F FRa aid
RUIGE G AT e R B R R A\ R 22 2 mT RETT 2%~ #E PR TCHRER A =
PRAREIL S » ASSCRET S5 it T R I £ PR R\ R e Z 58
sk o [FIRE  H R SE i R B R - R Bt BE S R 5
B R AEREBOR P N E B A O EE » R AR ARE
PRI S » A SGEAME—DAR A 2 I S it 0 A S R
RS A7 R LLOR R 82 A3t FIRE R Z %0 9l 5 {4 TRIPS 177 7E B
(R PRAERTYE R I MEETREER » 22 ANt 8 B0 R 4 o 2 AR T s M
RAEGE RN < PRl L AOREH HE R AN AR AR AR g
Hi AT gEFR Ut S — R E A REIBOR TR (RN RE R BT
) b BTG RS B S BRI A Z R

(HIEA SR EESE R » AGE — D RRIBIER 455 B
M EERE LR AR 2 87 2¢ - AN[R) SUEE RIS A S5 — 2D Se o Ho P
Z 22 o BRAS ST am BB A8 A B S R REEOR R U R AR
HLFEHERR Z HIRERRAT » T RERTFE 28 b BORRH 2B SR R GERR A HE
oL PRREES 2AC e B o (% 1T 0 S T S G A R A T v i i B
(R ER AP LT 0 RIS 5 BT IR R AR R EAS R /T A L AL
B L I E B A ROV 5 L P L B TE R R (R
FEHEER A 2 5E SR AR BEN ~ Bz TN £ P B A A AR ] ~
2 SERE il < BLam B ESE ) - 15E Se R AR dr i — 2D R
oA PR B vt R S S R BCRA HE RR P ML A A BRI 72 5 B
ISRIRE » (R AR 5 R LIS (HER T < AR LR o (KL - A
(I AT I % B AR A R it 5 s T FH R 2 5 ~ 7 e %8 HL A
{2 2 i A At B B it TR R A ~ LB — 2 [
BRI AL - SIER ARG T2 T8 o F— 510 » AR
N HERS B PR RE BB A 2 TRk S 5 B R U A RERSORE E y
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ATHIRER]Z P8 » PRI T % LA LIS E A > AR
ATATSISH B A RS B P A BRI I AE B R 3 (I HAE AR
B EIFR LT B BAIRS A IARE < Bide T ) ~ A1 e FpE AR
N2 B N A B ORBR A ~ A0 PG (i R N R B 4 o R R U 7
T2 S T R R ~ IR O3 I I 252 11 BE 3 o 8 R ¢ o [ i 4
R AR B R R Z BRI E N ERS - 9 ERE 0 2
BLGYHT

O

o
3¢



684, Bk i Bl SE B A I RHBOR

==

V33

22374

Jack Donnelly & » YL FREEE (2007) o G AR - HAmBLEEE) - 2]t -
Bt

Jeffery Sachs » S AZESE (2007) o (RRAGEET) o 2L : R3L -

John Rawsl 3 » /D8 ~ FEEEHE ~ 5RATEE (2003) o CIEFEGm) o 2L« B

Marcia Angell » & 253 (2006) o (HERTES) - 2L« A -

Az (2006) o (EERmREAE B R 5 2 15 0 B o 452 HEE w7t JRS) L 6 1k B
T » (BEAAIEE) > 79:4-12 0

rZ5#E (2006)  CBABIRR L) - &0« =RER -

KAFHH (2006) o CHTEERI BT ER I FEHECRGE ) » RIBERH ~ G280 ~ FLEE
B () o CEEMBHHE RV HECRFE) » H 2-56 o 2]t : FhEER]

Rl (2010) o (fEREGEET A0 TR — Fam B iR ae e T R
HEE BRI 2 S B ) > GRS () > €2009 FHRE 8 R BLL RN
A - BLEAETH ~ Eirbse B L T REMEE) - H 299-367 -
210 PRBEE AT E R -

Rl (2009) o (fEGEHEAMEZ AR impE R PRI HINE AL A 2 8 [ Bl
KIS EPER 2285 » (H HIEE) » 169: 32-66 °

BRI ~ FOUH (2007) o (B3R AMEC #REAERIRER) > (HHZEE) »
148: 128-161 °

PRI (2006) o (REA AL 2 BIREm B AL BRI RE 2 ORAE B IR - 2L
(B 37 B K B B S P AR S

FRESE ~ FFERE (2005) o (WTO B SR Bl /Nt (i FREERE 2 I —— SR
HBIA AR 2 B Ridish) > (EHERHNE R BBGRGR ) » 2, 1: 205-258 -

FREAET (2005) o (HRERHE— DL TRIR ZIRF#EEF ) Brho) - QREE
JEY » 36:26-36 °

PRI (2004) < (WTO BiE it s TLEME ) B zifge) - &1t :
(B 37 AR B B TR P A AR S

FEH (2009) o CE 58N MM A4 2 LA RRE 15V B REE e
()Y o &b - JThe -
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T2 (2007) o (LA WTO BI#IFEET TRIPS 157 7€ B B 5 B & G 38 €
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