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Benefits with Boundaries:

Healthcare Distribution and Medical Technology
Development

Chuan-Feng Wu™

Abstract

A society often faces hard decisions and lacks justification for
knowingly and deliberately refraining from meeting citizens’ health care
needs when it comes to decision-making and priority-setting in health
care distribution policy. The confusions are caused not only by scarce
resources which prevent society from satisfying every citizen’s health
care needs, but also by the absence of theoretical accounts and
justifications of health care distributive justice. Especially, medical
technology development also causes the society to reexamine and
reclassify the conceptual tool through which justice principles are
established. On the basis of John Rawls’ theory of justice, assisted by
Norman Daniels’ just health care theory, this paper explores the
relationship between health care distributive justice and medical
technology development, and argues that the society only has an
obligation to fulfill basic health care needs, which are those that
guarantee a minimum standard of health. This minimal health is that
which is necessary to maintain individuals’ basic capabilities (the two
moral powers) to obtain their fair shares of the normal range of
opportunity. A normal range of opportunity is that which is required to

* J.S.D., U.C. Berkeley School of Law, Berkeley, U.S.A. Assistant Research Professor,
Institutum Iurisprudentiae (Preparatory office), Academia Sinica, Taipei, Taiwan.
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pursue the good ends of individuals’ life plans as free and equal
members of society. On the contrary, the society has only a moral
obligation to progressively fulfill non-fundamental health care needs,
because these needs are beyond the requirements of the minimum
standard of health and are unnecessary to individuals’ basic capabilities
(moral powers). Based upon the minimum standard of health, this paper
goes on to argue that, even though medical technology development
might alter the definition of “health” and expand the category of “health
care needs,” introducing new medical technology would not necessarily
cause any significant conceptual change of health care distributive
justice nor would it drain all resources, because only the needs that meet
certain basic goals are the ones that ground claims for health care.

KEYworDs: medical technology, distributive justice, fair opportunity,
minimum standard of health.
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1 ALLEN BUCHANAN, DAN BROCK, NORMAN DANIELS & DANIEL WIKLER, FROM
CHANCE TO CHOICE: GENETICS AND JUSTICE 62-63 (2001).

2 BplMmE  MERAEBATLEREEFZRIE  RERRAFHREZRRE KT
B H B RE R L H B A B Y MBS S Bt wE RBUREE
BB RAZART > FAEREAHHE BRAH e 58 31 RG) BRRGERE
TEMREBERERNIEAT AT R LA ERRSHL G EOT @E
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HERRE BB > (AEATBCRIR) 0 1287 > B96 (20044594 ) °
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BUCHANAN ET AL., supra note 1, at 62-63.
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BN IR EEE = (hard decision)  §14 » fERGIE Soobramoney v
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FERELZITm I (PARMEERE)  BARRBIXESRALATHALR
REZREEREBGRARFRARZARAEG T 5 AL SR BHEE Z(health
care needs)Z & ik ] AERE B AL HOE R T A A SRS > R S B E R 2
WATARILEYE  AARERARE LT ARM R RIREE UL AL 6 4 RORR4
R RIFRE - LABRAL S > AXMERB—EMF AR @ KR
2 B BB o B B & bb— AR 4k BLROR 23R8 —— €45 John Rawls A& Norman
Daniels A 4% (4= Van Parijs ~ Ronald Dworkin ~ Robert Nozick % ) %4 &
ERILHZ AR AL > ATHEEMEBEREZEGHANG | ARG R E
TR EAoATER A RERRE TR — A F L — S pdf 813
oo MR AIESH AR EAZE 2 33%35 4% > Chuan-Feng Wu, The Right to
Health Care and Health Care Distributive Justice (2007) (unpublished J.S.D. dissert-
ation, University of California Berkeley School of Law) (on file with the University
of California Berkeley School of Law Library).

7 Soobramoney v Minister of Health, KwaZulu-Natal 1997 (12) BCLR 1696 (CC),
1997 SACLR LEXIS 4 (1997) (S. Aft.).

8 Wk ERFE2TIEMR » RABA B M B R XA mBA ZRAIA RBAT
A & k% %t [E M (within available resources)#% i &-F2 (reasonable) X & B8 3 AR 75
LA 3 % R (progressive realizations) &, k2 i Bt A4 (the right to health)
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9 kot REFT > BIERBEMRE X5 0 B A4 (the right to life)8A B8 % 2] 5%
B HUKIRA o0 BALREZ A F RS A ILE S E F A T R DR
3B R 2k HHUR » Soobramoney v Minister of Health, KwaZulu-Natal, 1997
(12) BCLR 1696 (CC), 1997 SACLR LEXIS 38 (1997) (S. Aft.).

10 Minister of Health v Treatment Action Campaign and Others, 2002 SACLR LEXIS
26, 82-83 (2002) (S. Aft.).

11 Government of the Republic of South Africa v Grootboom, 2000 SACLR LEXIS 6, 6,
8, 69 (2000) (S. Aftr.).
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12 BBRHERSHABHGEERA - IFBPAE 556938 15 R Rl (exceptionless
moral principle) ; 1237 4 f 2% % $# 3t 3R A FAFLH] > dodit )ik L (critical legal
studies) ¥2 48 7 % 4 (law-and-economics) % 1% 30 2 #3848 (3% BLi8 45 % 748
Mz BE) EREAPFEHAZER > MAkIET % 2 48 H1F 14 (relative
values) - BERMERNRA > AT LFNAZREAHEZ S 2LEA]
3t IR ML R FAbAR R Z AR HE 5 A 45 5] John Rawls 2 iE &3 >
IRJB B B # £ £ 2 $% ° Donald Korobkin, Political Justification and the Law,
94 CoLUM. L. REV. 1898, 1898-99 (1994).

13 PAUL MENZEL, STRONG MEDICINE: THE ETHICAL RATIONING OF HEALTH CARE 5
(1990).

14 JoHN HARRIS, VALUE OF LIFE 28-33, 48-63 (1985).

15 See e.g. Albie Sachs, Social and Economic Rights: Can They Be Made Justiciable?,
53 SMU L. REv. 1381, 1454 (2000); Einer Elhauge, Allocating Health Care Morally,
82 CAL. L. REv. 1449, 1457-61 (1994); Daniel Callahan, What Kind of Life: The
Limits of Medical Progress, Washington D.C.: Georgetown Univ. Press (1994);
NORMAN DANIELS, JUSTICE AND JUSTIFICATION 219-20 (1996).
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S5 > R E BT EA R RS A FEEB  LET
DIERE » e {2 3% (standardized utility) LA{E Ry 5T & @
FEIRE D BCHE R AR - ERGIPEERLUERE A EEEAZA
FEERFA K > WEE T REEEZEA ZEES T
Bl RERE) A —E GRS EEB T Zihm -
Rl - st 2 it — R R e B RN E (BB (A RS 5 —
ZRE T TR IR S IS RN - TR R A P IR N
i o Z2BIME - A Bl B MR I EHREREZILIBEL Tl > (HiE
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16 See e.g. PAUL DOLAN & JAN ABEL OLSEN, DISTRIBUTING HEALTH CARE: ECONOMIC
AND ETHICAL ISSUES 32-34 (2002); JoHN BUTLER, THE ETHICS OF HEALTH CARE
RATIONING 12-13 (1999); Mark Geistfeld, Reconciling Cost-Benefit Analysis with
the Principle and Safety Matters More Than Money, 76 N.Y.U. L. REv. 114, 116
(2001); ErRIC MATTHEWS & MICHEL MENLOWE EDS., PHILOSOPHY AND HEALTH CARE
37 (1992); Richard Glenn Abramson, Distributive Justice and Health Care:
Balancing Individual Claims with Social Interests through an Extension of Rawls’s
Theory of Justice 7 (1994) (unpublished A.B. thesis, Harvard University) (on file
with the Harvard University Library).
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% A A KES S (Universal Declaration of Human Rights, UDHR)
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18 19464 " Rigr 4 ta#k £ ¥ | (Constitution of the World Health Organization) T %
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s FHBOGREMN  BBEARAGHMZEARAM > LERREZIERS

M A2~ W~ 362 %38 Hk #& (health is a state of complete physical, mental and
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2\ | (International Covenant on Economic, Social and Culture > f&
fii ICESCR) ZE12MREE27HFH: 2 HLRGHE HfR R AR HER Pk FE L
15 0 (DFEREE AL A 3R (stillbirth rate)EdFET#K(infant morality) > (2)
{EEERYE K T 274 (environmental and industrial hygiene) > (3)TH[
B~ PERNRITIR - M5~ BSER SRS (prevention, treatment
and control of epidemic, endemic, occupational and other diseases ) * (4)
TR TR I < (i BR A RE IR 75 ([assurance of] all medical service and
medical attention in the event of sickness) ° &7 ~ it & ~ SCLFEF]Z
& (Committee on Economic, Social, and Cultural Rights, CESCR){E
1455 — K FFam(CESCR General Comment No. 14)1 - S5
ZERMER A ZEBTE S K — %% # 2 55 (general legal
obligation) ~ FEHVEERF i (specific legal obligation) ~ ££/[, 315 (core
obligation) 57 [%] % % 75 (international obligation) 5 5% a¥am kR LUEEY]
= 7 IR B R TR B B0 2 B 43 A1 (minimum - essential
levels) » Wi EREIZR H 1% 35 (core obligations) A% HER . HEFI A
WRATHI (R BIE (DB 5 B B 3 Rk M (to provide
immunization against the major infectious diseases occurring in the
community) ; (2)%2 I J¢ 5 B 2 fi R I FE I %5 5 K A (to ensure
reproductive, maternal (pre-natal as well as post-natal) and child health
care) ; (3)AfEZE T (essential drugs)si =K (4B HBEREKRME - &
EB PR AREAK (a0 T N2 HEREL #7222 N 'E S (American
Declaration of the Rights and Duties of Man) | &5-—{&> + T BNt &
2 (European Social Charter) | B IE B

19 Committee on Economic, Social, and Cultural Rights (CESCR) General Comment
No. 14 arts. 30-45 (E/C 12/2000/4).

20 Article XI of the American Declaration of the Rights and Duties of Man, “Every
person has the right to the preservation of his health through sanitary and social
measures relating to food, clothing, housing and medical care, to the extent permitted
by public and community resources.”

21 Part I, point 11 of the European Social Charter, “Everyone has the right to benefit
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— {7 T\ JEEE A RAER S EVNZE = (African Charter on Human and
Peoples’ Rights) | /<167 %) ~ SENEE (AI5EEES
B I EEEE T EED C AREEE RS SEE

from any measures enabling him to enjoy the highest possible standard of health

attainable.”

22 Article 11 of the European Social Charter, “With a view to ensuring the effective
exercise of the right to protection of health, the Contracting Parties undertake, either
directly or in co-operation with public or private organisations, to take appropriate
measures designed inter alia: (1) To remove as far as possible the causes of ill-health;
(2) To provide advisory and educational facilities for the promotion of health and the
encouragement of individual responsibility in matters of health; (3) To prevent as far
as possible epidemic, endemic and other diseases.”

23 Article 16 of the African Charter on Human and Peoples' Rights, “(1) Every
individual shall have the right to enjoy the best attainable state of physical and
mental health. (2) States parties to the present Charter shall take the necessary
measures to protect the health of their people and to ensure that they receive medical
attention when they are sick. ”

24 §19 of Finnish Constitution, “(1) Those who cannot obtain the means necessary for a
life of dignity have the right to receive indispensable subsistence and care. (2)
Everyone shall be guaranteed by an Act the right to basic subsistence in the event of
unemployment, illness, and disability and during old age as well as at the birth of a
child or the loss of a provider. (3) The public authorities shall guarantee for everyone,
as provided in more detail by an Act, adequate social, health and medical services
and promote the health of the population. Moreover, the public authorities shall
support families and others responsible for providing for children so that they have
the ability to ensure the wellbeing and personal development of the children. (4) The
public authorities shall promote the right of everyone to housing and the opportunity
to arrange their own housing.”

25 §27 of South Africa Final Constitution ,*

(1) Everyone has the right to have access to — (a) health care services, including
reproductive health care; (b) sufficient food and water; and (c) social security,
including, if they are unable to support themselves and their dependants,
appropriate, appropriate social assistance.

(2) The state must take reasonable legislative and other measures, within its
available resources, to achieve the progressive realization of each of these rights.

(3) No one may be refused emergency medical treatment.”

26 §25 of Japan Constitution ,*

All people shall have the right to maintain the minimum standards of wholesome and

cultured living.

In all spheres of life, the State shall use its endeavors for the promotion and

extension of social welfare and security, and of public health.”
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o e R B PR A A AR R FRABE AL R E

HEIR R AR 2 M2 R TR BT RS E T
PRI (respect, fulfill, protect)FZHEMZ Fe#5 - (HiSTELURE S #SER fy+
B JREAR R B 2 M R i T B (E B PR AR LR # R i g
B RE R LM RE AT BR e 728 (IR ATt Ry (i R HERE & R 43 O A BT Bl
SN2 %) & BRREERE AR AR EHERIRE - SURERISE]
T HE ST E IR AL E < BABERE - 410 Albie Sachs {7 R BIFE A
S {E E T A LR R AME 0] f TR (the scope of “what is claimed”) »
1T 7 GE 72 e [ T 55 28 F- R 2 IE & M (“what  type of justification it
needs”)®® ; Lawerence Gostin” ~ Brigit Toebes™ 71225 1% UDHR -
ICESCR ZEEBE AN RENKTES AR EE ARE 2 € 2k 2212 B 5] -
HEEZ HEmM N A AMEDSE RRAFEC T 5 RE - (HIR
B FREREN CHAEEE - M Rel BN A8 #fE AT
BT SISAMER 2 (7 » T B e B AR R iR S0 AR

PRI » BRIRES AR S B A MR M T AR SRR » (B
LR b (RN 2 BT B AR 1T R - (B
HAE e PR AT 517 45 B Bk P AR e APk (B
BT ) B AT TR A TR R - S 0 KBRS A MR

il

\

N

27 BRIGIT TOEBES, THE RIGHT TO HEALTH AS A HUMAN RIGHT IN INTERNATIONAL LAW
8-11 (1990).

28 Sachs, supra note 15, at 1384.

29 Lawerence Gostin, The Human Right to Health: A Right to the “Attainable Standard
of Health,” 31 HASTINGS CENTER REP. 29, 29 (2001) (“[c]onsiderable disagreement
exists ... as to whether ‘health’ is a meaningful, identifiable, operational, and
enforceable right, or whether it is merely aspirational or rhetorical”).

30 TOEBES, supra note 27, at 243. (“there is a need for more conceptual clarity with
regard to the content and implications of [the right to health]”).

31 Bkt~ TR CGRBRAMIERAHEAME ) (A 2EEH3E) 0 148
# > H131 (200749A ) -

32 BRATA  (HBRAE LR R RARATE TR ) (RERERES
) 1B > R72 (1998414 )
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S P (R B IR R B S ARSI R e A (i B R
RSN A A RE S PR T8 A AR P R
SRELRE B R IE (Lo HEF ustifiable rights) » 11T AT HE— 45t
FREATER M LR ER B A -

(z) ] &

F A BT B S (e B RS B i B | $97 Hh  [A
o ASTERIEEGA TS (FE2 Rawls 2 F#%54%E Daniels
CIEHBEOHEER) (Fhi ik R iEES i EsSs T EEH
B8 R SRR 5 T BB B R I B R S S R R
FATREAE R 2 B4 - SIRBUATT M 32 FEHTER © (DBUATTEY
H i fE sk — it & PR R Bk B ATRE L RIS AL 2 S R R (g
E IR ) o PRI AT DARSIZ Hh ek e i - 52~ (b~
BEMS AR EEEEE B SR QBUAT 2 R B
L — 2 (EEER BN (JRRRs S ER AR
FRAb) » AREHTHLE L e i & ES R E ER(claims for
social goods).Z fH72¢ » TiHE & Hh 7 LR HE I 38 5 i s L S 1tk
B 41 —— LB Rawls A 325K 2 & B 26 T I = (reasonable
pluralism)®® 5 (3) BT E B (L B SAELRE [ H2 (IR HEHA 8 3 I A
EEALZ 50 IR R L SR -

33 Sachs, supra note 15, at 1384.

34 JOHN RAWLS, JUSTICE AS FAIRNESS: A RESTATEMENT 245 (2001).

35 Fi3E A3 % 5L E & (reasonable pluralism)f4 45 - AL BFBE 2K 14 18] AP 4 PR 2 40—
B HTRESRATIRsEEMZ2H > BHL REEZEUATHRZE
AR 0 BbBUG YRR T AR IR 2 2 5 R B 2 AR A, © 1d. at 3.
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oo Al RIR f it TR A e 18 Y

— ~ John Rawls 2. i* &%

FoFH I 2 F(veil of ignorance) K R #1J#E{i7 (original position)Z
e et —— B 445703 (rational deliberators){'F Fy— ik 4 o8 R ZAE DUHE
JEHAETE HfZ (who are concerned with furthering their own ends)A4iit:
BRE  {EIR WA 7 B2 R Bl - B it g st (o7 B )
i~ REHGETZ 7R ~ FHE & - REEEEAEHE M
B (EELE) FMEIE% — Rawls SRR HHHIEFRGm EA A -
Rawls 0B {EMEAN o R R WAL Z 32T o IR A& 1E S A
Z%fﬁﬁﬂiﬁfﬂzdﬂﬁj\@a@QUZ:EB%_JJFTE%@EF@EZ%’%B ZEA
B E—EE B LS FEZ IER GERE—-ENTH
SREit & AR (natural or social cont1ngenc1es)§;%ZIE@aJ? A
RIt > SE M R ER R B AT R AT HOE B R PR AR M AT AT REE 3 L IE
EIRAlZREHERC ZE (WEFEENRERERRGTEHREC
Fir it & P g o ik & R ARk St A B O D) —— PRI A
FNAKCEMEA S » Hog B i — (B & SR e 2 A i

&b
He

KISt > Rawls Z IEZFamE H—EFHEP ER B 35
P lifrh FIEERMERERE T > S ERERS A R WAL
e Al Aam > HRIEIRAL St 2 it & BB PR e i HEF
yﬂ%ﬁﬁ\@ﬂ@ U EEER iU M P NINE vl -7 - RWINEraEal =
CZFRBEHFESEFNRBCCIERFA > EMmeEZE R AR
(fairness).Z H BT Ryt & 5l B FTEE7 -

#ctE Rawls 7 B Gq - FEMERR B EAZ SRR T
e LR T A (democratic equality) /7 =U[AE LA IE R R AT IR
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A TF 5 A 4R € (social  institutions) . FEAKERE » LLsY
E%%ﬁﬁﬁ%%ﬁ%@mmwwmgw@W——W@ﬁﬁ%%
(PEmERETT ~ B - FRZPE) SEHEA G EE BN
50 TESE S « AR R E R E AT DS B R s -
(D ZE—A CEHJERT > the liberty principle) * FHE A #EHE

SPEERER] - BOR—(E R EIZHY ~ PRI RS
o salEfE R ANZEHEN B R E 2 A -

36 WHGAEL BRI FBZAAREE Rawls X EERRA > 22RRA (1)
HMGFOAZEARAN B CHMREBEZHMNT Z  E€EB—BHMmAEA
(FEnHEEE» W~ M3) MAATFEERFAFZAGHE R
FHPFExAh# (BAHRA) QR > sEARIEMLG L EN —MhoHisod
HERETHNERLERBRBAXNTFE  EABEATFEXRANLARE FZ
MB BLRERAGALTE L2 A PFERALEHE—BA (LERLF
g ) FAF (ZERRA ) BRAILBHAAA AMK (FE#RTRA) -
Rawls 4t#tisb MR A B2 il EREBZ RS » AX L LFEREH

37 R4 # primary social goods /E4EF RE 283 Ww B REZLEAAAA
P RKRE~ 2V E BB A AT EAEALE  HHYR - HEIEESL
AR EXA -HXMH - AEZRFAEANE RETYEARMWAAXZ
4y o B BB Rawls 2 € &  primary social goods 14454 8 — EFZ M A &35 48
BB LRECRYRERER RARBBAZIAFTEEBZAMT
FERUEMEUSFEATALIAREALFTERZBRETER AR
R o BRI A primary social goods E13E A4 @ R KRB AT o 3%
%R BB (GERS) > BS54 (19894 ) 4R KBE - ( BAATEZ L) > BT0-
76 (19984 ) - John Rawls # °» /0 & ~ AL B % -~ ka3 > (&KW ) > B82-85
(20034 ) - John Rawls % > &% AF > (BsAHER) > B199-202 (2000
4 ) John Rawls # > Bk A EF (AN TR I EXRHH) B68-T2
(20014 ) - HHR > (BAEHT LT BRYOHHEEEEER ) (=F
—th&) > 7588 0 B10-17 (2003428 ) HES (S ERFAZERAMR
HEEOEHZME) (EEARNAESES I A2 04 ) > B311-332
(19944 ) o E XA ~ (T eg@Ale A FERRA ) (Pl
AeFLEF ) SE3M 0 B11-29 (19904598 ) 4K - (KBRS
FEEEEHAERREERAE®R ) (AEFHXE) 1847 © B205-225 (1996
FOR) - BREFY (BAIMABESYLHTRES) (BUEHEHE) 14
#10 B47-74 (200146H ) -

38 JOHN RAWLS, A THEORY OF JUSTICE 266-67 (1971). AFk#03¥3 4R John Rawls
%5508 B RE o AT48 (3237) £ H276 -
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QB AT CEFERRAD ¢ k& B EE A PR E R Lk

(a) Z= 2] Hl(the difference principle) @ F~F& I &N (the
most disadvantaged) fx KT

(b) R [ Hl](the fair equality of opportunity principle) : 7F
ARG T - [T T8 RS Bt (3 i (=] Fr YA
BRI ©

TiSEA Rawls 22 1F 35 5 Il ZE (e FE IE S S D48 — B B3 2%
HEMS EE - TS R R A — VR AT Rawls F772
MR IEEE IR Bl E NS IERFTE A 522 » 2] Amartya Sen
PRy Rawls FTHRHL it & EE AR 0 B 12 4. B e DA
A IR AR e AT A R ™ o BppisRER » E A B3
FEEHAET LB ik ® T BE (functioning) AT 58 & 0 B & YR I N AH
Bl EISa TAEEZEE  (8 SRR AR 2 A2 /R AAH ]
(AR S A M T S B I DR E AT R S B A k) »

39 FIEAE @A KRB 2 N BRI Rawls 2 B 46%24% ( & A THEORY OF JUSTICE) * 14
EL3EH /7 #1 B d(rights and liberties) ~ # & (opportunities) ~ 4 & (powers) ~ JLA
#1 8t F (income and wealth) ~ B % (self-respect) # 7 4 & % % 4 & 18 {4 (social
values) ° 124£ Rawls B 15 E2 24 ¥ > A€ AR 23547 FAE £ s L MdR
7 OREEARED (BRAHHERCAGE ) BHEBBAERRAEET X
TEEBREzZEY (REG) SEBMULZH B EE KARME - 882
& &kt (R Political Liberalism) 5 3t i — 3 # Ak K AE /1 (basic capabilities)
ZMAEMR TR RMIEZEERLZE M (A JUSTICE AS FAIRNESS: A
RESTATEMENT ) » # f{# Rawls H7 it & A KRB 2 T804 > it —FER A
ERELTRZINEL o % XH LKA ¥ a2 3 o JouN RAWLS, POLITICAL
LBERALISM 308-09 (1993); RAWLS, supra note 34, at 58-59, 170-76.1d. at 54-55, 79,
155-56.

40 AMARTYA SEN, CHOICE, WELFARE, AND MEASUREMENT 364-68 (1982); AMARTYA
SEN, INEQUALITY REEXAMINED 73-87 (1992).

41 BHIRR ABRKIM G EZ A TFTEARGERBABLETRZZERE - #
AMHEME  AERZIERAG  BHE— LB EZERRMERME -
XABARATHEEZE S22 EOTHR iEHFme > vt eRABMEA
MRAMRZARKFTARS > BHNERE B R BRIKTZRRMET
RESL B B E 8 % 2 B R - Martha Nussbaum, Capabilities and Human Rights, in
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PRI ZEREEEE (B E AR ) 2500 » BB L E B E
ThEE AL A - B R B BT R (% 2 R B T (basic
capabilities) “(RI" (FERML (=) (—) Zifah) - AL
EEEAAEANATHG Rawls TEFah2 A5 J5 IS & 8 A (E e
GRS LN FIR > REEEY Rawls 2 PESHEFAING
Rt # (411 Norman Daniels® ~ Ronald Dworkin™ - Amartya Sen®’

THE PHILOSOPHY OF HUMAN RIGHTS 213 (Patrick Hayden eds., 2001).

42 Amartya Sen ¥WTHAREANERREFm2 5% RERALRENIZN
HERXBERE T R A GRBEEZREFAEZ ° {2 Martha Nussbaum
R —F A Sen 2323 » A A KA N JELIE LT WG © (1) life (being able
to live to the end of a human life of normal length, not die prematurely, or before
one’s life is so reduced as to be not worth living), (2) bodily health (being able to
have good health, including reproductive health, to be adequately nourished, and to
have adequate shelter), (3) bodily integrity (being able to move freely from place to
place, to be secure against violent assault, including sexual assault and domestic
violence, having opportunities for sexual satisfaction and for choice in matters of
reproduction), and (4) senses, imagination, and thought (being able to use the senses,
to imagine, to think, and to reason, and to do these things in a truly human way;
being able to use one’s imagination and thoughts in connection with experiencing
and producing expressive works and events of one’s choice, religious, and so forth;
being able to use one’s mind in ways protected by guarantees of the freedom of
expression with respect to both political and artistic speech and freedom of religious
exercise). Martha Nussbaum, Capabilities, Human Rights, and the Universal
Declaration, in THE FUTURE OF INTERNATIONAL HUMAN RIGHTS 44-45 (Burns
Weston & Stephen Marks eds., 1999).

43 Sen A GERAMBEARE N ZMAEAT TG > BAgRRMT OE
BALEAG VLIRSS  wEFEe - AGTHEATY - EH LA
4 F R RFEBBESE - RAWLS, supra note 34, at 168-69.

44 3£ Rawls £k > BHEFEHR TR - £ ZRAMG T AR RETRY
Bz ERFA - ERAXRAR 2 ZRAZ X B ERARZEBRSRAF
# (HBUARMERIE) BT R BEREAN (RMF) MH
M RAAE R ERRATIRER AR B RER EXER HA
XAEER FERGRAMEAEERET Ry B IEmAH - N EZERAZ
BRI ATER AR BT REE > 35 5 2HA AR 2LRNEE
AR RATH s o A S B e

45 Daniels #:AR/EM Rawls % & B R4 & K 12 B (just health)z 22 3% &
# o (B LR E 3R Rawls Bk P ATERZ M 4 48 3 0 HE K A8 % 2145
FRAIEF » # Rawls 2 iE 5% B A& 24518 % 215 £ - NORMAN DANIELS, JUST
HEALTH CARE 43 (1995).

46 %o Dworkin 18324 Rawls 3233t &% R ek & R A 3b0r 4 £ QPSR Lo
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) ASUINREREE B P A AR FE AR RF: -

= ~Norman Daniels 2. i ¥ % ¢ # |32 (Fair Equality of
Opportunity)

Mg /A 55 (fair equality of opportunity )il & i FoA
SR —* —— IR o B NS T e A S
T BB B S T [ T A B —— R & B e A E
W2 Bt WS PRI — o T AR i AR ol P R A SR 5
A= FEE (formal equality ) » 55— HIINEEMECRE ABER A
ZHEE (E'EFEF 0 substantive equality ) fKHRESJFFAUEHIE . 4
EEE - il e SR S BRI R L o AR T
87 5 I S D R T G 1

(=) AFEAMET L § 2 P F

Rawls FEHISEEH@ F I Bl - SEEH AR R SR e
AR R L EM B SE FTE  P B RS R A2
EAER Melr (BER B2 RER]) BBt Eriting - (HiEfEm
& 2 E A RIS (E A AT RERliE & 2 B KIZR (contingencies of
social circumstance » A1t & PSR ) B 35 F 2 R W6 16 S R
B feTiER AR BREEEEEE (SR 25
EER AT e R TS R - BEIfE  CH D B
EUEHHIRIEE RGfE i DAB R B 2 R0 » {2 D AT A i

B Skt (ke B AMEZTEEL) TLARARBAREE (wEALHE
BRI E  FH R BABRZBERE) HEABRERLZEZZIBYE
I AT EIEHARE % o RONALD DWORKIN, SOVEREIGN VIRTUE: THE THEORY
AND PRACTICE OF EQUALITY 112-15 (2000).

47 Sen 3% % Rawls XITHBMA RS BAL G RMZ B IEAER LM B2 5
“THeH P £ & o SEN, supra note 40, at 364-68.

48 RAWLS, supra note 38, at 73-78.

49 Id. at 266.

50 Id. at 62-64.
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BN FE (TE2BARE) MEEEESEZHETEN » mik
FIEIS S B R TRET - SEFEARIE AR T S E RS S O e
R > BARELNSEIE SR BT E R o BEREUEE 2 P ERDAR
PR ER(E A 2 B NS > HRelE TS BT E B A e A B
%y AR 55t 0 BB 5 (fair competition)MIFEEFZ
!

[T 297 (disease) EL 7[5 (disability ) £ P e 2 52 2 HFS R
BEPEAE A FTAIGE KA AR TEE T HAR FRAE - AN AE AT & B R
F e - DI SE < B+ 1FERAA - %5 E Bl F I G HHRE
BB IR AR B (2T » it & ME TR ZEZEATEE
IR > BEHA S B RS TR FE B SR B (merits) /S8 FH AR
Bl tE 5 (HERS52E . F Al e S E & 2 (R IR IR s
HHMERST R IEEE T - R B H RS F 2R TERT
= (BORERT) WREEMES IR « I > 25 g
tRE LR R a ORI B A - {EE E S EARER - A
PHEEZEREE VLB -

FELL— ([ ARk I (warriors) fy F e 2 (Bast LSt & (a hereditary
warrior class society) FBIILARRAA - (Hr]H iR R IR 2 2 E 2L
M o BHERZILE o i AR FEbE R (elite class)Z BR{A-FRLABERE
T R E E R ARYE » JREIPERRI S BRI s o
AR By e e rE R B D B i T H AR S HE
S EE B ET AR AT SRS ZESK > AN —ERE R B
BYE IR - Kt g EEEEFE L T EBEHTE
B PR IEAR TS - MRS B R (BiERE ) YR
MEEFFENEERIE L FERE B 5 ~ B2 il RIS

51 NORMAN DANIELS, DONALD LIGHT & RONALD CAPLAN, BENCHMARKS OF FAIRNESS
FOR HEALTH CARE REFORM 20 (1996).
52 DANIELS, supra note 45, at 34.
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AR ZBFIRE - MR BETERTRE T A ) ZEFPEEERT
J& o NIt - Bt PRI G EREE (ME) 2B &R
RN ERNRZEEEE -

PN BB FAREEE Y - e Re e B M A RE ST HAH
Bh AN HEEIE RIS e E ke 2 R - I A
BEERAE ) S B IR R A 532 2 PR - TP b R ol TE
BRI Rl B PR AT R - B B IR IR Bk ({E
W2 552 S4ETHE Rawls (2 JFUIAER MM ) FEnTvE R A F
FREORENTEE it & HilE (social institutions) DASEHE fE A H 2R %4
% (natural lottery) FT3& RS S84 -

{EE R E < FEI e e amnt & (R R A RS o
UM (SR (8 AR 28 Ve Skt g
F AT E R B R R TR (AR EE 2
BIERFERE(E &5 - Norman Daniels (X HE7R Rawls & P55 5
BRI e AT fr i TR it R A VI 5 B oy e e 5 R B Lt
GHAEZE - FAEIRERZ I IERME EAHGRAE » If
T rRMER TEiit & fE O/ BE 5Bk & B & 2976 1B H #% & & [# (normal
range of opportunity) ——fEEEME ~ EHH ~ SEEE L& 51 S (rational,
free, and equal members of the society)¥5 L (RIEBES [ & g
» AR B MR B KR H O s A TEE TS
BARZ AT & AT £ R H i (good ends of the life plan)—— &%iit &

53 bR EAvz F 2z Rete Rawls 2R 463% 3T /4% % 59 (thinner) 2 32 &y e 7 > B 32
MHENEFE—ERBEZEN (AR ERZIRERERBITE ~ B4z s
AERBE - ERBEBMZERE) £ FE R R RFREHFERGHT
FE M ZHE  WREME R BT R  HAER AT E FlofT o Bota B
B R LA B R SR IR ik AR 2R B o RAWLS, supra note 34, at 173; NORMAN
DANIELS, AM I MY PARENTS’ KEEPER? 75 (1988).

54 DANIELS, supra note 45, at 34.

55 Id. at 39.




IR K Rl 2 4R 321

2 R B R A R BB I A BT B B & A I 38,2 B TR -

S B EEEEE R iR S REEG
TEME ST A SRR PE T BT A 50 15 A 3 7 7 1) T 5 0 A B e
(Rawls ZHEEPEEEAD) » AR HABEBE TR E S T2 (34 5 HI
TEIATIR T » BT E AT S B R ey DU HC A REBLAE
1 SRS EER THEE S ES - MEY P
i A B Lo ME e (FHIE S % AR s 2 R
B2) i Sen FFEREAFTESERHEAIE S HIEEE M (real
opportunity):Z (& o PKEFEEE He Bl (E A2 R - LB - ihE T
g GBREATE S B R S 60) BYINHR - TiE2eThhs
TEH— A PR A G PR B R B i (AR A ) T2
2 bR AR IR AR LB~ e TR
hEE (ENEEARE I BHIE) MZBIRGE o Rl dE ARIns
EERE ZRRERE B E ES F ST — il g e L
(R RS TAEY (E— BRIy ) e EpoRBM: « |l - B
TLETR B BARRE ST 5 S - A N R R T R B A iR T
B E RS B B o L (A R E S S E R B
fEeEE (EEORIER BIs o & TR &r s S A MY RELEERE ST ) »
AFEREROR B ~ B St R e - thEE e e RE
TREEESHE B - RIS EHUKITE "Ik (H A BEB RS 1%
REFEHH E R T BRI % GEEREERE) Fisms R
S MRS TRE - IS Rl EEEEEER (brute

56 Id. at 39-42.

57 James Smith, Healthy Bodies and Thick Wallets: The Dual Relationship between
Health and Socioeconomic Status, 13(2) JOURNAL OF ECONOMIC PERSPECTIVES 145,
145-66 (1999).

58 AMARTYA SEN, DEVELOPMENT AS FREEDOM 88-90 (2000).

59 Rawls TF3BARARBUGE R Z R A EZARIBRBIEAMALTE R T BAAGEZ
2R (BHEZRETREANERREIMKAE ) @ Daniels ZF3H > 4 Rawls
RAERAM T EE LH AR 2% - RAWLS, supra note 34, at 171-72, 174-75.
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luck » FEHRER RS FIEE) ML S5 e e
Ak RSB R E hERA TS L aRpE  HiEmOSEY
FIER TRt e @A TEE (FREEARRE TR (R
B TR L RS » WARME (A P45 T B My i LS SR L
Eif s A -

(=) B RELT 54L& A ~P4(primary social goods)

IR N PSR ARE TS e AERET
R IR 2 B T e R A BRI & o B BTERASI &
SRR AL S - AIE A B ARSE — a0
(R IE 75— RS R E AR E R T E L B R
iR — TR E T e AR TR o I F AR « R
Uit A E A A A (BRI L ) 1hhE
SERITEERZ M IR & S IRE R R TR it 2
BRI GE S p  F B B2 IR IHE S (health care
receivers) 2 A5 HEBIBI R G TR o At (fREEIGEE ) Wk
Hn A= (A1488) Bty st — 5 S L P e R
RIS ES I ERS -

(HASCEE R » R R S A B E Freei B g B
RS A S PG B G CEE R ET) - HHERLE
L RMETFE LIS B PR A R B HE A EARER] ~ BB

60 ERrIiC RAKOWSKI, EQUAL JUSTICE 74 (1991).

6l P AR S  GUKERARGALPREFFOTFE  HERR
EAMEMNAERZESHERNF T2 Aisf TR HAE AT ERK
e TERAHA A REATERR o B AT b 0 BRETFERAMAL
ZFE BRIBRERDARPERBLTRBETBARFAMLERIETEARF
% o RAWLS, supra note 38, at 57-65.

62 Allen Buchanan, The Right to a Decent Minimum of Health Care, 13(1) PHIL. & PUB.
AFF. 55, 74 (1984).
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W o A - BEITE > & G 2RO E S HE A S
B RE) ) — W e B R L B e 2 FTE R e
FHERNEE S BUFT S < A BT S (IRRIFRERIE A Z R 22 52
HEGERHER) » A NMERGEHEFRRNGRER - EEFERE
BIRE - BB REEATE B o S RIEIRAE - PLRF - Bl<it
FHECRE G #EINASM E 88t &AM o g - B
EE G ReE M B ER B KR E HE —
HY o AR - ZH5EE G K FERE R ABM & 2 AF o
TEZE M IRE > EAKRIRERE G BIEERERZE
B JREs KM R H R 2 1% S (being responsible for his
or her own choice) Z & » 2 G AT B4 R & 2 B
BlefaFHBEL CEIR i dB HE AR 2R EEE S
o JNEEUEEEEHEEARE SR ATE - L G Z#
FEACIFEE T EE - MEERRE 2R ERZE TE
i ANE A (R ZOMAE AR ) - FHIHESK G fERHE
BorREaE  TREERRRZATRE - KL EEEARGES) (f
B Z PRAEEE SRS Fl A B & S Hofthint & B A FrgE S 24 7
o R REE D EE BRI A S E 2SS - SR EHERR
ik & EL AR 712 LLYNEEAR G AE -

{H Rawls it & FA V25 ELA6 2 49,2 1 - AIDURFERE
HEGE AN A B P PR g TR A 52 7 R[5 EE 0 7E Rawls
197 WIZ E&Emaath - ERFAZ EREREEATIER
FEMR ~ S1EZ it & A% & (normal, active, and fully cooperating members
of the society)™ : Kt » TREBZERIERIRIE 2 il & bk B BRIETEIE TS
ATy R T RN PRI IR M B AR R L FrRERR

63 RAWLS, supra note 38, at 174.
64 John Rawls, Social Unity and the Primary Goods, in UTILITARIANISM AND BEYOND
168 (Amartya Sen & Bernard Williams eds., 1982).
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T URAE - s (7F Rawls 2 EUAHEERZME ) [ERHTIA
IEZEIF R Nk 5 AN 2 51k - {H Rawls(2001)IR50E] » BER
W A BB B I 3 DR A ARTE HiZ FE » [HAMYIEE—
T e AR SR T S T A T S R RS R
s AR A2 AT 5 BRI » ShE T AR & FE R (R ]
G E ARG H R R I - B B EARE

(AN - AHSEES B SRR R ) (R RE(E A B FEE 2 M
FIEORIEH A G e it Gk BFTAEE - IR il e
HARIE R BOEEFS TR Y] H A A BS s Ene -0 7%
MRS G e 2 BhEl: - L iRl A E 5
FRTR 2 B8 (flexibility) » TTTREIREE SEEACRE JTH AFERE R - f
S e AR BE A AR R R IR A B - TR
(EFT R it e A SR B S AR » 8
HEARRE S 1% AT 28 B Rl B F P B b T B Fs (B it
ER BT it e EE - TS RO (E A e SR E AR
EVEEREFLE S A » BY SR EHEE S HE O
BRI § R it o B A A ECBl a2 b - hRE
e B S S I T o 2

S5 > SRR R IRE T R ik S A - B AR L R
NEREMLEEAY (ARASME) ZBETE ? ASGERMEA
L BN (A A B R R R IR ARG ] SR
(R FRIERE 1 Ryt & B A LS AR 2E - [NGIERTE RIS
BRSPS BRI HAR O ME G R > ik & ER RHRIEEAZ

65 RAWLS, supra note 38, at 65.

66 RAWLS, supra note 34, at 170.

67 Id.

68 Rawls @ i & A KB Z B EE Sen #3PE E R P A A RMIIKAA
Tk B AR b B B8 AHE H 2 428k © RAWLS, supra note 34, at 168-70.

69 Id. at 169.
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S BOGIRATE 2 IR R R i i e AR - (4
HH MBS R LR REAE Y B « MAREZ g%
smmng s URIER—EEH - ¥ - SRt g ARFREE S A
fBefk (IRt REAM S £ 0 HETIARMGEANTIFRS
Z2f] o I R A E T (R RS i e AR -

PUN T BRI Z B R (8 A B FESE & s ARSI A DA SR B
HRE(E Rt & B A B S AR ZE - (DREAR R it & E AR 2
FERIGEERNECR B V5 » BRIt ARTLHE - AIE
A RIS TR A e iy - (IR E (Al<oH
HAEVF AT E) hEA RH . EARme Ire s el
(T E ELERZER - BREIMNE - EZRE CEARERGERER
e e ZRIEE T > BRI AR REMLR B PR it g S - RN
FIERZEABE AR - RS S S FF o BoR A
BEERE - ERIERT > meRBER - P GlEZiE AR
AL & R HERE TR 2 (0 BR B B P Bl A B & 2
TRAGEM: + Il FRICRE A Rk & B AT Bk & B B B A E &R
F > FEm R — R Z FFIE > #R—AA] - QuE— > HE N AR
IR EAERT— PR R e - AT E ARy B -5 ik &
K& - BIHEMNELER S ECHAEEER (BRI E R (E
ANFEAGETTEERR 2 FR L B R IGGE - WISEFTSE ) > RGeS iR
f Z ATk & A REERIILATIH - 52 - INIRHE A ZEAR
RESEAZE RN - OB H AR RIS R AR B E R R Z
T bR E N EHRER R R R AR (E A TRREAZ I
AT NIRRT ER I E BT itg R EE
R B EEA R IR MR 2B PR -

70 Id. at 58.
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= ~ & & i B 5% (minimum standard of health)#% 4 2 3 !

HEP P PSR ATRT DR B E AR R R EERE .2 T B
EERERERERER VMG - e (i 25 R AR
R LA D8 A BRI Re T] - (EATRE R B N\ A T H AR
SFERE AR TR (A > Airalit G E AN 2 B SE AN ]
HIRZERM - BERCR RARR S S -5 [ I L i R R 2 hy
FTs Zpa P EEGRRE

(=) ArEEFELSFE T F 7 it (species-typical normal
functioning)

TR atamP AT UG H > {8 N fERRER B B ARE T B
K RE A 7% HC 15 8 o 0 B —— [Pb BT A f2 R 52 Y8 (minimum
standard of health)—— HIfjit & (& Tl & # & 2[R Rl 225K > f
A AR stz 2] R PRI 7 i IR R S HRE - BB e R R B &y
ST ) R R A e R T AT () T i 8 T S A
i Ry AR (R - SRR i R IR B R Bl < A% DR E R
s

71 2E¥ b2 333 2% Buchanan, supra note 62; Norman Daniels, Fair Equality
of Opportunity and Decent Minimums: A Reply to Buchanan, 14(1) PHIL. & PUB. AFF.
106, 106 (1985); Gostin, supra note 29.

72 4o AT X Pri © CESCR General Comment 1424 Bl R B 8 Bk A Z 50 A
—RKE R~ BREERT B R - RBER RS RUARFI X2 X
IR BRAM Y RAZ Iy 0 B ERBEA R A S R HZAHA NS A 3
Bp 2 %% o % 4o d JE Government of the Republic of South Africa and Others vs.
Grootboom and Others — £ ¥ > SRR RARBZEREXEMAE BHE
BRI E — v BRASLR MR ZAHA] ; RBpA s B A AR A P2
RBEE > Sy BB Rk A AR RARAFRERA K
A ¥ & E G b(ustify) RIE@ T RZMAIZ B R o M HN % E B AEMA AR
B o IR T S48 A B B A P H AL E R B AE A 2 SR 0 4» CESCR
General Comment 14 B 4§ ¥} 22 %7 & 5. ¥ 2 & B B 3% AR #% (maternal/reproductive
health services and infant/child health services)4L Z 1 B AME F 2 A2 HF] - B3
XA v EHEZRS > BTREZRIERERA RAF A H RS2 A A 2 12
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<% Daniels 2 #5m > AEFFYITE IEH DIEE(species-typical normal
functioning) —— 5 IE & ¥ AT HEME A & 15 H DIRE " —— FE R 3ei k
B BT MR A R YR (L IR (3
ERFRERE N B B B R &SRS R TR R A S 4
H. HE V" o Daniels JE—5 (KIEYITEIE# ThAEHE R HEIGE R
BF3% © (1)3#'s < & & HE S (adequate nutrition, shelter) ; (2)7 24
1YL B Bl T {E R 5 (sanitary, safe, unpolluted living and working
conditions) ; (3):EH] ~ IR ELE IEBEEE (exercise, rest, and some other
features of life-style) ; (H)THPGTE ~ VAR ~ BRI A8 N B IEENR
¥ (preventive, curative, and rehabilitative personal medical services) ; (5)
JEBE M 2 (] A\ Bt & <7 57 AR 75 (non-medical personal and social
support services)’® » M HEH i 0 R IR RS (BLIE R M ET a4 U
B BEEIHAE ) HIRT © (1)ML(F £ 5 B0 B S B IRE 2 RE ST (the
ability to carry out physical and mental activities) ; (2):E{Efit & LREEL
F4 8.2 BE ] (the ability to carry out social functions and roles) ; (3)%HA
I BEJ(the ability to be free from pain) ; (4)EHIKE IR HETI(the
ability to be in reasonably good spirits)78 °

B RAEREETRUBIREZMA 2 £ 7 - Committee on Economic,
Social, and Cultural Rights (CESCR) General Comment No. 14 arts. 30-45 (E/C
12/2000/4). Government of the Republic of South Africa and Others vs. Grootboom
and Others, 2000 (11) BCLR 1169 (CC), 2000 SACLR LEXIS 6 (S. Afr). %%
M S 0 ATdE (E31) X0 R128-32°

73 DANIELS, supra note 45, at 26-27.

74 Id. at 26.

75 /AR —2es L > Daniels 3 K32 A0 T 4 ¢ R AE M £ EBEH A
¥ 0 1 Rawls IE &3 7 %A ETRF FHR G2 AR H -2 (Rawls HE T
3% Daniels 232 3% A L 323% A5 ) | 12 Daniels 32 2 & HE B3 5 6L 4 b 3E
A-FERERAEASEAT REGE  (DREFERINCRARGABETZ
— Mo BERZARRA  QBREFERIHANCTEAR G R FETH T
F 2RI o Id. at 41, 45.

76 Id. at 32.

77 DANIELS ET AL., supra note 51, at 26.

78 LR FTIE 2 B & A4 T spiritual well-being (maintaining reasonably good
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Daniels 7 YIZRHEINRHERINRE (VIREIEF DhRE ) < HiE B E
RS RIEG S WHERSE 2 I P B N & 52 B A PR
(VEHR{EEER » negative concept of health ) & 5228 » ey K] (P e Bl
& A EIaE (Rt - positive concept of health) ZHRIE[TZ
IR AE  HEZ BT M B 2 S —— BT B 7 48 A 4% (World
Health Organization, WHO)E = A S FfE " 48 ~ L ~ itg o &
JE R FE(a state of complete physical, mental and social well-being and
not merely the absence of disease or infirmity) | 7 A5 Daniels
B LR AR AR R (DB SRR B TR
SRR H LR e -

SES.2 > Daniels 2 5N AEE R S0 B 66 14 1k B AR 2 2
B B (R RS > SRR L -~ ke R s e

spirits) is the affirmation of life in relationship with religion, self, community, and
environment that nurtures and celebrates wholeness ; ° DONALD PATRICK &
PENNIFER ERICKSON, HEALTH STATUS AND HEALTH POLICY: QUALITY OF LIFE IN
HEALTH CARE EVALUATION AND RESOURCE ALLOCATION 108 (1993).

79 World Health Organization Constitution Preamble (1946).

80 Buchanan ¥} Daniels Z 4% i R 5 & 5 E 78 A #8402 #3F - Buchanan,
supra note 62, at 63.

81 HZHM@IT > MARREMASTZ T 8K B (wellbeing) | A8~ X 58 £ B
&t (perfect health) » FIEAMAS L&k m (AEEBRAKRIES %
FHEREZ R R TEREERTIE ) B EREGMAEXIRHRER
BB 3% (care) # 2 X —F i (cure)mm (RE R RBIAERKE) > Tl E
AR BREHIEEMERE R (B EZRWEEAEEIE) 2% 2 o TOEBES,
supra note 27, at 21. Id. at 58-59.

82 Parl Basch ZHF REHH > EHEBEZ EFRERNAEHEZEFTEE > ©
B (s ERA) BAEg (WG RRLARE R ) ZAFREH
PEAEENAEEEIHE - £ R0 F2 4 B 1 & (National Mental Health
Association) i 1E 2 B 38T K T2 3, 0 2001 4 F) £ B35 9 ) 4 283,000 A 8%
o nRm (WRBE - HH>RES) XPE  BF4A113,000,000% 24
HAEMMER L  HEALTRIAED R EFEFRAE G TERYE R
BREZRE B TR AR - UE - HERETAREMATREEZESEX
% % - PauL F. BASCH, TEXTBOOK OF INTERNATIONAL HEALTH 74-83 (1990); Beth
Mellen Harrison, Mental Health Parity, 39 HARV. J. ON LEGIS. 255, 257-58 (2002).
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IEHYITEINEE ~ SERKEARA G B R s s A A7
W 2 i A ) i B TR T S 0 o TE o R PR T SR R - (E
Daniels AVZ7E M — 5 #2 HH R HE I % AGE =B E A T2 A %hE
RFES BOERT  (F IR S IR REE RS T IR
HEREE o (A 25 A B (8 AR AT (preferences) ™ Hf1BE 4=
H 0B~ i IhARE RS R R o 1 — A s BELIE
B B UM %0 I R IR R T < SE R U R 3
HR o REH Daniels 2 YT H IREHEEZZE - BEEFRE
SR AR T » eSS R R R T LU © AR
(B B R MR S AR B ~ L3 ~ FherfRess = (Em A
B E B E R B A R IR TR T IR (i e R AT IR
IR A S R Rt P A TR SR - AT iR AN R
RIEEEEDE (AT Soobramoney ZZEH > FiIEAN T BEEIR
I A B ISR LT ) ZIEEY IR
2 HET R -

SRS > Daniels ZEAYIMHIER Diaed sy - P RIRENEEE
B&HE AR 1% (therapeutic medical treatments) B AL S 2 K% FEA%
HOEHE SRR I DhRE AR B e mE g a2 |
BRI B IRS < EEIA - B (R T IERE IGR EIE S
M~ NiESRERIEEE L) ERERMESET S AT EHEE T
BTt & R EH A IER IR R RIRS LT K o B - B HREENA
FEIERER ARSI 2 TEA A e R AR E AR 55 < B B M TR (B S E 7l R
WE &R BN - VI IEE DipeEEm (AR E &R (K
HAERE— M Mt VR M B AR s < B - (BRI E—(F

83 DANIELS ET AL., supra note 51, at 26.

84 Norman Daniels, Technology and Resource Allocation: Old Problems in New
Clothes, 65 S. CAL. L. REV. 225,229 (1991).

85 Daniels, supra note 71, at 108.
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BRI FATIAL ) o« HANRIVERER IR B AR RS 8\ & 1 o
eSS A RESE R (B AT S R R B A ¢ I
Hrnanl g B IEFIERFIRE (AT HEE ket E = e
B HaaE— AR ZiG RS - Wi rTRe B RS R R I TR
LTl > HERRAA RIS R 222 e e (o & (R AT E
AIRDECAZE - 5.2 > DMEAYIRE LR DRl E Ry 115 i e
B AR > SRR ek o A AR IR R 2L R > e B
T IEZIRE T > AN TR R A A — A& e AT e i
RIGERR &85 AT ARG IR E SRR E - I EEE
fFHBRRER 2 PR -

(EAEIERTAT R E Daniels &~ FEps@r sz » AR
(R TR I ThAE B0 B 2 05 B IE M e H [ 2 BB e 5E -
Daniels $fIH/EFTEEH] » BRI ELBERRR H DUITE (% ThAe (R HE
Ikt =l gt b (E =) o 3 v N
(TR BE R B B A\ B e e MBS R IR i g B o 3%
RESC o BRI PR IE S DhREEE IE 3 M S RO FPAS - TR
MR R S E S s TE % SR VEE
B F (R i B R S V4 R (L L O o B S B - i (it
(R A S s S B IE S MR R - TP TR I ThAEHI(E F A
7 () 7 e R PR B T R (A TE M e A B s 8 I AE
S g B Eh L BERELRE — T A BB A A B e &
B —— I

KL > AR R B AR EEATYE Z PR {55 (£ 11t i [ A
IRTHE  (EIEBE R (4 V) 58 2 (biomedicine) ZHEZE (JRENFELL
P IR DORE L [ E AR VIR E B AR FARAE ) - M EAREMEZ A
JEE5UE I o o ] B (R B R TR L Bl IR BT A &

86 DANIELS, supra note 45, at 50-51.
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it e 1% IR R IGE R AR -

(=) ANEERELEE LN 4 (moral powers)

TER e R IR it SR A M AR LR | AR » B
ek FRASEVE i EL 0 )& LATT (H R R B T RE J1 < (R ThRE » BIBEE S8R
(conception of the good).Z BEJJELHEA IEFEF(sense of justice)ZBE
jj” ff Rawls 35 > BEERIEIRAHMAE I » EREINS

e (RN E R E H HFENARSHEHE AR RO E.LF
%ﬁﬁ’”ﬂ} e ZE IR BRI A S A H 25 e B P A T A B 2 A% i H A (final
ends of rational life plans)PTfHE B EBLIGR 2 GR o BEGIERL -
fEIE ~ EE(to have, to revise, and to pursue),” HE 5 DURARREE A
R & S 1EEAZEE C BORIERF A - B - BRI
77 (to understand, to apply, and to act)ZGEJ] ([MIEEZARKEZEE
71D EEAESF S B G A (B AT (ML A
MR 5 Q)i g2 B AR A & aE SR A A E REJIAE
B L SR FE RIS S A (HLETE fIRES
R ) o MRIRDA B2 FidR » ASCEEIEHI LU & HEqm -

(D) BEAAE (R IRE D BCIE SR Bl amh > MERE BRI (6 A B 224
FREThREZ H AUTE M B A I F i & LIPSt e SR EAE T
AT EE (AT ~ AR I e A A

EVN
A ) ©

QEERE) (FEEE R EREZEET)) 2EAREH

87 Id. at 18-19.

88 Id. at 20.

8 ZEZHL  FIEBAERAZEN > FERMBARARGEERSZEN
TAHABEBRIERLZIAES ) WHAIXXIHHEMBRFLEEML  HAK
BB SR o

90 DANIELS, supra note 45, at 18-20.

91 Id. at21.
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HVEnt g A RZEARZE M 56 NRRRFRER - HHAF
AR BEARBC 2R (R FREEERETEHE
WEERESTZ T B EERRAT A E A PR BT T
LVERE o ARSI FEBID 2 -

Q) » BEEERE RS TR & % R I RS
AL E R R A R B BT R - e LB Sl - HLE DL
T B b EL B e R R S VS B ST M G AT 3Bt
e BB LR R IR . (R A e )
P -

FESL » DUBTERE IR b BTGl IR T S I e B T
BEMERIIR S AENE » AR TR I E IR M - 5k SEERE L
F R A (R R HE A S M o B e R AT S TE
5 RIS B TE A SRR SRR B EEe )y - RO E A
BT H 2 BT EARTE - I EL R B E E s R L
NHMERIAT 2 S R I » B E A R B R
SEPERE ST > S5 FREIR I B T R T AR B (A & A
e T RNHC R ERNE A il E SR 8 HARke
H1 o LRSI B E A R S A A

92 Daniels 3k B3] A EIRAE N 1F A FI B 2 AR > 1248 B SRR F % B 38/
ZALH > FAUR IR ) RSB AR AR ) 1F A FIET R R GE B ZARE o & Daniels R4
BN Z A B 5 e B B AR ) REBE > TR BP AB A BIRATIE R A ~ 15 Bt
M RERSRBATBEERRRAES ZH N LEF LGB H KB RBAER
RBELTRHAAENAARBEZAEGRE  MIFBEMAZIRERETE
B o hodt¥hm AR E T IR L X 4R B BB AR 30K 83k 2 £ 4% 4% B (cash it
in)Z B8 > Daniels % EF LA > ETHRALERERFAHBARTRAZ
SHHE S AT AR~ 5B ~ B 8 &8 2 (“] am only interested in making sure that he
has the mental capability to form and revise his conception of the good in a normal
fashion.”) » M 3kPr A AHA 345 | Wi e | BRI RAIRAE AT A
BE~ EBRERSENZIERFTE > HIERAEHESZ - DANIELS, supra note 15, at
221.

93 Id. at20-21.




IR K Rl 2 4R 333

PR R b (RBBREENR) R - BIF - EHEEE a6

[ HIME A TEE SIS ([HRESMUEIE LI &8 A B 240
Tk P B B - 5528 SR R A0 E R B —— DB
KA RER S A T ST R 2 S B A5 e 2 B AR E
E2OES  MEIEEE 2SR A S E O NEZE
- hEEEEEE C e R RS ks 28 a8 - |/
M (BB E S s B SRR R R 2 I 2 HB SR
ARV RS TE % e B BN TR S B B TR it o R 3575
S LT 2 e IR S DA 1161 (restore) (I8 AR DAFT (1 S5 8 2 RE 7 o i
REE™ o T LAl RN 2 PO o [RIRERY - HEE IESRRS S

(et e R B G E s SRR EER EE R R
IR B FTESFC BT (R R A i R & I v o

T o
I

B BANEERE A HEE M - KB IRE A RS
HEZ PRI - (G BB TERE 11T MR < (R R AR B A AHEHE S
M MEZ > WIEPTE BRI EERE 2T AR » HEE
MR EERE 12 A3 M EE 1S 2 E A (full and informed exercise
of the moral powers)E7/T ABL T ATEEHZE » SR BT RAE
BBy 2 R T B LRSS S R AR A - (R i
% o EHHURIRT E (e ER IR R Pt [ Rl 2 S B G 7y - H
PrIpE SRR N R AN S - (ERLIL & AR ik A& i,

94 RAWLS, supra note 39, at 313.

95 (2B AR TABERLAABAFHH TTEIEENMAAZBER > ™
RIEBAFRRENEE (FEE) ZH - YL2REBXBLATAHABRATS
RAE BABRI ZAZ SR E © 1d.

96 sbE FEEHE L > E4E(restore) AR UATIE B MA N AL BERE > B4R
(cure) E X EBMABREN XL ERRKAE > ERA— AR —HF -

97 RAWLS, supra note 39, at 315-16.

98 Atk A A Rawls #lAEEENHB AR BB EEZHEEIME » &
R R E AR EE R BB E F24F kMt - RAWLS, supra note 34, at 113-14.
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) FyREHRE T ORI A PP B8 A] MG HEREAR A A 2 ( RPBELAC{ A AR
1) FriA > RIS EZit g e AR fbE LR RIAE 2 &
B o Nt - B[ R AR R 2 A AR ey - k& (5 n] AR B
RESITERIRYE - SR —TE T R A A E (2 B O BB B Y o
BHRAZERIGENR - BOIME - EVELEE e T~ A
HEREE IR BEARRIGERE R > HERE s HE
Lt (A2~ =~ (—) Z&fam) - [BELUEEREIERAME > HITE
AT AR IR AR IR I ELETERE ) ZTHE (EARGERIRRE ZHERr )

AHHEZBABE © ) EPAEGRRE N R BB ISRESITT B > AHER
AR BEETERE I TR IR BRRE - T6RHTE L BRIkt C BT
R (ANZEPERAT IR E IR I 216 HE ) ¢ Q) E R
TR RER BB TERETITT B AR FE R E pRF - AHB 2 BE 1S AE
FTEE B E IR BRAE » 1RFRHTE < BRI < BRI
(& (AMsGEIE < inFATE ORI RE L6 ) - 5.2 » JETERE
N FER AT HE— & o N RV RLE H ThRE B2 - omaR (A B
ETSRE N IEE T AR AL DY IE IR - 7% AFEAC R FEARE
LIS 5 (AR R AT BRI a1 R B AN IR R e

MEMLAEARRES) CEEGES)) FIBTE AR M-S - 8
WHO Fromaif@s (MRS & TAH - O - ibg 2 L@k
fE | 5} ICESCR FTF¥iE " fxE 0] {5 .2 fi FEFZE ¥ (highest attainable
standard of health) , HIEHZEHE - SO - 25 H Kk FIEZERE
B LAz AR (RIRER KRR > JRA]REERTE /N R
EHIZ A AR (BRI R R A FTREFEFRTABARZR ) » 5%
D BN IRREFE AT RERCR T & WHO FiTE i B2 < (iR

99 Article 12.1 of the ICESCR, “The States Parties to the present Covenant recognize
the right of everyone to the enjoyment of the highest attainable standard of physical
and mental health.”
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RRE - HEIZRAF G WEE R MR ARRE AR Fe B R
NHE - (BEEEREVFERG ST - AHBSRME N UAEE
HEbR H BUCE RIS . DN ZEIRRE 5 R it EEGEA
ERIERIEE R - M I N2 E NS E E
BB NGB SRR HAR P o MEANTRERS O BE N 208K
RBEASESE RS & 2 R » Daniels {EFERASZER RS T ELDUE H P 1E
THREERATIRE © NI - ik & BRI R DB R B A 2
FER(E A - A ER MU E . R RIGE - BRI IE R DyReEd
IEH YR RE M BE M EAE © (8 AREAER . TR, B
EFHHYIMEEF DiRE BRE] (2058 fEsGGeiE ) » Al Daniels #F
fE[AI%E T8 & o (R IEZE(“If [an individual] was a compulsive or
phobic personality ... then I would be inclined to offer him some form
of therapy for the underlying disorder.”)]00 o ASCANFSR - it &2 e
BEREME H EERRTGE LR > RERIERYERECE
A o W TEH LY IE F DRE S HOB FERE 1.2 IR 5 A5 ERE
TEREJI:Z BET I (capability) Il AN PAT HCBR T fa B R i <2 2 8B R - HI
TRt H AHRE R WA R R FR I 1 i o DRSS - —
figims - N H ] DUEERIZNEIZ R A —E Eizf - AR A
IEUR . HE R RS R DA R BB B AR T AL B FEARRE ST »
SRBER (IR A RS Daniels A A2 ¢ FEETREHR
EERMERIGELICGE H DB ZGEIRRE R - (B5 H B/
R/ NG B HAPR E e —(FE e e Z8Y2E - Jl H #jR
FE IR 2B R8P 5 R BE B fs PELBRE HL Se BT B B AR RE T Z I
B —— N H AJRERRR HL LB 2058 < IR R B A AT HABE %
L EREEEY) > WA EH T EN CERETRHATREES

100 DANIELS, supra note 15, at 220-21.

101 Daniels 324 REK 2 &EcMmEHRBAREIRLIISARRMHZ A% (12X
EYEETHENZRE) BN SRE 2% e RRLEH
R B B 2 X5 o Id. at 220.
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M (MRS ERSHSS “ﬁ)mom%IJZD@$§L%%
SR - R R » BRI S SRR A R
(AN FE AR AR TS ) AU HR 208 2RI - I (R e a sk A4
@ﬁiﬁﬁZ%ﬁ(mE%MI{ﬁ%@%ZF%i$EMMF&
PAGERE . F2FE - TEVIREIE R ThEERIGH T » Bl H EESES
IR T Tx%fﬁ@ﬁ’ﬁﬁ%T%ﬁ%%MIIﬁE@
FRIAGE  $T5) -

PRI - SEFEER ﬁfﬁKK%@@Zﬂﬁi (AT DU e
BEE T SR B LA A SR~ B SR ) B SR s — MR
SRR (R RE IR ThEE S s %T%é&%’ﬁ%wm
IR P o HEETTRES |3 BEER » T e AN, BHIUNE
BRAA BB A SE R ﬁwﬁ&ﬁZﬁ@wT’ﬁyﬁ@@Lﬁ

CSERETE L EMEAE Y TRES (T, B TREEIER I L (R
MLIT%WH’W%MMLZ%£$T€£%T%%%ﬁ§%ﬁ
R e e —— A
ﬁa%kﬁﬁ%Z@%ﬁ&%ﬁu%%@A@W B EAE LT

7

102 U#HHE EBRBZEN BB B ﬁnhbﬁﬂ& fBEE~EBERSZ
ﬁ’E%Hz$%%%ﬁE%l#£ d?ﬁ%%iﬁAzﬂﬁ
H%ﬁﬁ@i%ﬁ%z%ﬁﬁzﬂﬂﬁﬁ%@%zm%ﬁxﬁ %, g
B E WA ZAE N T A lT@mibﬁiﬁ*“&%ﬁxﬂE‘

103 &bk = 3t K%%xiﬁiiﬁ Danlels EHz R lﬂiﬁﬁﬁ"mﬁﬁ)ﬁ—?
EHTIERUSVIEERBETR,EZHAE (AXARERF LA %54
1% W%%&ﬂﬁﬁm¢%ﬁ$$%z%ﬁ)ﬁ#ﬁ%@ﬁ#%ﬁﬁ%%
BB T B AR HE T A € 50 B 2 R4 - Daniels #| A EF & hhe 2 2E461E 4

g (BETFHREERE) RAGERETZ 2 HLE (NEFAATHZH

W) MAA] EIRAE B A N A A B AR BEAS B 2 FIBTRIE -
497,&301.,57?@” N THERESEE (AR ELYBERALEFARE
BRZAEGRE ) AWK (EAEFHRAERZIOH R ARA Bk
KETFT R85k 85 EH kN ﬁ@ R REEAAREZE
R ) BT ERET RGBT RETE ﬁiz%* R apAE e
FHRERBERENERHBEIRHASAGDEZL % AR EEE AR X
ZhRE TRAEMBERZER ) FARERET RSB G —BAEZE
235 4 2 PUIE AT A AR R R RIRAZ ST AT ©

?p} Emt %?Fr

o
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ZAEN TIRRETT R ) SEFERESIEN AT (EEAEERARNE ) - - NFRE
BE] TIEH TR ) EERE AR - AU ER AR
L FANLIIRE: v Ire | o= ErWEER i SVATIN =S 1 NATIRE: /v 7
et A PE o ECRR T o i R e S R AN (A B ]

BE -

()&l N BRSBTS I AREREE 2T > [EEE
A4t g BB YE 2 SRR DB EARERN - Bl -
&~ Mg E AN > (HREA DR R R B
JIA M B B St g AR EARE Y - B
ENREAERRE < A TCHE 2 T EEERE S ATE By —eis
FELIEEIGIIBRIERE )T > MR IS S AR ERE &
BEJTZ N o BREIACEE > T 1 IRNEHIE S i EZE T
BB AYNP (Pneumoconiosis * AIREE IR FMEETS -
WP R > EBIET) > MRS g ARt 1 HEE
R FRIRGE > BRI EaA A LR 1T S A A BEA [
ZHHE (isesEaH) EMEER KR EE - 1 55
AFEREZ IREIT  HIEEEESE TIE (CRawlETIE) &
B 2 2B E R - 2w EN A 2 o i8R T REE
B HGE A R R DUE I A E R o N o (BB
2k 5 R1EF (W Rawls Z IEFFEAN) FE(E A EERE
JIEAASTERE DU NI > WA HTIRE © JRs - it
HEEFEAFEEREIE AREFEELL T ZEA > 8RR
PR B RE B WIEERORHHAVEZHE AR -

OMEEE N BTSN EEE B REREELL B (B Rk
RENACEHUE N ZBIERE NS AR BRRELIT ) - IRRIRE
KHERNETERE TSR BB L F fR A 2= g
AR RAHEN B B HE ik & B A 2 73 BE B
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s Mt e T e g Y - s
2 ERRRCREATIE RS B (IR AR EME A AE I, &
B2 R - TR R E A (e B g A R AR
JIHEE Sy B4 BRSO SRS B RIE Ot 8 A KR
RG220 SR e B R RS R 2 i B E S
ZIERSENE ; FIL - EASEIIER PR R AR fE
bz zER) (B RS SRR - A e S
SEETARTE HiES FE IS s AR )y - i(E A S E
FRTEASELRE AT A SIS &« G e = o
VE B —— T e Y P O A B L At A 7E T
B P A B 0B P (HR AT R T P A 3R
2R —— RIS B S 2 AR ETHRE « SR
= T A T HERE S ERE - (HE SRR e
T AR BB 1 A7 (W T & B AR B\ SRR -
Wi o SR N2 ) IR T AR it g
AR RS KRB R AR o R e (AT
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IN MORAL PHILOSOPHY 90 (David Braybrooke et al., 1968). Callahan, supra note 15,
at 53-57; DANIELS, supra note 45, at 26; Richard Glenn Abramson, supra note 16,
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133 Daniels, supra note 71, at 106.
134 Daniels, supra note 84, at 231.
135 CALLAHAN, supra note 15, at 53-57.
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136 Daniels, supra note 84, at 234.
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Health > f§#% ICF ) (3% %% World Health Assembly Resolution 54.21) > it &
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138 DAVID WILKIN, MEASURES OF NEED AND OUTCOME FOR PRIMARY HEALTH CARE 12-
14 (1993).

139 44 %5 7% # (orientation) ~ % #% %% 3r B X (physical independence) ~ 47 % f
(mobility) ~ B ¥ /& & (occupation) ~ # & %4 #1(social integration) ~ &% B £
(economic self-sufficiency) °
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%= #k38(impairments) ~ %% % (disabilities) $ 7% [ (handicaps)

disease or disorder impairment — disability —  handicap

conceptual scheme
T experience experience experience
intrinsic situation p _, Xp p

exterionized objectified socialized
scope
physical, mental, social  tissue/organic - individual _ social levels
malfunctions level levels
e.g.
blindness vision — seeing —  orientation
rheymatism skeletal — walking —  mobility

T4 %R ¢ Ann Bowling, MEASURING HEALTH: A REVIEW OF QUALITY OF LIFE
MEASUREMENT SCALE 3 (1991).
David Wilkin, MEASURES OF NEED AND OUTCOME FOR PRIMARY HEALTH
Care 5 (1993).
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141 Soobramoney v Minister of Health, KwaZulu-Natal, 1997 (12) BCLR 1696 (CC),
1997 SACLR LEXIS 4 (S. Aft.).
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142 Id. at 7-8.
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Z B ABE AR HRE B EEE H R E R SR &R
(MERERFAFFESEZIMABME ) RASBEZSPHEER
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144 Callahan, supra note 112, at 209.

145 SEN, supra note 40, at 367-68.
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pHE o REMRE LB AL RIS - DWORKIN, supra note 46, at
316-17.
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149 Id. at 313-19.

150 Id. at 316-17.

151 Id. at 315.
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PHIL. PUB. AFF. 101, 112 (1991).
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155 Id. at 23.
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