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Judicial Review and the Transition of
Authoritarianism in Taiwan

Dennis T. C. Tang*

Introduction

Judicial review (See, e.g., H. Abraham 1975, 280; Alexander Bickel 1962, 1),
known as the power of a court to strike down and invalidate legislative and
executive actions as unconstitutional, has become a popular feature of modern
constitutionalism. The fundamental concept of judicial review rests on several
premises (Mauro Cappelletti 1989, 117-118). First, a written constitution, primar-
ily conceived as a codification of individual and social values, is considered as a
Higher Law with relative immutability. Second, no laws (usually labeled as stat-
utes or acts) enacted by popular representatives (legislature) or actions taken by
an administrative agency may contravene that Higher Law. Third, as part of the
Doctrine of Separation of Powers, the judicial branch is entrusted with the power
to review the constitutionality of statutes and administrative actions.

The Constitution of the Republic of China (ROC) (kereingfter referred to as
“the Constitution™), which was enacted on December 25, 1946 and came into force
one year later, embraces a full-fledged judicial review. Section 1, Article 171 of the
Constitution prescribes: “[1]aws(} that [are] in conflict with the Constitution shall
be null and void.”(? Section 2 of the same Article goes further: “[w]hen doubt
arises as to whether or not a law is in conflict with the Constitution, interpretation

% Senior Fellow, Sun Yat-sen Institute for Social Sciences and Philosophy, Academia Sinica;
Professor of Law, Graduate Institute of National Development, National Taiwan University
(NTU); LL.B., NTU, 1978; LL.M., NTU, 1981; LL.M., Harvard Law School, 1984; 5.].D., Tulane
Law School, 1989; Visiting Scholar, Cologne University, 1993-94. All rights are reserved by the
author.

(1) The term “laws” used in the Constitution, according to Article 170 of the Constitution, means a
legislative bill that has been passed by the Legislative Yuan (the ROC legislature) and promul-
gated by the President of the Republic.

{2) Article 172 further prescribes: “[Administrative] Regulations that are in conflict with the
Constitution or with laws shall be null and void.”
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thereon shall be made by the Judicial Yuan.” Article 78 of the Constitution reiter-
ates that “[t]he Judicial Yuan shall interpret the Constitution and shall have the
power to unify the interpretations of any law or regulation.” {emphasis added) Sec-
tion 2, Article 79 of the Constitution confirms: “[t]he Judicial Yuan shall have a
certain number of Grand Justices to take charge of the matters specified in Article
78 of this Constitution, who shall be nominated and, with the consent of the Control
Yuan, appointed by the President of the Republic.” )

This article investigates the role the judiciary played in the transition from
authoritarianism to democracy on Taiwan. Section I provides a general back-
ground of the judicial review of Taiwan from a comparative perspective. Section
II explains how the Grand Justices, by exercising their power of constitution inter-
pretation, could, on the one hand, uphold the legitimacy of authoritarian rule in
1954, and yet finally end authoritarianism and embrace the worldwide trend of
democratization in 1990. Section III searches for explanations for such a distinct
about-face by the judiciary. Section IV synthesizes lessons from this unique
experience by suggesting revisions for the present judicial review system.

I. Judicial Review of Taiwan:
A Comparative Perspective

By the authorization®® of the Constitution, Taiwanese legislators shaped the
complex organization of the Judicial Yuan. Section 3 of the Organic Act of
Judiciary Yuan of 1947 prescribes that “[i]n the Judicial Yuan there shall be a
Council of Grand Justices consisting of 17 Grand Justices to exercise the power of
interpreting the Constitution and unifying the interpretations of laws and regula-
tions. The Council is presided® over by the President of the Judicial Yuan.”
Section 4 of the same Act fixed the tenure for the Grand Justices at nine years. In
practice, the Grand Justices have been customarily re-appointed, except those who
are 65 years or older, when their term of service ends.®)

The tenure of the Council of Grand Justices began in August 1948 and the first
meeting of the Council convened on September 15, 1948 in Nanking City, Mainland

(3) See Article 82 of the Constitution (“The Organization of the Judicial Yuan and the various
grades of courts shall be prescribed by law”).

(4) The president only presides at the final meeting of decision, without the right to vote or argue.
Nor does the president participate in the pre-decision meetings.

(5) After the latest revision in 1992, Section 2, Article 5 of the Organic Act of the Judicial Yuan
reads: “The tenure of a Grand Justice is nine years per term” (emphasis added). It strongly
suggests that a Grand Justice is entitled to be reappointed. Since 2003, however, the tenure of a
Grand Justice will be fixed at 8 years and no reappointment will be allowed. See Section 2,
Article 5 of the Additional Articles of the Constitution enacted in 1997.
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China. The Council resumed meeting in Taipel, Taiwan, on April 14, 1952. The
Council is now in its 6 term and as of February 1999 has rendered more than 477
decisions (officially known as “interpretations”).

From a comparative law perspective, there are several noteworthy character-
istics of the Taiwanese judicial review process.

L.1 Centralized Judicial Review

Partly because of the Constitution’s mandate, 6} and also due to the influence
of other Civil (Continental) Law countries (such as Austria),(? the power of
judicial review has been monopolized by the Council of Grand Justices.® Sucha
centralized judicial review means that ordinary courts need not, in practice, pay
attention to constitutional issues.{®) The resulting remoteness of the Constitution
has, in my view, indirectly contributed to the maintenance of a decades-long -
authoritariam gevernment.

The gap between the Constitution and citizens has narrowed since 1995, In that
year, the Council handed down Interpretation No. 371 which stated that when in

“doubt concerning the constitutionality of an applicable statute in a pending case,

judges from courts of any judicial level may suspend proceedings and apply for an
interpretation from the Council of Grand Justices. In fact, since this decision was
passed, only 5 of 116 interpretations rendered by the Council have been appli_ed for
by lower court judges. ' ' '

As a specialized judicial body(10) that exclusively conducts judicial reviews,
the composition of the Council of Grand Justices is radically different from that of

(6) Article 78 of the Constitution precisely prescribes that within the Judicial Yuan there shall be
a certain number of Grand Justices to interpret the Constitution and to unify the interpreta-
tions of statutes and regulations.

(7) See the Austrian Constitution of October 1, 1920 (known as Qkfoberverfassung).

(8) In contrast, in a decentralized judicial review system every court has the power and duty to
determine the constitutionality of statutes when they come before the court.

(9) The worst situation occurred during the 1% session of the Council of Grand Justices (August
1948-August 1958) when only state institutions, not individuals, were allowed to apply for
judicial review {constitution interpretations).

(10} Article 77 of the Constitution characterizes the Judicial Yuan as “the highest judicial organ of
the State” responsible for the trying of “civil, criminal, and administrative cases as well as
disciplinary punishments of fonctionnaire public” in addition to judicial review. Yet the
Judicial Yuan has never de jure been a court. Various statutes (i.e., the Organic Act of
Courts, the Organic Act of Administrative Court, and the Organic Act of Committee on the
Discipline of Civil Service) have assigned these jurisdictions to variant subordinate courts.
The relationship between the Council of Grand Justices and the Judicial Yuan is also ambigu-
ous, as the President of the Judicial Yuan has never simultaneously served as a Grand Justice.

Whether the Judicial Yuan should be transformed into a real supreme court has been
ardently debated in the Judicial Reform Committee. See e.g., Judicial Yuan, Proceedings of
Judicial Reform Commuittee, Vol. I (1996), pp. 652-662.
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ordinary courts. According to Section 4 of the Organic Act of the Judicial Yuan,
a Grand Justice must possess at least one of the following qualifications:

(1) have served as a judge of the Supreme Court for more than ten vears with a
distinguished record of service;

(2) have served as a member of the Legislative Yuan for more than nine years
with distinguished contributions;

(3) have taught principal subjects of law for more than ten years in a university,
and produced specialized writings;

{4) have served as a judge of the International Court of Justice or authored
authoritative works on public law or comparative law; or

(5) be erudite in jurisprudence and have experience and be renown in politics.

The number of Grand Justices to be appointed by virtue of any of the above-
listed categories shall not exceed one-third of the total number allotted. (Emphasis
added)(11)

Compared to career judges in ordinary courts, the Grand Justices who meet
the above criteria inevitably come from very different backgrounds, making the
council more flexible, more adaptive to social changes, and more able to make
comprehensive deliberations on constitutional issues.

1.2 Abstract Judicial Review

A much more far-reaching characteristic of judicial review in Taiwan lies in
the fact that the Council of Grand Justices may interpret the Constitution in the
abstract,(12) ie, they are not subject to the “case or controversy” requirement (See,
e.g., Lea Brilmayer 1979, 297). The abstract judicial review stands in sharp con-
trast to ordinary courts in both Case law and Civil law countries. -

Though the Organic Act of the Judicial Yuan created the Council of Grand
Justices, it left the CounciFs procedures to be ruled by the Council itself. The
Council promulgated the Rules of the Council of Grand Justices on September 16,
1948. Modeled after Austria’s Constitutional Court, Article 3 created an abstract
judicial review process that allowed any organ from the central or local govern-
ments to seek a “constitution interpretation” from the Council whenever they had
pure and simple “doubts or problems” regarding the application of the Constitu-
tion, statutes, or regu]ationé when exercising its duties. The Council endorsed the
abstract judicial review by passing Interpretation No. 2 on January 6, 1949.

{11) The Act was originally enacted in 1947, and amended in 1957, 1980, and most recently in 1992.
- 'The provisions, with emphasis, represent the revisions of 1957. . No modifications have been
made regarding the gualifications thereafter.
(12) As to the other power of the Council, i.e,, to unify the interpretations of laws and regulations,
can only be exercised in a dispute or controversy by the nature of things.
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It reads:

Article 78 of the Constitution prescribes that the Judicial Yuan has the power to
interpret the Constitution and to unify the interpretations of statutes and (adminis-
trative) regulatigms. It states that the Judicial Yuan both interprets the Constitu-
tion while also wunifying the interpretations of statutes and regulations. Such
wording obviously carries distinct meanings. Article 173 of the Constitution
stipulates that the Constitution shall be interpreted by the Judicial Yuan; therefore,
any organ from either the central or local government that has doubts regarding
the execution of the Constitution while exercising its duties is entitled to apply for
an interpretation [of the Constitution] from the Judicial Yuan. The same applies
to doubts arising from whether a statute or regulation contravenes the Constitu-
tion. Whereas doubts arising from the application of statutes or regulations by a
competent organ from either the central or local government shall first investigate
its meaning and subsequently apply it. In such cases, there is no need for such an
organ to apply for an interpretation fof statutes or regulations] by the Judicial
Yuan. However, when the opinion held by an organ regarding the interpretation
of a particular statute or regulation differs from that held by the organ applying
for an interpretation or by yet another organ regarding the interpretation of the
same statute or regulation, and when, according to law, such an organ’s opinion
shall neither be bound by the opinion of the organ applying for an interpretation
nor by the opinion of any other organ, and neither will the opinion be subjected to
any other organ’s review, then there is a real need to apply for an Interpretation
from the Judicial Yuan for unifying the various interpretations under dispute. If
and only if such a ruling occcurs, may an organ apply for a unifying interpretation
(Emphasis added).(13)

Regardless how plausible, the reasoning of Interpretation No. 2 committed a
serious mistake by equating “centralized judicial review” with “abstract judicial
review”. Indeed, the Council may still exclusively enjoy the power of judicial
review yet “interpret” the Constitution (i.e., review the constitutionality of a
statute or regulation involved) solely in cases or controversies as numerous
ordinary courts have been doing for so long. In terms of legislative policy, the
abstract judicial review is problematic as it allows the Grand Justices to waive the
“case or controversy requirement.” Such an “abstract judicial review” is prone to
surpass the limits of the judicial branch and become either constitution framers or
super legislators {See Dennis T. C. Tang 1998c, 67 for details). 1 will elaborate on
this point later (in Section IV).

(13) See Judicial Yuan, Comﬁlatz'on of Interpretations by the Council of Grand Justices (August,
1991), p. 24.
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In the wake of the Council’s Interpretation No. 76(14) (May 3, 1957), the Legis-
lative Yuan in 1958 enacted the Act Governing the Council of Grand Justices of the
Judicial Yuan to limit the power of judicial review. However, the Act continued in
the footsteps of Interpretation No. 2 by defining the Council’s jurisdiction. Article 3
of the Act(15) states:

Matters of constitution interpretation by the Council of Grand Justices shall be as

follows:

(1) Matters relating to doubts and problems arising from the application of the
Constitution;

(2)Matters relating to whether a statute or regulation is in conflict with the
Constitution;

(3) Matters relating to whether the statutes for self-governance of provinces and
counties, and the ordinances and regulations promulgated by provinces and
counties, are in conflict with the Constitution. (Emphasis added) .

Article 4 of-the Act further provides:
Application for a constitution interprefation is admissible under one of the

following circumstances:

(1) Whenever an organ from the central government or local government has
doubts while performing its duties as to the proper application of the Constitu-
tion; or [if an organ of the central government or 2 local government] has a
dispute with anocther organ as to the proper application of the Constitution while
performing its duties; or [if an organ of the central government or a local
government] has doubts as to whether the applicable statute or regulation is in
conflict with the Constitution; _

(2)If an individual, whose constitutional rights have been infringed upon and who
has already instituted a judicial action in accordance with the law, has
doubts(!8) as to the constitutionality of a law or regulation as it was applied in
the final decision of such person’s case by the court of last resort.t?)

{14) The Interpretation ruled in essence that members of the Legislative Yuan, the Contrel Yuan,
and the National Assembly are all qualified representatives for attending the activities of the
Inter-Parliamentary Union. See Judicial Yuan, Compilation of Interpretations by the Council
of Grand Justices (August, 1991), pp. 109-110.

(15) Similarly, Art. 93(1)2, GG and Section 13(6) BVer/GG (Gesetz fur Bundesfervassungsgericht}
permit the Federal Constitutional Court of Germany to review legislation upon request of
certain constitutionally enumerated parties (known as “abstrakle Normenkontrolle™).

(16) “Doubts” hereinfer “disputes” or “controversies”.

(17} This means the individual petitioner must first exhaust all regular legal avenues before
bringing the case to the Council. Fortunately, the Council has lowered this procedural barrier
by rendering Interpretation No. 371 in 1995.  See supra text pp. 4-5 for the details.
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The Council shall reject the application if it fails to meet the above prerequi-
sites, (Emphasis added)

Since 1993, the abstract judicial review has been sustained, or actually extend-
ed, following the repeal of the Act Governing the Council of Grand Justices of the
Judicial Yuan of 1958 by the Act Governing the Hearing of Cases by the Grand
Justices of the Judicial Yuan.

1.3 Decision-Making Process

Similar to its counterpart in the US(18) , the Council’s Rule required a quorum
of two thirds of the Grand Justices residing where the Central Government is
located, and an accord of one half of the Grand Justices present for making a
ruling.(19)  Interestingly, there was no differentiation in terms of the votes re-
quired between a “constitution interpretation” when the Council inferprets ihe
Constitution and a “uniform interpretation” when the Council unifies various inter-
pretations of a particular statute or regulation. It is the Revisions to the Organic
Act of Judicial Yuan of 1957 and the Act Governing the Council of Grand Justices
of the Judicial Yuan of 1958 that prescribed different thresholds. While a decision
dealing with the uniform interpretation of statutes or administrative regulations
only requires a simple majority of the Council, three-fourths of the total number of
Grand Justices are required for a quorum and at least three-fourths of those
present must concur before a “constitution interpretation” is conferred.) The
restricting effects of such different thresholds are obvious if one compares the
totals of “constitution interpretations” rendered by the 1%t and 2™ Councils (Table
1},

The threshold for passing a “constitution interpretation” was lowered in 1993
when the LY enacted the Act Governing the Hearing of Cases by the Grand
Justices of the Judicial Yuan, replacing the Act Governing the Council of Grand
Justices of the Judicial Yuan of 1958. Section 14, subsection 1 of the new act
prescribed:

When rendering a constitution interpretation, a quorum of two-thirds of the total
number of Grand Justices currently in office, and an accord of two-thirds of the

(18) 28 U.S.C. § 1.

(19) Section 12, the Rules of the Council of Grand Justices of 1948.

(20) Section 6, Organic Act of the Judicial Yuan of 1957; Section 13, the Act Governing the Council
of Grand Justices of 1958.

The author believes that these restrictions are unconstitutional as they violate the
Doctrine of the Separation of Powers by infringing upon the essence of judicial power. See
Dennis Tang, “A Critical Review of the Council of Grand Justices’ Interpretations of the
Separation-of-Powers Doctrine,” in Dennis T. Tang, Separation of Powers Revisited (1998), p.
145.
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Table 1. Composition of Judicial Review Decisions

Term of Total of Constitution Uniform
Grand Justices Interpretations Rendered Interpretation Interpretation
" 79 25 54
) {Intr. No. 1~No. 79) '
07/14/1948~09/24,
(07/14/1948~09/24/1958) (100%) (31.65%) (68.35%)
- £ 8 3
(Intr. No. 80~No. 122)
09,/25/1958~10/01/1967
( /1967) (100%) (1856%) 814%)
- 24 2 22
) (Intr. No. 123~No. 146)
10/02/1967~10/01/19
(10/02/1967~10/01/1976) (100%) (6.33%) (0167%)
" 53 | 31 22
(Intr. No. 147~No. 199
1 (10/02 ~ 1/1
(10/02/1976~-10/01/1985) (100%) (58.49%) (@151%)
o 167 | 149 18
' (Intr. No. 200~No. 366
10/02/1985~10/01/1
{10702/ 01/1594) (100%) (89.22%) (10.78%)
o 121+ 118 3
(Intr. No. 367~No. 487)
10/02/1994~
(10/02/19%4~ ) (100%)- (97.52%) (2.48%)
487 334 154
Grand Total
ranc So (100%) (68.53%) (31.47%)

Source: Author’s own characterization and statistics based upon interpretations appearing in the Judicial
Yuan, Compilation of Interpretations by the Council of Grand Justices (August 1991} [hereinafter
Compilation]; Compilation Supplements I (August 1991); Compilation Supplements II (August
1991); Compilation Supplements III (June 1990); Compilation Supplements IV (June 1950);
Compilation Supplements V (October 1981); Compilation Supplements VI (April 1993); Compila-
tion Supplements VII (June 1994}; Compilation Supplements VIII (June 1995); Compilation Supple-
ments IX (June 1996); Compilation Supplements X {June 1997); Compilation Supplements XI (May
1999); Compilation Supplements XII (June 1999).

*As of July 9, 1999,

Grand Justices present is required; however, for ruling a regulation unconstitu-
tional, only an accord of one hall of the Grand Justices present is required.

The Council's interpretations have another unique characteristic, as compared
to the decisions of other courts. That is, since 1957, separate opinions(?l) (including

4
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concurring opinions and dissenting opinions) have been issued, and since 1977 the
author of each separate opinion has been made public (See Dennis Tang 1999, 38
for details).

1.4 General Binding Effect

Due to the absence of the principle of stare decisis, as well as the fear that a
law or regulation that had been deemed unconstitutional remained in force and
binding, it was decided by the Council that its interpretations had a general bind-
ing effect. This far-reaching application was significant, as lower court decisions
were restricted to individual effect only. In Interpretation No. 185 the Council
unequivocally announced that “interpretations rendered by the Judicial Yuan shall
have a binding effect on all agencies and people.” (Judicial Yuan 1991a, 23) Fur-
thermore, interpretation No. 188 decreed that “an interpretation rendered by the
Judicial Yuan shall, unless otherwise specified in the interpretation, come into
force on the same day when the interpretation is publicly announced.” {See Judicial
Yuan 1990, 1)

In fact, under a general binding effect ruling a constitution interpretation can
only be repealed through either a constitutional amendment, which requires a
special majority(22) of the National Assembly, or re-interpretation by the Council
itself.

1.5 Overview of Achievements

© As of July 9, 1999, the Council of Grand Justices has rendered 487 decisions,
officially known as “interpretations”. Among them, approximately 70% were
“constitution interpretations” while only 30% were “uniform interpretations.”
Moreover, the amount of “constitution interpretations” has been consistently
increasing since 1976 (Table 1). Table 2 shows the contrast between “abstract

(21) In the early days, the Council did not distinguish concurring opinions from dissenting opin-
ions, and until August 1987 “separate opinions” were treated as dissenting opinions in calcu-
lating the votes needed for passing an interpretation.

(22) Art. 174 of the Constitution provides for:

Amendments to the Constitution shall be made in accordance with one of the following
procedures:

1. Upon the proposal of one-fifth of the total number of the delegates to the National Assem-
bly and by a resolution of three-fourths of the delegates present at a meeting having a
quorum of two-thirds of the entire Assembly, only then can the Constitution be amended.

2. Upen the proposal of one-fourth of the members of the Legislative Yuan and by a resolution
of three-fourths of the members present at a meeting that has a quorum of three-fourths of
the members of the Yuan, an amendment may be drafted and submitted to the National
Assembly by way of a referendum. Such a proposed amendment to the Constitution shall
be publicly published haif a year before the National Assembly convenes.
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constitution interpretations” and “concrete constitution adjudication” rendered by
Grand Justices up to Interpretation No. 489 (July 9, 1999). About three-fourths
(257 out of 339) of the constitution interpretations rendered were concrete adjudica-
tions, while abstract interpretations played a dominant role prior to 1976. Most
“concrete adjudications” were presented (applied) by individuals. As an agency
may easily apply for an “abstract interpretation”, there have been few adjudica-
tions arising from disputes over competence between agencies (Table 3). As for
“abstract interpretations”, most (around eighty percent) are executed due to
doubts over the Constitution. The preventive review of the constitutionality of
statutes and regulations, equivalent to the abstrakte Normenkontrolle in Germany,
has indeed played a very limited role (Table 4). Furthermore, one may roughiy
divide “constitution interpretations” into two categories: “separation-of-power
interpretations” and “human rights interpretations”. The first is primarily ab-
stract whereas the second consists almost always of concrete adjudications.
While the percentage of “separation-of-power interpretations” among the total
number of interpretations rendered has decreased over the years, in contrast,
“human. rights interpretations” have steadily increased during the same time
period. Most of the “separation-of-power interpretations” have been “abstract
interpretations”, vet almost all “human rights interpretations” have been concrete
adjudications. Table 5 provides a detailed breakdown of these trends.

I1. Judicial Review and the Legitimacy of Governance

The Council of Grand Justices plaved a critical role in removing all legal
obstacles for the transition from authoritarianism to democracy in Taiwan. The
growth of judicial review parallels this transition. -

i1.1 Initial Crisis and Interpretation No. 31

After withdrawing from the Mainland, the Nationalist government led hy
President Chiang Kai-shek continued to proclaim itself as the legitimate govern-
ment of China while also actively preparing for the recovery of the Mainland.
The government had yet to fulfill its declaration when the three-year term of
service for members of the 1% Legislative Yuan expired on May 7, 1951. However,
the KMT government was reluctant(@3) to hold a general election that could only
take place on the province of Taiwan and outlying islands. As an exigency, the

(23) Most members of these representative bodies had followed Chiang Kai-shek to Taiwan. It
was believed that these representatives had a strong political appeal to people from the
Mainland. More importantly, since the KMT lost governing control of the Chinese main-
land, a general election in accordance with apportionment provisions (Art. 26, 64 & 91) of the
Constitution was not possible.

o)
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Table 2. Composition of Constitution Interpretations

) ToItal of Cons'txtutmn Concrete Abstract
Term of . nterpretations Adjudication Interpretation
Grand Justices Rendered

lst 25 2 23
: (Intr. No. 1 - No. 79)
(07/14/1948-09/24/1958) (100%) (S%) (92%)
3 1 7
2. (Tntr. No. 80~No. 122)
ntr. No. 80~No.
2 0 2
3 {Intr. No. 123~No. 146)
{10/02/1967~10/01/1976) (100%) (0%) (100%)
31 28 3
o {Intr. No. 147~No. 199)
ntr, No. 147~No.
148*+ 127 21
o (Intr. No. 200~No. 366)
(10/02/1985~10/01/1994) (1009) (85.81%) (14.19%)
11G=** 99 20
6% (Intr. No. 367~No. 487)
ntr. No. 367~No.
~ ¥
Grand Total 333 257 76
rand fota (100%) (83.18%) (16.82%)

Source: Author’s own characterization and statistics based upon interpretations appearing in the Judicial
Yuan, Compilation of Interpretations by the Council of Grand Justices (August 1991} [hereinafter
Compilation]; Compilation Supplements I {August 1991); Compilation Supplements II (August
1991); Compilation Supplements III {June 1990); Compilation Supplements IV (June 1990); Compila-
tion Supplements V {Qctober 1991); Compilation Supplements VI (April 1993); Compilation Supple-
ments VII (June 1994); Compilation Supplements VIII (June 1995); Compilation Supplements IX
(June 1996); Compilation Supplements X (June 1997); Compilation Supplements XI (May 1999}
Compilation Supplements XII (June 1599).

*  Asof July 9, 1999,

== Ag the application brief for Interpretation No. 204 did not appear in the COMPILATION, the author

can not determine if it is a “constitution interpretation.” The total of 148 interpretations therefore does
not include Interpretation No. 204.

**sInterpretation No. 391 contains both a concrete adjudication and an abstract interpretation. Therefore

the total is one more than normal.
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Table 3. Composition of Concrete Constitution Adjudication

Total of Concrete Concrete Adjudication
Constituti'on Brought by Disputes over
Term of ) Interpretations Individuals Competence
Grand Justices Rendered or Judges Among Agencies
1=, 2 NA 2
(07/14/1948~09/24/1958) {Intr. No. 1 ~ No. 79
2nd, 1 1 0
(Intr. No. 80 ~ No. 122}
(09/25/1958~10/01/1967) {100%) {100%) {0%)
3re, . 0 0 0
(10/02/1967~10/01/1976) | (Intr. No. 123 ~ No. 146)
4th, 23 27 1
(Intr. No. 147 ~ No. 199)
(10/02/1976~-10/01/1985) (100%) (96.43%) (3.57%)
5. 127+ 121 6
’ {Intr. No. 200 ~ No. 366)
{10/02/1985~10/01/1994) (100%) (95.28%} (4.72%)
6'. 99 96 3
{Intr. No. 367 ~ No. 487) ‘
(10/02/1994~ )* (100%) {96.97%) (3.03%)
257 245 12
Grand Total
ranc tota (100%) (95.33%) {467%)

Source: Author’s own characterization and statistics based upon interpratations appearing in the Judicial
Yuan, Compilation of Interpretations by the Council of Grand Justices (August 1991) [hereinafter
Compilation]; Compilation Supplements I {August 1991); Compilation Supplements II (August
1991);-Compilation Supplements III (June 1990); Compilation Supplements IV (June 1990); Compila-
tion Supplements V {October 1991); Compilation Supplements VI (April 1993); Compilation Supple-
ments VII (June 1994); Compilation Supplements VIII (June 1995); Compilation Supplements IX
(June 1996); Compilation Supplements X (June 1997); Compilation Supplements XI (May 1999);
Compilation Supplements XII (June 1999).

NA: Not Applicable

* As of July 9, 1999,

**As the application brief for Interpretation No. 204 did not appear in the COMPILATION, t1:1e author

can not determine if it is a “constitution interpretation.” The total of 148 interpretations therefore does
not include Interpretation No., 204,

AT s AN P
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Table 4. Composition of Abstract Constitution Interpretations

Total of Abstract Interpretations
Abstract Constitution Pure and Simple
Term of Interpretations Doubt over Abstrahte
Grand Justices Rendered Constitution Normenkontrolle
15, 23 23 0
(Intr. No. 1~No. 79)
(07/14/1948~09/24/1958) {100%) (100%) 0%)
2nd, 7 6 1
(Intr. No. 80~No. 122)
{09/25/1958~10/01/1967) {100%) (85.71%) (14.29%)
3, 2 2 0
(Intr. No. 123~No. 146)
(10/02/1967~-10/01/1976) {100%) (100%) (0%)
dth. 3 2 1
{Intr. No. 147~No. 199)
(10/02/1976~-10/01/1985) (100%) (66.67%) (33.33%)
5th, 23 19 4
(Intr. No. 200~No. 366}
(10/02/1985~10/01/1994) (100%) (82.61%) {17.39%)
6th. 22%%* 14 8
(Intr. No. 367~No. 487)
(10/02/1994~ )* {100%) (63.64%) (36.36%)
a0 66 14
Grand Total (100%) {82.5%) {17.5%)

Source: Author’s own characterization and statistics based upon interpretations appearing in the Judicial
Yuan, Compilation of Interpretations by the Council of Grand Justices (August 1991) [hereinafter
Compilation]; Compilation Supplements 1 (August 1991); Compilation Supplements IT {August
1991} Compilation Supplements III (June 1990); Compilation Supplements IV (June 1990); Compila-
tion Supplements V (October 1991); Compilation Supplements VI {April 1993); Compilation Supple-
ments VII (June 1994); Compilation Supplements VII (June 1995); Compilation Supplements TX
(June 1996); Compilation Supplements X (June 1997); Compilation Supplements XI {(May 1999);
Compilation Supplements XII (June 1999).

*  As of July 9, 1999.

*+ Both Interpretations No. 329 and 342 contain both a concrete adjudication and an abstract interpreta-
tion. The total is thus two more than normal. The application brief for Interpretation No. 204 did not
appear in the COMPILATION, therefore the author cannot determine if it is a “pure and simple doubt
over the Constitution”. The total (23) therefore does not include Interpretation No. 204.

***Both Interpretations No. 391 and 450 contain pure and simple doubts over the constitution and
abstrakte Normenkontrolle. Therefore the total (22) is two more than normal.
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Table 5. Composition of Constitution Interpretations

Human Rights Separation-of-Power
Total of Interpretation Interpretation
Constitution
Term Interpretations | Concrete | Abstract | Concrete | Abstract
of G_rand Rendered Adjudi- Interpre- Adjudi- Interpre-
Justices ' cation tation - -cation tation
1st, 25 0 2 0 23
07/14/ 1948 | (Intr. No. 1
~09/24/1958) | ~No. 79) (0%) (100%) (0%} (100%)
2md, ' 8 0 2 ] 6
(09/25/1958 | (Intr. No. 80
~10/01/1967) | ~No.122) (0%) (100%) (0%) (100%)
3re, 2 0 1 0 1
(10/02/1967 | (Intr. No. 123
~10/01/1976) | ~No. 146) (0%) (100%) (0%) (100%)
4th 3L 27 1 1 2

{10/02/1976 | (Intr. No. 147
~10/01/1985)f ~No. 199) (96.43%) (3.57%) (33.33%) (66.67%)

5th, 149 123 6 6 14
(10/02/1985 | {Intr. No. 200
~10/01/1994) | ~No. 366) (95.35%) (4.65%) (30%) (70%)
Gth * 119%+ 89 6 9 15
(10/02/1994 | (Intr. No. 367
~) ~No. 487) (93.68%) (6.32%) {37.5%) (62.5%)
Grand Total 334 239 18 16 61

(100%) (71.562%) (5.39%) (4.79%) (18.26%)

*As of July 9, 1999.

**Interpretation No. 392 contains both a concrete adjudication and an abstract interpretation. Therefore
the total is one more than normal.

Executive Yuan (Cabinet Meeting) passed a resolution requesting, with the consent
of the President, that the President acquire the approval of the Legislative Yuan
for extending its members’ term of service by one year. The term of service for
Legislative Yuan members was thus extended in 1952 and again in 1953.24 In light

(24) Attachment to Interpretation No. 31 (Application Message submitted by the Executive Yuan).
See Judicial Yuan, Compilation of Interpretations by the Council of Grand Justices 55-56
(August 1991).
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of the fact that the 2™ legislative term, as well as the 1% term for members of both
the National Assembly and the Control Yuan were all expiring, the Executive
Yuan applied in January 1954 to the then newly resumed Council of Grand Justices
for an interpretation. On January 29, 1954, the Council of Grand Justices rendered
its far-reaching Interpretation No. 31, which proclaimed the following:

Article 65 of the Constitution stipulates that members of the Legislative Yuan shall
serve a term of three years; Article 93 of the Constitution stipulates that members
of the Control Yuan shall serve a term of six years. These terms originally
constituted a period that started from the date of inauguration to the end of the
period prescribed in the Constitution. However, given that the country is cur-
rently facing a serious erisis, it is not lawfully possible to hold an election for the
members of the following term. Were the Legislative Yuan and Control Yuan to
remain non-functioning, the constitutional purpose for establishing the five Yuans
(branches) would then be violated. Therefore, before the members of a second
term can be lawfully elected and convened, the first-term members of the Legisla-
tive Yuan and Control Yuan should continue to exercise their duties {Emgphasis
added).

As a result of this Interpretation, the de facto terms of the members of the
Legislative Yuan and the Control Yuan elected in 1947 were indefinitely extended.
This is the origin of the so-called “milienium congress.”

This Interpretation did not touch, however, the problem of re-electing the
National Assembly. Since the Constitution provides that “[t]he term of office of
the Members to each National Assembly shall terminate on the day that the next
National Assembly convenes,”5 and since the next Assembly had not as yet been
able to convene, the members of the 15t National Assembly had de facfo enjoyed an
indefinite term of office based upon the same reasoning as Interpretation No. 31.

Over time, the government recognized the problem of political stagnation and
sensed the rising demands of the citizenry for participation in the policy-making
process at the central government level. Due to Taiwan’s population growth and a
declining number of “senior” representatives, the National Assembly passed in
1966 a new article supplementing the Temporary Provisions for the Duration of
Mobilization to Suppress the Communist Rebellion (tentative amendments to the
Constitution, hereinafter “Temporary Provisions”) which authorized the President
of the Republic to promulgate regulations to fill vacancies and to increase the
number of members within the three central representative bodies (¢.e., the Nation-
al Assembly, Legislative Yuan, and Control Yuan).

(25) Art. 28, Section 2, ROC Const.
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The first “supplementary” election of central representatives for the Taiwan
area was held in 1969. Twelve, six, and two members were elected to the National
Assembly, the Legislative Yuan, and the Control Yuan, respectively. The numbers
were certainly too few to satisfy the growing desire for participation by a new
generation of citizens. In 1972, the National Assembly further revised the Tempo-
rary Provisions, and authorized the President to promulgate measures to supple-
ment the three representative bodies without regard to the limits set by the appor-
tionment provisions of the Constitution.(26) Since then, the number of elected
representatives has substantially expanded, while at the same time the senior
members elected in 1947 has subsequently declined due to old age (Table 6). Only
after the 1986 election have new members in the Control Yuan become dominant
forces, a trend that can also be found in the Legislative Yuan following the 1989
election.

11.2 Downplaying the Crisis

Given that Interpretation No. 31 failed to provide a definite time limit on the
duration for which first-term representatives would continue their duties, the
Council had to downplay the legitimacy crisis by lowering the convention quota
and by curbing the succession of “senior” representatives in the coming years.

According to section 8 of the Organic Act of the National Assembly, more
than one third of the members of the National Assembly shall constitute a quorum.
The precedents of the National Assembly had calculated the quorum based upon
the total number of representatives within the Assembly. However, given the
passing away of senior representatives, Section 8 of the above-cited quorum re-

quirement needed to be adjusted. On February 12, 1960, the Council ruled in Inter-

pretation No. 85(27) that “at present the calculation of the total number of the
National Assembly Members mentioned in the Constitution shall only include
those who were lawfully elected and were able to be summoned into considera-
tion.”

In Interpretation No.117(28) |, dated November 9, 1966, and Interpretation No.
150 (See Judicial Yuan, 1991a, 12-27), dated September 16, 1977, the Council of

(26) Art. 6, the Temporary Provisions,
These newly elected members of the Legislative Yuan serve a term of three years, newly

elected members of the National Assembly and the Control Yuan serve a term of six years.
Id. Art. 6(2). The members elected in 1969 enjoyed an indefinite term, because there was no
such a provision as Art. 6(2) when they were elected.

(27) See Judicial Yuan, Compilation of Interpreiations by the Council of Gmnd Justices (August
1991), pp. 133-134.

(28) See Judicial Yuan, Compilation of Interpretations by the Council of Grand Justices (August
1991), pp. 273-279.
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Table 6. Composition of Central Representative Bodies
in Taiwan around 1990

Members Change in Members
Orean Elected in Members | Members | Members | Members
g 1947 in Total | electedin | electedin | electedin | elected in
Mainland 1947 1969 1986 1989
NATIONAL 2953 706° 671 11 84
ASSEMBLY (100%) (95.04%6) {1.56%) (11.90%)
!
l 612F i !
1
651f 580 11 30
(100%) (89.09%) (1.67%) (12.299)
LEGISLATIVE 760 294° 188 6 101
YUAN (100%) (63.95%) (2.04%) (34.35%)
{
! 138F }
! !
2507 115 6 128
(100%) (46.00%) (2.4%) (51.6%)
CONTROL 180 67¢ 21 2 32
YUAN (100%) (31.34%) (2.99%6) (47.76)
1
! 18} i !
1
49t 16 2 31
(100%) (32.65%) (89.0994) (67.23)

Source; Secretariat, National Assembly; Department of Accounting, Legislative Yuan; Office of Statistics,
Countrol Yuan; FREE CHINA J., Vel. VII No. 47, p. 1 (June 25, 1990).
® As of February 10, 1990. b Ags of February 11, 1889.
¢ As of March 17, 1988. ¢ As of June 25, 1990.
¢ Qriginally, there were 130 Members elected in 1989. * As of October'l?.', 1990.

Grand Justices respectively upheld a statute and administrative regulation that
forbade the succession of “senior” members (by “reserve” members) of the Nation-
al Assembly and the Legislative Yuan. From an ex post facto analysis, the policy
implication was quite obvious, namely, Interpretation No. 31 would sooner or later
be overwritten.

11.3 Turning a Crisis to an Aspiration: Interpretation No. 261

As a result of the non-re-elected “millenium congress” issue, and despite the
introduction of “supplementary elections since 1969, the KMT government’s legit-
imacy has been increasingly and more seriously questioned by the general public.
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After the enactment of the Voluntary Severance Act for the Senior Central
Representatives in January 1989 failed to “bribe” (by providing affluent severance
pay) the “millenium congressmen” to step down as scheduled,(29 an unprecedented
large-scale student hunger strike was held at the Chiang Kai-shek Memorial in
March 1990. On March 21, 1990, President Lee Teng-hui announced immediately
after his election by the National Assembly as the 8 President of the Republic his
intention to summon a National Affairs Conference to solicit views on constitu-
tional reform. On April 3, 1990, the Legislative Yuan passed a resolution applying
for an interpretation from the Council of Grand Justices.

On June 21, 1990, a week before the scheduled opening of the National Affairs
Conference, the Council of Grand Justices rendered its Interpretation No. 261,
which held the following (See Judicial Yuan 1991c, 96-100):

The terms of the central government’s representatives are clearly stipulated by
the Constitution. Since their lawful inaugurations, first-term representatives can-
not presently be reelected due to a serious crisis faced by this country. As a result,
the continuation of their duties is required for the maintenance of the constitutional
system. However, periodic reelections are necessery as o means to reflect the
people’s will and to fully carry out democratic constitutionalism. Furthermore,
Interpretation No. 31 as rendered by this Council, the provisions of Article 28
Section 2 of the Constitution,(30) as well as Articles 6 Sections 2 & 3 of the Tempo-
rary ProvisionsBD was never intended to allow firsi-term central representatives
to continue exercising their dulies indefinitely, to alter their lerm of service, or
fo prohibit the government from holding elections for second-term central repre-
sentaiives. In fact, since 1969, the central government has held general elections
for central representatives in free China in the effort to gradually supplement

central representative institutions. In order to address present circumstances,

(29) Many refused to step down as they asserted they represented the ROC’s legitimate claim of
sovereignty over the Mainland.
(30) Art. 28, Sec. 2 of the Constitution reads:
The term of office of the delegates to each National Assemnbly shall terminate on the day
on which the next National Assembly convenes.
(31) Art. 6, Sec. 2 & 3 read: .
2. The original repregentatives of the central parliamentary bodies have all been duly elected
by the people in a nation-wide election and have exercised their functions and powers
according to law. This also applies to those representatives of the same bodies elected later
in by-elections either through a subsequent increase in the number of representatives or to fill
vacancies created by deaths.
As for areas on the Mainland, as soon as they are recovered, elections shall be held in
each succeeding area for representatives of the central parliamentary bodies.
3. Representatives of the central parliamentary bodies to he added and elected shall exercise
the same functions and powers as the original representatives.

the first-term central representatives who have not been pericdically re-elected
and are either in fact not able to exercise their duties or are often absent from
duties, should be verified and dismissed immediately. In addition, the remaining
representatives skould stop exercising their dulies by December 31, 1991. In
addition, the central government should, in accordance with the spirit of the
Constitution, the intention of this Interpretation, and the relevant statutes and
ordinances, hold a timely national election for second-term ceniral represenia-
tives, so that the function of this constitutional system can be insured. (Emphasis
added) ’

The Interpretation which concluded the so-called “millenium congress” in one
stroke(3?) was passed by a vote of 13 to 2.33) Though the deadline set for compu-
sory retirement in the Interpretation had in theory little support, one nevertheless
wholeheartedly welcomed the ruling. Unless one entirely denies Judiciary discre-
tion, the very fact(39) that “December 31, 1991” was, after a series of deliberations,
agreed upon by a majority of Grand Justices, demonstrates that the “due process”
requirement was met and thereby legitimizes the Interpretation. It turned out
that all parties involved in the follow-up Constitutional Reform accepted the
deadline set by the Council, with a period of a year and a half being sufficient time
for adjustment.

In addition, the Interpretation led the way to constitutional reform by suggest-
ing in its “reasons of interpretation” that a certain number of seats in the forth-
coming general elections shall be determined through a nationwide constituency.
Since 1991 the Additional Articles of the Constitution (kereinaffer Additional Arti-
cles) has adopted formula for proportional representation, in order to allocate seats
allotted for national constituencies.(3%)

(32) There were 612 members of the National Assembly, 138 members of the Legislative Yuan,
and 18 Control Yuan members when the ruling was announced. See Free China J., Vol. VII,
no. 47 (June 25, 1990), p. 1.

(33) Four Justices reserved their concurring opinions for publication. See¢ Yu-ling Yang, “Inter-
pretation No. 261 and the Development of ROC Constitutionalism: the Origin and Conclusion
of ‘Millenium Congress',” The Constitutional Review 23: 3 (Jan. 1958}, p. 1.

Grand Justice Lee Chih-peng wrote a dissenting opinion asserting that the retirement
deadline should coincide with the 1992 election for the National Assembly and Legislative
Yuan and the 1993 balloting for new members of the Control Yuan, instead of a uniform
deadline of December 31, 1591.

{34) There were 9 deadlines proposed during deliberations, including immediate resignation,
December 1980, June 1981, August 1981, December 1981, February 1982, June 1982, December
1982, and after the holding of the 2™ general election. After a series of multi-choice votings,
December 31, 1981, gained the most support. See Y. Yang, supra note 37, p. 5.

(35) See, e.g., Article 1, Section 2 of the Additional Articles of the Constitution of 1997,
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I11. Behind the Transition

On the surface, both Interpretation No. 31 and Interpretation No. 261 embrace
the same doctrine of “changing civcumstances”; yet, interestingly, they reached
opposite conclusions. What might have caused the Council of Grand Justices (of
different compositions, of course) to change its mind by adopting a new interpreta-
tive approach?

Generally speaking, studies of regime transformation fall into two types. A
macro-oriented approach tends to emphasize objective conditions, mainly eco-
nomic and social ones, and uses a language of determination. The micro-oriented
approach emphasizes the strategic behavior of political actors embedded in con-
crete historical situations (Adam Przeworski 1986, 47). Both approaches are
descriptive of Taiwan. Moreover, I agree with Professor Przeworski that “objec-
tive factors constitute at most constraints to that which is possible under a con-
crete historical situation but do not determine the outcome of such situations.”
{(Adam Przeworski 1986, 48)

II1.1 External Pressures

The external pressures that might have pressured the Council to change its
course in 1990 can he roughly grouped into two categories.

HI.I1.1 Domestic Aspirations for Change
It is widely agreed that successful economic development(36) and steady educa-
tional improvements in Taiwan since the 1960s have contributed to the country’s

transition to democracy in late 1980s (See, e.g., Samuel P. Huntington 1991, 59, 71- ~

72). More specifically, regular elections for county magistrates, mayor, and mem-
bers of local legislative assemblies since 1951 have nurtured opposition leaders and
forged strong appeals for political reform. With the declining legitimacy of
governance, the ruling KMT led by President Chiang Ching-kuo adopted more
tolerant and adaptive policies.

On September 28, 1986, long-time opposition forces announced the establish-
ment of the Democratic Progressive Party (DPP), essentially the first new political
party since the declaration of @fat de sidgge on May 20, 1949.87 Even more
significant is the fact that the KMT-led government did not impede the DPP’s
activities.

In October of 1986, President Chiang Ching-kuo announced, during an inter-

(36} The core of the so-called “Taiwan Miracle” lies in an outstanding record of “growth with
equity.” " See, e.g., T. Gold, State and Society in the Tatwan Miracie (1986).
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view with The Washington Post, that in view of the progress in social change on
Taiwan, the ROC government planned to lift the “state of siege” soon. After the
Legislative Yuan passed the National Security Act in late June, the étaf de siége
was formally lifted on July 15, 1987. In September of 1987, the decades old ban on
the people on Taiwan from traveling to the Chinese Mainland was removed.G8)
Starting with January 1, 1988, the restriction on the number of newspapers and
post-publication censorship was abolished. Despite these and other efforts {See
Dennis T. Tang 1990, 313-314), mass demonstrations for various causes took place
almost daily and the Legislative Yuan was frequently paralyzed due to boycotts by
opposition members.

For current purposes, I would like to point cut a few events that might have
attracted the attention of Grand Justices who regarded themselves as “guardians
of the Constitution”. Votes won by the ruling KMT party has consistently fallen in
recent Legislative Yuan elections from 76% of the total votes cast in 1980 to 73% in
1983, and to 69.87% in 1986 to 57.57% in 1989. Meanwhile, in contrast, the newly
established DPP won 28.53% of the total number of votes in 1989.3%9) Further-
more, various versions of “new constitution” drafts have been proposed in a move
for public support, including Wu Fong-shan’s draft of a “Basic Law of the Republic
of China” on February 9, 1990, and the DPP’s draft of a “Democratic Magna
Charter” on June 2, 1990. It is thus fair to say that at this time the legitimacy of
the ROC Constitution was facing unprecedented challenges.

IIl.[.2 Pressure from the International Community

In addition to domestic conflicts, international pressures on Taiwan in the late
1980’s were another concern that encouraged the country’s leaders, including the
Grand Justices, to steadily democratize Taiwan.

Since retreating from the Mainland, most international pressure experienced
by the ROC has stemmed from the PRC. In fact, since the early 1970s when Taiwan
was compelled to depart from the United Nations, the country has faced very
tough international conditions. Since then the Communist regime has successfully

(37) According to section 11 of martial law, the commander-in-chief in an area under a state of
siege may prohibit assembly, association, parade, and petition activity completely. A ban on
any new political party organization had been imposed. Yet affiliation to a party is not
requisite for candidates in all elections, opposition forces still had a chance to compete in
local elections.

(38) Since November of 1983, the people on Mainland are allowed, with conditions, to visit
Taiwan.

(39) In terms of seats in the Legislative Yuan, the KMT controlled a majority, 82% of the total
seats in 1983, 81.2% in 1986, and 71.29% (72 of the total 101 seats). The DPP won 20.79% (21) of
the 101 seats, while the independents won 7.92% (8 seats) in 1989.
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isolated. Taiwan in international politics.40} Moreover, beginning in the late
1970’s the Mainland Chinese Communist government has launched a series of
economic reforms. With the success of their economic reforms, the gap between
the two sides of the Taiwan Straits has rapidly narrowed. These pressures have
simultaneously generated movements within Taiwan, in order to keep ahead of the
PRC, to claim independencel) on one hand, and to push for greater political de-
mocratization on the other.

Another major source of pressure on Taiwan arises from the US. Although
the US government de-recognized the ROC in 1979 in order to establish full diplo-
matic ties with the PRC, the US has consistently remained Taiwan’s closest ally in
the international arena. Continuing criticisms by the US regarding Taiwan's
human rights record are not negligible. To name only a few, the 1988 Report on
Human Rights Practices for Taiwan wrote:(42)

Taiwan’s policy, long dominated by the Nationalist Party (KMT} is essentially a
one-party authoritarian system, [and] is in a transitional stage to a more pluralis-
tic system . . . Nevertheless, Taiwan’s central parliamentary bodies remain con-

stituted under a representational formula which assure continued KMT control.

Again the 1989 Report on Human Rights Practices recorded (U.S. Congress 1991,
356):

Taiwan has taken some significant steps away from its authoritarian political
system to adopt a more pluralistic one, [however] the people do not yet have the
ability to change their government through democratic means . . . The most impor-
tant elective bodies at the central level are the Legislative Yuan (the highest law-
making body) and the National Assembly, which convenes every six years to elect
a President and Vice President. There have been no general elections for those
two bodies since 1948,

{40) Before 1971, the ROC maintained diplomatic relationships with more than 60 countries. In
1989 the ROC only had diplomatic relations with 25 countries. Moreover, in recent years the
PRC has actively joined various international economic organizations, such as the IMF, the
World Bank, and the Asian Development Bank, and has subsequently forced the RQC to
choose to either withdraw from such organizations or to change its country’s title.

{41) The long-time struggle between the KM T and Chinese Communist Party is limited to which is
“the legitimate government of China”.. Both parties agreed that Taiwan is part of China,
which is also the position taken by the U.S. government in the Shanghai Communique.

Taiwan's Independence Movement would, however, claims that Taiwan should be an indepen-

dent country, separate from China.

(42) 1988 Report on Human Rights Practices for Tatwan, Awmerican Institute tn Taiwan
Backgrounder, BG-89-02 (March 1, 1989), reappeared in Sino-American Relations, 1988-1989
(Taipei: Institute of American Culture, 1990), p. 335.

Judicial Review and the Transition of Authoritarianism in Taiwan 461

I11.2 Internal Shifts

ll.2.1 Judicial Review on Trial ‘ ‘

Various mass demonstrations held in the late 1980s were on the surface
against the “millenium congress” as well as the legitimacy of governance. Yet,
one should not forget that it is Interpretation No. 31 of four decades ago that
created the “millenium congress” and which thereby endorsed authoritarianism.
Therefore, the various protests were in fact putting the system of judicial review
on trial. The unfortunate fact remains that until mid-1990 when the Council made
its Interpretation No. 261, senior members constituted an overwhelming majorirt‘y
(See Table 6). It was unrealistic to expect the National Assembly, which monopol-
ized the power of constitutional amendment,43) to initiate constitutionai reform
against their own interests. Consequently, it was necessary for Pres_idént Lee to
call for a non-institutional “National Affairs Conference” in the effort to mobilize
social forces as momentum for reform. The Chinese proverb “to let the mischief-
maker undo the mischief” (BESHIEEAREIAN) best illustrates the scenario. The
Grand Justices certainly realized the importance of taking immediate action.

lll.2.2 Judiciary Consciousness

Like its counterparts in the US and Germany, the deliberation among Grand
Justices in Taiwan has been kept confidential. Interaction among Justices is little
known to in the outside world. There are, however, indications(44) showing that
the Grand Justices in the 5" Grand Council were comparatively more liberal in
terms of political attitudes and also were able to achieve high levels of consensus
in their decision-making. [t is therefore not surprising to witness that these Grand
Justices historically decided, with the backing of the people, to discard its decades
old and notorious mterpretatwn as well .as to prove to the public its judicial in-
dependence.

(43) See supra note 26.

(44) For example, the number of mterpretatlons rendered by the 5t Council totaled 167 and is
much higher than those rendered by the previous terms (79, 43, 24, and 53 respectively). In
terms of constitution interpretations, those rendered by the 5th Council totaled 149, more than
the previous four terms combined (25-+842--32=67). However, the average percentage of
separate opinions {including concurring opinions and dissenting opinions) in the 5th Council is
the lowest (42.15%) among all the Council's terms. Se¢ Dennis Tang, “Empirical Study on
Separate Opinions of the Council of Grand. Justices,” The Constitutional Rev1ew 25 (I) p. 56
(Table 9), and the accompanying text (July 1999) for details.
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IV. Beyond the Transition

It has been almost a decade since Taiwan's transition from authoritarianism
to democracy. Have we learnt something from history? With respect to judicial
review, the answer, I am afraid, is “not yet”.

1V.1 Judicial Review after 1990

Since 1990, the Grand Justices have enjoved unprecedented levels of social
respect. There are at least three reasons for this high regard. First, recent Grand
Justices have worked much harder than their predecessors have. The facts are
obvious: 238 of 487 interpretations have been made since 1990. Second, the Act

Governing the Hearing of Cases by the Grand Justices of the Judicial Yuan of 1993

expanded the standing for judicial review. Section S_grants', among others, stand-
ing to one-third of the total members of the LY to apply for abstract judicial
review.(45)' Third, the KMT party,(46) with a narrow margin of majority power
and loose party discipline in the LY, has tended to elude making hard choices by
seeking judicial solutions, in other words, “passing the buck” to the Judiciary, i.e.,

(45) The full text of Section 5 of the Act Governing the Hearing of Cases by the Grand Justices of
the Judicial Yuan of 1993 reads as follows:
“The application for a constitution interpretation is adm1551ble under one of the following
circumstances:
(1) When an organ of the central government or a local government while performing its
duties has doubts as to the proper application of the Constitution; or [if an organ of the
central .government or a local government] has disputes with another organ as to the

proper application of the Constitution while performing its duties; or [if an organ of the

central governmerit or a local governmgnt] while applying statutes or regulations has
doubts as to whether the applicable statute or regulation involved is in conflict with the
Constitution;

(2} If a natural person, juristic (legal) person, or a political party whose CODStItthlOnaI rights
has been infringed upon and who has already instituted a judicial action in accordance
with the law, has doubts as to the constitutionality of a law or regulation as applied in the
final decision of such a person’s case by the court of last resort.

(3) When more than one-third of the present total members of the Legislative Yuan while
performing its duties has doubts as to the proper application of the Constitution or as to
whether the applicable statute or regulation invelved is in conflict with the Constitution.

The Supreme Court or the Administrative Court believing that the applicable statute or
regulation involved in a case pending for its judgement is in conflict with the Constitutional
- may suspend the tiial and apply for an interpretation by the Grand Justices.

. The Council shall reject the application if it fails to meet the prescriptions of the above
two subsections. (Emphasis added indicates that I regard these as “abstract judicial review”
jurisdictions).

(46) Since 1996 the KMT party has only controlled 85 seats in the LY, 3 seats more than half of the

total of 164.

by seeking rulings through the process of abstract judicial review.

- The abstract judicial review process provides an excellent avenue through
which Grand Justices can actively take part in political decision-making, so long
as someone with statutory standing brings the issue to their attention. Specifi-
cally, pure and simple doubts of constitutionality can be raised at any time without
being subject to the requirement of “ripeness” or “mootness.” For example, despite
Grand Justice Gen Wu's forthright dissenting opinion that the “doubt” at issue had
in fact long been resolved,d? the Council still rendered Interpretation No. 387
which stipulated that the president of the Executive Yuan (Premier) and all his
cabinet members must resign before the first meeting of every re-elected LY.

Furthermore, the “political question” doctrine has been “generalized” and
therefore “hollowed out” under abstract judicial review. For example, the Coun-
cil in Interpretation No. 419 held:

Whether the Vice President can serve as Premier simultaneously is not stipulated
expressly in the Constitution. These two posts, in terms of their nature, are not
distinctly incompatible. However, should the Presidency become vacant or the
President be unable to fulfill the duties of his office, one peréon simultaqeously
holding these two posts will obstruct the succession of the Presi'dericy or the acting
on behalf of the President as decreed by the Constitution. This. is not wholly
inconsistent with the original intent of the Constitution for creating two posts (the
Vice Presidency and the Premier) and having separate individuals fulfilling these
two roles. The finding that resulted in this Interpretation shall be properly
" handled in accordance with the intent of this Interpretation.

Upon prudently examining Article 5748) of the Constitution and the find-

{47) More than one-third of the total members of the 2°¢ LY applied for an interpretation in March
1993 following their inauguration into office. The cabinet was entirely reshuffled in February
1993. The Council of Grand Justices rendered this interpretation on QOctober 13, 1995, three
months before the expiration of the 2" LY.

(48) Article 57 of the Constitution reads: :

The Executive Yuan shall be responsible to the Leglslatlve Yuan in accordance with the
. following provisions:

1. The Executive Yuan has the duty to present to the Legislative Yuan a statement of its
administrative policies and a report on its administration. While the Legislative Yuan is in
session, Members of the Legislative Yuan shall have the right to question the Premier as
well as the Ministers and Chairmen of the Commissions of the Executive Yuan.

2. If the Legislative Yuan does not concur with any particular major policy of the Executive
Yuan, it may by resolution request the Executive Yuan to alter such a policy. With respect
to such a resolution, the Executive Yuan may, with the approval of the President of the
Republic, ask the Legislative Yuan for reconsideration. If, after reconsideration, two-thirds
of the Members of the Legislative Yuan present at the meeting uphold the original resolu-
tion, the Premier shall either abide by the same or resign.
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ings4® leading to this Interpretation, as well as its development following(50) the
Interpretation, one can hardly deny that this is a typical “political question” which
“finds a textually demonstrable constitutional commitment on the issue of a
coordinate political department.”(51) In addition, the last remaining requirement
which might prevent the Grand Justices from rendering unnecessary interpreta-
tions, i.e., more than one-third of the total members of the LY may apply for
interpretation only “when exercising their duties”, has been interpreted so loosely
that it serves no function at all. For example, Interpretation No. 436 was made in
response to “pure and simple doubts” presented by a group of legislators when no
bill was pending(®2) for consideration in the LY at all. On the one hand, one shall
be pleased to see the Grand Justices steadily consolidating human rights by greatly
limiting the jurisprudence of martial courts. Yet, on the other, one shall also
worry about the detailed “instructions/guidance” given by Justices in their inter-
pretations to legislators in regards to revising the Procedures for Martial Courts in
the future.

These are merely a few examples that deftly illustrate the potential for the
misuse of judicial review when the pendulum begins to swing to the other side of
the political spectrum. ‘

IV.2 Who Watches the Watchmen?

Although I wholeheartedly praised Interpretation No. 261 for dismissing the 7

3. If the Executive Yuan deems a resolution on a statutory, budgetary, or treaty hill passed by
the Legislative Yuan difficult to execute, it may, with the approval of the President of the
Republic and within ten days after its transmission to the Executive Yuan, request the
Legislative Yuan to reconsider the resolution. If after reconsideration, two-thirds of the
Members of the Legislative Yuan present at the meeting uphold the original resolution, the
Premier shall either abide by the same or resign.

See Dennis Tang, “On the Constitutionality of the Legislative Veto in Section 95 of the

Statute Governing the Civil Relationships between the People of the ROC and the PRC: What

Does a ‘Modified Parliamentary System’ Mean?” in Dennis T, Tang, Separatfion of Powers

Revisited (1998), p. 271, for an exploration of its constitutional implication.

(49) Premier Lien Chan resigned with his cabinet in early February 1996 when the 3 LY
convened. Mr. Lien was then re-nominated as Premier by President Lee and was approved by
-the LY in late February 1996. In March 1996 Premier Lien was popularly elected as Vice

President and took the oath of office as the Vice President on May 20, 1996, while simultane-

cusly serving as Premier. This led four different groups within the LY to apply for a constitu-

tion interpretation in late May and early June.
(50) The Council rendered this Interpretation on December 31, 1996, and the Vice President quit

the post of Premier on September 1, 1997,

(p1) Baker v. Carr, 369 U.S. 186, 217 {1962).
(52) There are numerous interpretations rendered for clarifying the constitutionality issues in a

bill pending for consideration in the LY. See, e.g., Interpretations No. 365 & 467.
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“millenium congress”, I would rather have seen the Council not fall into the “trap”
and to not have rendered Interpretation No. 31 in the first place. One therefore
must ask the following questions: Why did the Council hammer out Interpretation
No. 31?7 Should this thorny issue have instead been solved through political chan-
nels? Is it not possible that the Council might make a similar 1nterpretat1on in the
near future?

The Council has been struggling for independence for decades, fighting to be
free from restrictions set by legislators. Over time, the threshold for holding
statutes unconstitutional has been lowered, and it is even possible that a special
majority requirement for constitution interpretation may eventually be aboli-
shed.63) While the Council has slowly accumulated a respected record on human
rights issues, the political branches (especially the LY) have tended to take advan-
tage of the process of abstract judicial review by eluding controversial political
decisions. The Council in Interpretation No. 328 correctly and unambiguously
declared that “the demarcation of the original border of the Republic, as mention-
ed in Article 4 of the Constitution, is a “political question”, and therefore is not
subject to judicial review. Despite this ruling, the Council has rendered interpreta-
tions one after another employing scarce judicial resources dangerously.

Ironically, one of the major concerns that push Civil Law countries to concen-
trate the power of judicial review into the hands of special courts (centralized
judicial review) is the lack of a long-standing tradition for courts to protect human
rights. Yet by converging the process of centralized judicial review with abstract
judicial review, the Council of Grand Justices in Taiwan is gradually becoming a
latent superpower. :

Given that constitution interpretations rendered by the Council of Grand
Justices has far-reaching effects and can only be repealed through either constitu-
tional amendments or its re-interpretation, as in Interpretation No. 261 which
repealed Interpretation No. 31, reform of the judicial review system is decidedly
needed. Moreover, the credibility and independence of the Council are further
compromised by the current legislative practice of seeking abstract judicial
reviews, which may easily involve the Judiciary in political conflicts. As a first
step towards judicial reform, people should ask themselves: if Grand Justices are
guardians of the Constitution, who will then guard these guardians? In my view,
the Grand Justices can best guard the Constitution if and only if it remains “the

least dangerous branch”!

(53) The Legislative Yuan almost passed amendments to the Act Governing the Hearing of Cases
by the Grand Justices of the Judicial Yuan annulling the special majority requirement for
constitution interpretations in January 1999.
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