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A EE (LA Py R4 i &ig i aE (L4
3*) PR ’L_I*TEI%\*EJ?QF” [m%'@'?‘ﬁ%%ﬁ * (ﬁﬁ%
1@ ) IE'BUJ‘”“%”" ﬁr‘j ﬁr‘jb“?f’tf';}mf‘% - PUREED -
1Bt Y EE R i J 1+ ]Z%’:EFF[ F S5 Sy j'-&BJI:‘bﬂ ?J’FL il

% norx 4 L mn (3233) ¢ 0 F 1463125

s Vgl. BVerfGE 1, 184/189; Fedlnand 0. Kopp, Verwaltungsgericht-sordnung,
7 Aufl.,, Minchen 1986, §47 Rdnr. 5 m.w.N.; Tschira/Schmitt Glaeser,
Verwaltungsprozessrecht, 1985, S. 223. # %L 55 2 » (thée b E22 %
B) o fENNF o mh (325) F 0 F 1090 T 5 skl 0 (T I NE
EE®) 0 212~213 (o A0 1971 &) o

SRRz (BA2EEERA- CHTRAAAELIFR) &
W F > B (322) 2 5 F 133 2T (| 140~154) -

¥ A AR L ES - NS B WG ERE S S LA e
TR FATEFA G FLEARNL L AT EFFL
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2. 11 I B LR B i
ffF'F H’7‘ Sl #@?‘w rfﬁﬁff‘ﬂ MR L RO
THAE o 7 .ig *} pu = 5 A EE (Administrative Procedure Act,
APA)fﬂJJL 'J S, F*‘\‘gﬁ' Gz T AL (non-delegation
doctrine)*

3.9 MBS ERE MY TRBERD  REE
Rz - F{& I rf‘s?@[’ﬁl thf/ij}F' |5t fi%f'L’F"[FE‘UE[*[/:];%j’?%J s
ﬁ‘/f} g e ‘FF“?T._E'Fﬂ jiﬁLF[ﬁl%% l/“EIéT‘* ST Fl\[{jjg?g

40 AR ZE A (iR P %E*’ Fzd) ENAF (Firnhe
JL

FB (-)) » F438nuTo 445(r, D4R 1999 & 7 0 - hE)
! Z.B.BVerfGE 51, 193/221; 33, 1/13 und 41, 251/266f.

2 .S. Const.Art. 1, Sec. 1.

3 See generally, Aranson, Gellhorn & Robinson, A Theory of Legislative
Delegation, 68 CoORNELL L. Rev. 1 (1982); Ross, Delegation of Power:
Meaning and Validity of the Maxim delegata potestas non potest delegari, 7
Am.J. Comp. L. 1 (1958).
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Rl TR S I o NI R MU R T TR e
FU]  (an intelligible principle)fH fﬂﬂﬁ%%ﬁﬁﬂﬁ?{ > AT B

4. [ i (New Deal) 5 IR FJ e SO 2ot » Tl
FpEEET €71 T PeREEAT T 5 (overly broad delegation)=T U BT
W%W’ﬁﬁiﬁﬁﬁﬂﬁﬁoéﬁﬁﬁﬁiﬁiﬁ’ﬁxu

TTIRERER L B .ORVIZEEE 14 (legitimacy) FEE Q1=
i iR TR FEmLAYIES] , (“process-oriented control”)#! 5.
FRER{E © %

%ﬁ*fﬂ 7 AR Fﬁ%ﬁ? SIS N E’—fﬁ‘ R BN

1. =t ?iﬁﬁ\){’?fﬁfﬂﬁ » T S R R R T A
Pl 5 (rules or regulations) o [AEl 5%, » %JE![H;{':#F’[ TELEGE R
PR ] PRV A TR W
TP 2 ?J%[fﬁx_ﬁﬁ‘/ﬁ ]| e U U [F[H%’*BE% ‘x"”fﬁjff&'%
%‘%@?‘ﬁﬂ(agency statement),l” = ,Bﬁ‘}# i e 47;?;;4@&5;@; AN
TR R P S F’ﬁ?ﬂ‘ s EHF—:' %, (rulemaking) * -

2. TP ) 5y TN (formal rulemaking)®® 2R
=, (informal rulemaking) 7 - 5’[5};0p%ﬁﬁ[ﬁ“ﬁ%ﬁgﬁjs ;a

;EEI . 49 ﬁ

“ e, Cargo of the Brig Aurora v. U.S., 11 U.S. (7 Cranch) 382, 386 (1813);
Field v. Clark, 143 U. SU. 649 (1892); U.S. v. Grimaud, 220 U.S. 506, 517
(1911); J. W. Hampton, Jr & Co. v. United States, 176 U.S. 394, 409 (1928).

% panama Refining Co. v. Ryan, 194 U.S. 388 (1935); A.L.A Schechter Poultry

Corp. v. U.S., 295 U.S. 495 (1935).

L FWME 9k (322) © > F 548~550 -

" 5U.S.C. § 551(4) (1982).

* 5U.5.C. § 551(5) (1982).

* 5U.5.C. § 553 (1982).

46
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1)7& & (notice) :,15]#%;5."—7 N EJ[JF%T*'J&J ﬁ%&ﬁ??ﬁéfﬂﬁ ¥ (Federal
Register) ;

2) ¥ &% (comment) : :‘J"*[J?fﬁ’%%ffﬁ - BT}*?’EF“', S| S AN -
@~ AR FERY
3) DT A HEAIRE 1 T IR - e A LR ey
FIAY - Bl ~ — #FiH(“a concise and general statement of
their basis and purpose”) -

it T T (IS AR R
%E‘ﬁi?”ﬁ DRI o e o7 IV EHEGL S j*?m@{;g[;ugﬁ%g
ERNA S I RN g e EIUI—F[(I"]\’; o 50

3. IECEIRBIETE R AIH 17 Py (administrative law
judge)™> FjEF (hearing) » ik T, AT EE R
Pl e 2O By H GRIfi e = RSk e R
(burden of proof) « BeGEH i * H [ EHFTA LR, o 2 T
TR (cross examination) o RIFIFIIVEL > #REZREBTS
LIBEEEE e3P TR E B % « ) » B4 FHVH - =
Fy%%ﬁgﬁlﬁ'ﬂfﬁ\ HH PR bR ',LE?@FIAH"&JF;IT%U’ELF@ o B yE
TR TS AR B R )RR T
GRS 1SS B L I % o s b ST s

% ¢f. s. Doc. No. 248, 79th Cong., 2d. Sess. 244 1946), cited in American Bus
Ass’nv. U. S., 627 F. 2d 525, 528 (D.C. Cir. 1980)- # & {7 gt;* ~ ¥ Kenneth
Culp Davis % g2t L aplsr a2 MRS FfrdFr 23 R2 - K
DAviIS, ADMINISTRATIVE LAW TREATISE (1958).
SR FME Wk (323) F 0 F 194~195 -
52 5U.5.C. §8 554, 556, 557 (1982).
5% See W. WEST, ADMINISTRATIVE RULEMAKING: POLITICS AND PROCESSES 80
(1985).

51
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TSR G B R R B
(83 B T T R B R B
(made on the record after opportunity for an agency hearing)# - izf
FIER (5 Do oA I A

4 BRI ERFETBER  THREFZHEMEER
ARAMBEABERE - 3T ”EI—““FU%JE'UF 3 R e
Tk LSRN E ) TRGAEFZ L (arbitrary and capricious)fiy

7% 5 S TS pORRET L ) A R o

RLVEE rﬁhﬁgﬁg%g (substantlal evidence). l/‘vlf}‘:j ° *r]?ﬁ » 1k [53"5’
VEI@*IW%W FOTCEE v FpuAUEs R %E‘Ml 4 ?ﬁ
IR HER PR - §T?<EE Fﬁrp 8 ﬁu&jﬁ%:‘?‘a
mg’ﬁ&%?ﬂﬁﬂ W R R IJ?‘FFIJWL%TJ YHCER :ﬂ%t
BEIj= PO B [ 5™ o

5. FrtIE-U st U’EEE'IJ EAR A Sl P TR
(substantlve rules) - F’??F' rﬂff JFE'[ ﬁﬁlﬁ IS I riitﬂpbﬂ
wJ g HAp pERERIE o P"*?i T FT‘T%F'@F]"J?EJ S
s o STIRI) - PR TR L I fg%%ﬁ?ﬁ*ﬁﬁﬁf@ I

%4 FEREF o REF LR ¢ (Interstate Commerce Commission) 2 #i 21

it kg #1% R ¢ (Federal Energy Regulatory Commission)2. % 3 37 > 8 2%
i34 | ¢ (Federal Communicational Commission)2 $4 f& %% - B 2R 3k i
% (Environmental Protection Agency)®ij # & #| 2 iy F e % o

® U.S. v. Florida East Coast Co., 410 U.S. 224 (1973); Anaconda Co. v.
Ruckelshaus, 482 F. 2d 130 (10th Cir. 1973).

% ¢t 5 USs.C. 8§ 706(2)(A) & 706(E) (1982); Universal Camera Corp. V.
NLRB 340 U.S. 474 (1951); Camp v. Pitts, 411 U.S. 138, 141 (1973).
7 Cf. U.S. v. Howard, 352 U.S. 212, 219 (1957). 7 REARR| AL A AP
(supplementary rules)z " = ;2 4+ 20 (legislative rules) - See W. WEST, supra
note 51, at 40; S. REIGEL & P. OWEN, ADMINISTRATIVE LAW: THE LAW OF

- 227 -

(JT 8 AL/ k)

Jﬁnoﬂww%w W DR o £ 8 % R
TIREERR B R

CORUFW S A0 0] 2 )
.{;jw:g[ [BF Aﬂmi}ijﬁ‘ 5‘;}{1 5] b;lglﬁubﬁli;”ﬁ F\/}L_{ﬁji LES X

(Z)Fﬁﬁ”@*w“ﬁ%’ﬁ S AR e PR A ETTE e B rff
T T @[ 337 S ]EI#}L:—:&%;JF[ n?“‘%tﬂﬁ[ wﬁ%%{
%w%ﬁf&ﬁﬁﬁ@TVﬁﬂo

(3)355” SR R R RS R R
#3741 (rule relating to public property, loans, grants, beneflts
subsides or contracts) o = 3 EUEU | EL = s EVIRLD ST il 0
TR (privilege) il - i’lﬂ%% i T I % S U )

(4)#% % 1 A1 R (interpretive rules) E’ﬂ%' "R A
%ﬁaﬁﬁw’wﬁxwwtﬁ%iw S RN T
WWﬁ@%ty@wwfﬂﬂkmﬁmweﬂ$HWVF%@
HIH, (norminterpretierende Verwaltungsvorschriften) » 7% = S,

TRV R 2 O

(5)- &1V (general statement of policy) « ] £ 17 %
BSRE (0 Y B SRR S o TR B o e R

GOVERNMENT AGENCIES 4 (1982).
%8 See 5U.S.C. § 553(a) & (b)(3)(1982).
5 Attorney General’s Manual on the Administrative Procedure Act 30, n. 30

(1947): See G. EDLES & J. NELSON, FEDERAL REGULATORY PROCESS: AGENCY
PRACTICES & PROCEDURES 50-51 (1983).

%0 See w. WEST, supra note 51, at 40: also Skidmore v. Swift, 323 U.S. 134,
140 (1944).

! Attorney General’s Manual on the Administrative Procedure Act 30, n.30
(1947): See G. EDLES & J. NELSON, supra note 57, at 51.
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(G)F,rjig/\;g&r;; SR~ R SE (R I o SpIS | P g
%Fﬁ% Rl i?jja&i&‘xrjﬂmj R G > ST T E A

) , (inherent authorlty)

()~ (4) ~ G)F = A iﬁu%ﬁffﬁﬁﬁﬁi
AR (5 T CEER) RCERA N - 9t I
;ﬁrﬂﬁ%wh’0w?ﬂ$%41”%ﬂ“§’ﬁiﬁ-fﬁ?

i -7 5 1 I [ (impracticable) ~ T #f2i (unnecessary) il Y it
’F‘J’ 7" 2t (contrary to the public mterest)Eﬁ S T %JE'[ Eﬂ*] » =

HFIHE R 0y Fﬁl“?‘pﬁ*ﬁ‘p&*ﬂﬁ ° lﬂ?fﬁ%ﬁﬁ%ﬁﬁ@ﬁﬁ
ﬂﬁ%ﬁrﬁ?&f? :EEEEAEE 1ﬁ/ﬁd%xx£ W(ER)EE -

PSR 1 o A o S SRR
=EC:

1L EXRRAETERFERERE TR [ E*]"”'TE' Fifi
th;JE[JFT 4 (*hybrid” rulemaking)A - TG AR :@ﬁ@ﬁ%

(T R S u%ﬂﬁ’w%W%ﬂ

JF[LJ”EJj?'f“ijji % PUTVRCE F”JEI*:K‘%W ]K\LTFUIHJIJ"‘FPI Z
I ER e RS m;]]?l;' F;F.L ut;ngU T RIF
b ER IR S vgfif[ o FIE ‘EH F Bl =k [
HURIE ] s N ?LH:F’ FRVRY %\[a&': @y}j VR -

=
I
Y
E
7

82 Cf. American Bus Ass’n v. U.S., 627 F. 2d 525, 528 (D.C. Cir. 1980); Pacific
Gas & Electric Co. v. FPC, 506 F. 2d 33, 38 (D.C. Cir. 1974).

63 See, e.g., S. REIGEL & P. OWEN, supra note 55, at 48.

64 i kM tefa @t faory T2 ¥ £4 5 2 34 - See, e.g., American
Iron and Steel Institute v. EPA, 568 F. 2d 284, 292 (3rd Cir. 1977); Union of
Concerned Scientist v. AEC, 499 F. 2d 1069, 1085 (D.C. Cir. 1974).
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HEIRE O T EB ”—L;aﬂiﬁijf ot I T g
RS R w%ﬁ%ﬁomw’*hf0ﬁﬁi
Eged: ;i(Occupatlonal Safety and Health Act)4 =" LA fl]]

"G | (hearing) o (I A ’5 ElRIE 'jfﬁﬁﬂ F‘”@’“U °
N Ju A P Uii(Toxm Substances Control Act)=
- e P“‘?F‘Tﬁ" HU A5 fI f7 3£ (Federal Trade Commission
Improvement Act)*§ - - tFJEFIJAT{ DRSS o TER TR
@EJ"\*'ﬁﬁFﬁJJ (PRl 2aT = 5 Nﬁ‘U*U:’?F‘E AR S
A PRV T 2 ki) o l*‘jir E L
MIF" g T a1 9IRS (“substantial evidence in
the record”) ¥ ¥ - 6

R e s e
Bt Jj,";‘E‘I;_.TFI‘ » 755 R [gﬁr FZEETE %Efﬂ& @f’rr N
'*ﬂ“@ﬁﬁ’—ﬁllﬁiﬁiﬁkrjﬁi “\‘ b £ Ef AR M= Vﬁl
R I #ﬁi%th A ST |7 )
“/qi"ﬁ"?ﬂi » 3 acjw A==y Lﬁufm[pl@ U Té » JEA
F”*FJE‘U TIH o P A R (R SRS (hearing
rECOFOD ’ lL”E ﬁb Iéiﬂ?ﬁéﬁﬁ L] [53? Fy7 EI“EJF’??H "E AT
(administrative record) - " A HFHARYE | = T HIERHEYR Y
[ BN [l AghTs « ?JFU F%?i e (F 22 ) {E
ERRN Tﬁﬁﬁi%ﬁf PR A B pﬁgww f

/

%5 See W. WEST, supra note 51, at 90-92; W. MAGAT, A. KRUPNICK & W.
HARRINGTON, RULES IN THE MAKING 16 (1986); Williams, Hybrid Rulemaking
under the Administrative Procedure Act: A Legal and Empirical Analysis, 42
U. Chi. L. Rev 401 (1975).

66 See, e.g., U.S. v. Nova Scotia Food Products Corp., 568 F. 2d 615 (D.C. Cir.
1973).

o7 See, e.g., International Harvester Co. v. Ruckelshaus, 478 F. 2d 6159 D.C.Cir.
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A DA 7 TR ORI 19 [T T AR
(B JRA e 1 5 7 Vermont Yankee RO 1A en (5 5
A4~ | (maximum procedures) ; [Sé%:JEﬁLaﬂgﬁ;e%gE VRER 5 Yy T e
Gh R T R .

Vermont Yankee %'I'} % > ﬁ?ﬂﬁ e S e g () TR
REFE R AR o T e RO A T AR A R
(the “hard-look” doctrine)®® » Eéﬁ%’ DYk F,Jﬁ{’?féﬁﬁ;%ﬁﬁikﬁﬁj
SNV (g sy (WA E S
1)%;;&@&;@@?4{@%%@%@«& HF T R E 2
R Wiii_?[ WA HRE 2
)L R lF‘[E‘?Hﬁ AV 2
3)%%3@%%?}%?%?3? ] r%ﬁ'%ﬁ‘ [Fil S rﬁ&}‘%%ﬂ/ Efi’;['ﬁ%
eupl R 2

HAAPHFTEERTIZFE S T2 2
(participatory democracy)fiuf (eisdh o JIFTifh~ * N
AT PR PGALET o RS B TR ET 7 (the
accountability of agencies to the courts) « = [=ESRE— o2l dr
Pl DR SEAEED S ARV L ) iR e
AR 3R] Pl HEIRNEEE e (YRS HOGEVE N (A
U DS EEETER ) o IR BREVERPR R T AT

1973).

68 .
Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council,

435 U.S. 519 (1978).
% See e.g., Motor Vehicle Manufacturers Ass’n v. State Farm, 463 U.S. 29
(1983).
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(substantial impact)E%lJ“ AT HE T %%éjﬁ% (R g ST
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FG T Y oG B E VEEAEN > AV WHI
= ”ﬁﬁ‘ ESUCRE G Y et > R IRV J%[aﬁ'ﬁ;’/ pE Y

-0

™ See, e.g., Lewis-Mota v. Secretary of Labor, 469 F. 2d 478, 481-482 (2ed Cir.

1972); American Bancorp Inc. v. Board of Governors, 509 F. 2d 740 (3rd Cir.

1969); Reynolds Metal Co. v. Rumsfeld, 564 F. 2d 663, 669 (4th Cir. 1977),

certiorari denied sub nom, Reynolds Metal Co. v. Brown, 435 U.S. 995 (1978):

Commonwealth of Pennsylvania v. U.S., 361 F. Supp. 208, 220-222 (M.D. Pa

1973); Independent Broker-Dealer Trade Ass’n v. SEC, 422 F. 2d 132 (D.C.

Cir. 1971).

FRLERF (hERIBRE 2 LR AP FR) > (Fx287%)

324 » F 2563 T (F 283~287) (1985 &) -

& See, e.g., Bonfield, Public Participation in Federal Rulemaking Relating to
Public Property, Loans, Grants, Benefits or Contracts, 118 U. PENN L. REv.
540 (1970).

ARtz o Wb (322) ¢ T 583587 -
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3. WRAMERBEmZRE - ”ﬂi/[[““ifz R ﬂt«Hl
SR BV + Y wmizE;F
Fﬁ%"(Nuclear Regulatory Commlssmn)

4 3LE T R (legislative veto) o Ffi R R
ﬂ MBS B > B {EFT R T IR (- s
E'ﬁ J“‘I I3 [l F‘[H{Ef il[ff‘ffli o MR A E A
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T ur = ﬁ:q"»;t[ﬁﬁ 1% INS v. Chadha % %1 ul{ﬁh—“ <t
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™ See generally, Adams, Sunset: A Proposal for Accountable Government, 28
AD. L. Rev. 511 (1976).

> gee, e.g., Federal-Aid Highway Act of 1976, 23 U.S.C. § 402(1976);
Education for all Handicapped Children Act of 1975, 20 U.S.C. § 1411(1976);
Air Transportation Security Act of 1974, 49 U.S.C. § 1356(a)(1976).

6 42 U.S.C. § 7422(1982).

T 2l %08 E > B4 (322) ¢ 5 F 552~553 » 3163 « 64 ~ 65 -

8 462 U.S. 919, 103 S. Ct. 2764 (1983). ~ %= »Z L B 5 > w4 (L 2)
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