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HAT » WAEEER I (REYERIGTTESE 24 B2R)  HEE
2010 4E 4 F 13 Hsik - RE—3t 23 FERET s A ERK > B
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LB RE - AZH BT Rl 25 BRI e S R AL A R A sy os 5
AR - S EAEYIRE (FHE) 1L - YIREEE 338 (numerus clausus principle )
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SEEE o JRAL » BROKECRIE BB RIE S 826-1 R rT LA BRI # B YA -
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BERITE R - HE S R L) ~ Ui —8 2

AL ZMFE /i - 2 Thomas Merrill & Henry Smith Fr B f8{b. 2 B A 1k

§ SRKER 0 BIEEE 70 H 121-125 5 fkER (2010)  (AIBELAEEFRSAA B -
TERR R B B B R E I R AR S ) » (R RREEEEET 3, ) » 2010
TS 0 B 1644

O S R N B U R R ATE R
10" Sy - http://www.lawbank.com.tw ( f5:#% 71 H 1 : 03/19/2010) ( LIREGE:
71 826-1~ 8266z 1~ NEH AR S -

U Hrh—{EFISME R LR 98 SEREERRTR 635 BRHIR o (HA R B HRKRT
FEELHI BT B - AR P E S A OB+ BT H R AR TR
HHE -
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FEBAITRRAES - LB 52 BNV AR (F1a0 : Rik
55 826-1 6640 118 - Sl H BRI 5 2 T #4TA (frustration costs) ;™ »
KHAG LUE A B PR = A1 VIR L HEH AL 5 « SR1 » IR VIR
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BB o TEASLZ AT R AR AL G B AT - bhah o T HAR R
—3 (other things being equal) ; I » Y2 (EIE - TEREFIRREBARER R
o HEFIRRE BARERFIAL » P USRI AT S 5 A A REHARE ™ -
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A SR EL R

SR EVET H PRE SR RE B FERER Lo el (BIVELE R 38 (EAE ~ VIRELE
IR - A FIR - B ANE R T A AR &R R EER]
B EERE NPT LU AR E B E R EHIEHRMO ) - T2ZKOME AN HRE SR E S
B FIRRER 5 BIBZKEG AR -

FHBEAE & 3 » P LUE IS RG220 - BB Fam NMRRYERESS 425 ik

TEREVIRE(L ) RIRECANE - [LA1 > FEBAEERT RS T AR AR RS

B SReEBH A HTZEREY > see Thomas W. Merrill & Henry E. Smith, Optimal
Standardization in the Law of Property: The Numerus Clausus Principle, 110 YALE L. J.
1 (2000) -

5t Merrill & Smith S8 EIEA 447 .2 MIFE > 25052 (2003) - (PR e i
VIRERERER Y © FRam A RBECHIE ) - (H ERREUEE) » 93 1 » H 141-152 5 fifk
#(2008 ) ( VIREEE 1 25280 MRSV ERERSR ) (FHeT R ) H 119-123
Bk o -

Pl BEEAR  BHTHOR - #52 TR SR (transaction costs) | 2 —E o

18 See ROBERT COOTER& THOMAS ULEN, LAaw AND Economics 97 (5th ed. 2008).

SN VR A S o SRR LI Ey Pareto SCRAHE - BiIA Pareto 2%
Z[#1FE - see RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAw 12 (7th ed. 2007).
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8 TNREMERZR S

R > IRBIERE RS E AL YIRE 2 1 BT - B 5 T3P
2R RERIBSHET T R T2 MR RIS o TIASCARERAY)
RELLEE  MEGEEK) - NEFLRRETR ~ NERSH] - FEAEH - B
TEIEERIBAGR - SOASIRE T 22K ) ~ T ERIBRGR L~ R T B
#E (contractual rights ) ; S5 » 1 IFEEAERE - ILATROK KRB ATfEH -

"ok, —FRR A THEL o TRRSHERSESL TRAGR ) R FTLAA
SCHERS THAEE )~ T EERRGR )~ R HEEAE . T A EERE (property rights) |
i > TAEEGER " YIRE ) —FHEESELE AN A R - MEREE AN A4
il (LA ) » ARt AE B (S R B RE T B B IRAS T~ U2
FRHE 1 T A ZRTEREEE o B TR ) R IR EEE -

AREERIMA A S5 - HH A EEY LR - e AR R
Sb > IRER R R R SR T IHERIG R ) o ARTEYIREEREA S
LI o BRI DUETE GRS 826-1 5 1~ 2 TSSO A A B RE ~ W
HE ~ BB E < R PR R BIESE 2 ihaat RRE 826-1 fi
RUE Z RBR ©

—  MEEZAREEX

AT GBS A BLH I RE BV FERE i 72 5 - TR IR L AN - AZHSElRE
il EERE B TR AR - DA ERE (VIRE ) (20T - ARERE 8 P -

Y {ESEBRG Bk  0 324 (contract) BUSAEFTERy (torts) JERREAMRE - MIFEEER -
SR (BEK0) ~ RAETT Ry BATIE - R T IR - SRR
HAZHAT (ex ante) HRGAMEGIIRBSESH®R (ex post) FAR IR ANT R
B BT REEBREZTRA " 1RH ) SSRGS SRR A MR RN
JRBE o [ FRATRR S ANE R SRR TRy - KRR - FERLEELIR G - (R
R o BINETHRRAFREL BR85S > 28T (2008) » (EZRIEEEURRER (TR
AEEHE AR B TR WHEEMERE) - Gk ek

2 FRKEC > BiHERE 8 0 H 92-94 -
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BBIERTT ~ SBRSRTT ~ FERTT (W LRERMED ~ BHEROIE - SRifi > &
B2 PR AR ] > R EH & > MAASSH? - R TH
IR ERGREAR I - HA SR H R RS T L, - -

KB LR - S EME R - g ~ IE3C8E - Henry
Hansmann & ReinierKraakman 3 5E ZERER R EEE T 3B %] (runs with the
asset) ;> #L3F Thomas Merrill & Henry Smith (36 ST A JFE 25 A 7S MER R 1%

Fh TEHI (good against all the world) % | - ifij Thomas Merrill 853
B SPLOE SR SCRRHY T eSO (right to exclude ) | /2 EERERY 7853 H.
LB © 5235 > W RN T R 2
TR FEERE 2 BT R R PR T A A B BRI U T2 5 » h
SRS FERERAE © 3B TTHT » ol Rk ORIE B ARSI 3R

"B RIERITER 8 - SefERERRRE T 5 (Sache) fF T — iRy
BUE  RBRACYIRENREE P RUE T EL "M (Sachenrecht) FHBHRYEHIE -
BB EYRERAUERI R DAY R R - B B A e s Ry T A
Ml g TAERR— AR EE AR S a TR TRfR, - -

BREAE WKL R R R PIHE CERRYIRE ) BRUE - R B LER
TEFT A RERT SRR Y ERBA PR —— IR BIPIRE A B ARIBALR - EREAIEL - BRI
VIRERE AT A A E R AR RS R B A R R R T

FRHIVIRERIERE — BRI —ERY T YIRERAGR o T ELIEAERERA R

2 e (1997) > (WIHES — K1) » R UG R S SR
aain > GEHIB ALz EBEEATE - BEFEAR YR ERE) 5
432-433 - 5tk 2 T -

2 SRS > RifRIE 21 H 434 -

B ks > HifRRE 21> H 434 -

2% Hansmann & Kraakman 3814332 Merrill & Smith » Fij#E3E 13 230 -

% see Henry Hansmann & Reinier Kraakman, Property, Contract, and Verification: The
Numerus Clausus Problem and the Divisibility of Rights, 31 J. LEGAL Stub. 373, 374,
410-11 (2002).

% See Thomas W. Merrill, Property and the Right to Exclude, 77 Nes. L. Rev. 730
(1998).
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T4 A AR - YRR Rt S T AR I VIREI R < K IERE AT T Ay
HFE B 5 Rk AERR AR A2 > RIIRZERY K AE— BRI BE A T3t > (RIHL2—
@7 (Realobligation) -+,

FRAKERIE Bl Ry » T 2 TR i % - A HIRE T T TR
TRay BL T THE S, ?° o HERLESAERETRAIEIYINE / M FERERIREFRA
B——AFERE)Y T B FEIREA SR R AR P e R RRR ORI
SRR E RPN - AR RAR™ « A B A MLZ FrEHE - LT DUR I S

7 BROKEK o RiTHERE 8 0 E 92-94 -

2 FRHRIAYRERRE T ABAMBIGR, & 0 2IET (2010) » (REWHE) - B

2-3 > b« HrEAk

See Merrill, supra note 26, at 733 (“[T]here is a general consensus that property refers

to particular rights of persons or entities with respect to scarce tangible and intangible

resources; that property is distinct from and superior to the mere possession of
resources...”); Thomas W. Merrill & Henry E. Smith, What happened to Property in

Law and Economics?, 111 YALE L. J. 357, 357-58 (2001) (“Property is a composite of

legal relations that holds between persons.”); WiLLIAM B. STOEBUCK & DALE A.

WHITMAN, THE LAW oF PROPERTY 3 (3rd ed. 2000) ([P]roperty is comprised of legal

relations between persons with respect to “things.”); Michael A. Heller, The

Boundaries of Private Property, 108 YaALe L. J. 1163, 1191-92 (1999); JoHN

SPRANKLING, RAYMOND R. COLETTA & MATTHEW C. MIROW, GLOBAL ISSUES IN

PROPERTY LAw 1 (2006) (“In the United States, we broadly define ‘property’ as legally

enforceable rights among people that relate to ‘things.” The particular ‘thing’ might be

land, or a tangible object . . ., or an intangible item.”). American Law Institute ff%&#H

H RS B BE 138 fmiE (Restatement of Property Law ) » thHA%#E$E H “The word

‘property’ is used in this Restatement to denote legal relations between persons with

respect to a thing.” Restatement (First) of Property I, 1 IN NT (1936).

O BOKIORIEE DU R AT HE )Y T BSOS | - 2HRKER (2008) 0 (FEEY)
o RAE YRR ) o (FHGTRE) 0 H 2350 Bk Joi -

St BREREE DL T SRS | (SfE T ERIE (zuordnung) HE J) FBREFTERENTER
& HIARE - 2158 (2010)  (REWHE) - 2 i H 37 &b BT £
BHEE (2003) > (WtEiimse) » H 6 > &b @ #rtk -

BRI AR B SR S AEREATRY AR RS R R - see UGo MATTEI, BAsiC
PRINCIPLES OF PROPERTY LAW: A COMPARATIVE LEGAL AND ECONOMIC INTRODUCTION
75-78 (2000) -

29
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HE > 2R ASEB - ASEC S JE A BHIER ERTE A > #EHERT -

JREN > BAEERE R — T T EHIRE (inrem right) ) > IAZERERIRER A SHE 1
ANREEZ BT RER - BN S SRR A PR SHESCT - BITRT A e
figt - (HZHFEE & IR A EREGEHESTT  ARSHE - H A B
I3 BN BACHARTE B R SRS (RO &R AR itk
TR - TEZKIRERILZ —HE "B AHE (in personam right) , » {2535
RIFTRFE D BAH HHR) - BRTrTREE CHESEUER) AR - EE
R REBLPIIER - ANAT: - B > I A REBLSLROREN BB 2252 - AAERZE S
Fo TREFIZB ATkl & Z BRI ) (M ZERRPRERSZRIBAIRES 2 | ) IIAERR AT R
THHE BB R B AME - LR JTVER T TS HERMOU AR ER
RIS SRR E R UYL RVR T &G 5 — &S (FFR) -

ANt > BIEEESEBIA SRS R T IR 2GR - FeiE g BT E
HE > BRI FHA AR LA KT - (BIEERE L AHRR G > w] DUHERD -
EEEHEAIC T (right to exclude) ** « FTLL » BUELARIABEMER BHIERO » A
QREEA R IR ) ) SERERSHE B A R -

32 See Henry E. Smith, Property and Property Rules, 79 N.Y.U. L. Rev. 1719, 1792
(2004).

% See Thomas W. Merrill & Henry E. Smith, The Property/Contract Interface, 101
CoLum. L. Rev. 773, 782 (2001); STOEBUCK & WHITMAN, supra note 29, at 4.

ERET B iR RS AKRHE ~ HEREZ 12 - See THOMAS W. MERRILL & HENRY

E. SMITH, PROPERTY: PRINCIPLE AND PoLICY 18-19 (2007). Bttt s @ ST ikn]
RESEREIYIRED: T FELAE - AT R RS T Rl BB AT T8 OSSP
e A& RNES ~ o3 s R EE i - 2 HATHRRE 19 231 -

3 SmEHEREER R — ]S - See Abraham Bell & Gideon Parchomovsky, A Theory
of Property, 90 CorNELL L. REv. 531, 587 (2005); Smith, supra note 32, at 1793;
Merrill & Smith, supra note 33, at 792; Merrill & Smith, supra note 29, at 360;
SUKHNINDER PANESAR, GENERAL PRINCIPLES OF PROPERTY LAw 12 (2001) °

% RHEIN TE AT ) (BRI E SR S g) » TEHHkfsk
I3 3 BRHIEBSRACEI B A G - I AR @5 — — LB 6E
R QIR G AHEE] (9 At —Fra Y B S v Homh ARy - 22
KHAGREIL ) - WA ARELAREEEN » B BEE/ A 57 A A B
‘B - See Merrill & Smith, supra note 33, at 793; Bell & Parchomovsky, supra note 34,
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B0tk - Hansmann & Kraakman 5B Ry A RERF B 3807 » UK
BINEE % H F ik BRI Y) KR - XA f#EE ? Thomas
Merrill F258 - HEtS /20 AR Fe 2 bR i » IRDR e HEMS T AT DASL S
flohtEe 577 > BRI TR H SE B HEA T » S e S SR
FERE L FHECRRT » WK B LA SO B MR 2 JEB R - (HEEE 2 B %
I Merrill .2 1258 - HEmBE SO ARMERE S [T BEIA - XA HIYTm
S BEELA Merrill 2 BEERBNTL R 4 SO SCl H A #z Merrill %2 Fifk
S H A B AN

M EME N R HHIROT ) - BT DL IRER B0 (JRIESE 767 648 2
HZR) - BARATLES RS A FZ YR (R 767 S 1 152
W) 5 AL W EERE AN BLAY) 35 SRR - SRS T B AR HERERE IR - H
HEMAC T DS H SR ISR T P HER IR R SR o A st A
BT - WTLGEEEARTEM > FrLAn] DA A (R 764 522
) % ERMEACT - NREHHMbSOIN S SR T C——PIEE
—MEA HEHFARER - wTLL T HERR § (B TR L) B8 AR HEHARE ARE T — MG |
ARG HIE C RER] (JRIEEE 874 2D » st EREAWTLL T HkRR /
SRR | BERFE— 13 ( Bt BRETTHE) A ENERHE - If% - B
TR BHEHHRT i BB - AR P BRI SRR B B8 (R
867 fERHE 2R Fufil - HEAHRE AR E R P (H 1 A EHEHE
L HER] - BOMEF A AR T4« SURESE 867 fiR{HEH
HEAW - ERZH R ERZBUE - AT RERI A BT - T
TEHT EERERE R SR PR AT A -

at 580-81.

% See Merrill, supra note 26, at 740-45.

37 See Lior J. Strahilevitz, The Right to Destroy, 114 YALE LAw JOURNAL 781, 794 (2005).

% B SR AR — AR MEE IR H EZIZ Sl - see Lior J. Strahilevitz, The Right to
Abandon, 158 U. PENN. L. Rev. 355 (2010) -

* BRI S > AR Ry Hansmann & Kraakman {EER 0 EAE S S8 B350 » (H 7SR
RO BB > DR IEHEEIREN R R -
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=& » MEREEANRE 2 B A SHIERIHEO ] - SRR FhT
[FIERRFE D BAG AT - (H LRI ERERN S e 2L B RER S Pt ke (32
FIBIAEE ) BRIk - T EERERV S RSSO T - n] DIHES BRI S35 Pl o
HIZRIE KS0TT ~ B0 ~ ) LRESRAESHOT -

= BB RT - LRAS 425 1AM
(— ) %8t % M1t

EREVIRE 2 BRI - BRI - SR AT A RE BB A
LR AR AN ERE - B ERIRRRE R R > A
R BRGR - SR SLRIBAREG BT - A HRIERIIE © S
BRACRZAGEETT > PR  FAAFRERA (R R — L5k E - (B30 A
FUREIRA > il TP - KR T A BRGR  — RS SR
ASCE H Ry THEMAEERRR ) FORRERARIT AL T HERS AEE ) W DAHURR
FHIRRINZ A

MV ERMERNF RS E - EHERGESR 425 0 T HE (GGREL) Y
L, BUERTS 1B TR L, T - Rl (DBIERT 2 ) T

O B PIAN  BRER (2008)  (EMEVIRE(L - HEERLERRELBEIR A ¢ Rk
BESLALAF RS T/ R RS St DR ) » (R B EsE) » 111101 50 3
P (2008) - (fEHE ~ VIRERHEME () ¢ Beikbe 96 4Rv5 B3 1359 BA|R
) (H EIRERHESE) - 162 1] 1 196-206 > S | ST -

SRS T EE NS | RE R AAOIEBCRS FE  BIRL 2R
(2004) > ( HEABFHESIE EEHEEIT ) (EARES ) - 383 % 1
H 131-182 : fjEfE (2006)  (FEEL (HE) ABFHE R HIHER ) - (ROEHE
HiEZEA) - H 81-103 » b ¢ JU ¢ HESL (2003) » (RGBSR — IifRE R
SCEHT ¢ GRHEREYIRE (L SEE ) > CRIBABREEIIITE) - 19 ] - H 198-199 5 ik
KR (2002) > (BARTHEREVIRERCT 092 ERTE ) - CEAFTIEACHIRLEHTR) -
H 378-379 > 5k : JUR B30 miEEE 20 H 120

FARGEELZ AR > EEHLSI R - BB TEE (1989) (H
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See generally, JESSE DUKEMINIER ROBERT H. SITKOFF & JAMES LINDGREN, WILLS,
TRUSTS, AND ESTATES 888-92 (8th ed. 2009).

108 T b R A R ) RS A S 22 SRR B S 7 i T A
Gyl A EERERS IR ——A WD AEREY) SR T BRIRRERS (present interests )
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Schanzenbach, Juridical Competition for Trust Funds: An Empirical Analysis of
Perpetuities and Taxes, 115 YALE L. J. 356 (2005).

E58E  HEOTDIRGEFRE TR R ASERY - (RSO &
SHEETEE - MIEREGE AL SEEENLHAgRESGUITRE
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See Robert C. Ellickson, Adverse Possession and Perpetuities Law: Two Dents in the

Libertarian Model of Property Rights, 64 WasH. U. L. Q. 723, 735-36 (1986).
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STORIES 169, 169-200 (Gerald Korngold & Andrew P. Morriss eds., 2004) -
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HERBERT HOVENKAMP & SHELDON F. KURTZ, PRINCIPLES OF PROPERTY LAaw 341 (6th.
ed. 2005) 2EHAT R, - ME—RE|HAE A (co-tenants) B] LIEZE covenants running
with land 2% - 77 B ST r] iR s R 1]
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114 gee, e.g., id at 341.

115 see Carol M. Rose, Servitudes 6-28 (Arizona Legal Studies Discussion Paper
No0.09-13, 2009), available at http://ssrn.com/abstract=1371251 (last visited May 16,
2011).

118 See STOEBUCK & WHITMAN, supra note 29, at 470.

117 See MERRILL & SMITH, supra note 33, at 1013-14; HovENKAMP & KURTZ, supra note
113, at 340.

N TEERBIEREN IR RE ) eI o TR I AR LR -
FEEE - £ Merrill & Smith g SR AE AR st SRR MRS s a] 7
—3F - See Merrill & Smith, supra note 33, at 809 n.114.

W9 g 2 /45 - see KRIER, supra note 103, at 323-49 -
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An Economic Analysis of the Article 826-1 of the Taiwan Civil
Code: The Distinction between Property Rights and
Quasi-Property Rights

Yun-chien Chang”

Abstract

Ever since J.Y. Interpretation N0.349, which partially vacated a Taiwan
Supreme Court precedent in force for 35 years, scholars in Taiwan have been
debating whether “covenants to use co-owned property” should run with assets
and bind share transferees. This issue links to a broader and even more fiercely
debated issue, the distinction among contractual rights, property rights,
and“propertized contractual rights” (or “quasi-property rights” in my term). In
2009, the Taiwan Civil Code added Article 826-1, which stipulates that
covenants to use co-owned real property shall run with assets on the condition
that they have been registered, while covenants to use personal property will
bind share transferees only when they know or should have known the existence
of such covenants. The design by Article 826-1 is different from both the
Supreme Court precedent and J.Y. Interpretation No0.349, raising questions
regarding its desirability. In addition, Article 826-1 seems to make fuzzier the
distinction among the three types of rights mentioned above.

Following the analytical framework laid out by Thomas Merrill and Henry
Smith in a series of seminal articles, this article examines the above issue
through law-and-economic perspective. | argue property right is different from a
contractual right; therefore, Taiwan and other civil law countries alike should
maintain the numerus clausus principle. Furthermore, “quasi-property rights” is
not the only possible intermediate relation in the property/contract interface (as
claimed by some Civil Law scholars). Merrill & Smith have found two types of
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intermediate relations (quasi-multitaland compound-paucital). One of this
article’s contribution is to point out that quasi-multital can further be categorized,
with Article 425 of the Taiwan Civil Code, Article 826-1 Il of the Taiwan Civil
Code, and a recent Taiwan Supreme Court decision creating three different
sub-types. | also argue that Taiwan’s Supreme Court and lawmakers have
neglected the importance of notice, thus creating or recognizing new forms of
(quasi-) property rights that increases transaction costs between dealing parties
and imposes higher information costs on third parties. Regarding the efficiency
of Article 826-1 | of the Taiwan Civil Code, | argue that itsrequirement of
registration as notice makes economic sense and facilitates the use of co-owned
properties. It has been argued that Article 826-1 | can be utilized as a platform to
create any type of new real property right. Although | agree that this is plausible,
the current tax regime and Article 823’s restraint on non-partition agreements
shall prove to be significant hurdles to such arrangements. Therefore, new types
of property forms, such as certain types of servitudes, shall be enacted into the
Civil Code.

Keywords: Numerus clausus, covenant to use co-owned property,
contractual rights, property rights, propertized contractual
rights, quasi-property rights, in personam rights, in rem rights,
registration, public notice, Article 826-1 of the Taiwan Civil
Code



