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Risk, Community, and Human Rights:

An Economic Analysis of the AIDS Patients
Protection Center Case

Tze-Shiou Chien™

Abstract

In the AIDS Patients Protection Center Case, the courts, based on
biased perception of risk and too rigid legal formalism, have erred on the
application of fundamental rights in private law and have bypassed the
most critical issue of risk distribution in private ordering. This paper ar-
gues that via the constitutional value of equal concern the covenants of
communities should not be allowed to discriminate against AIDS pa-
tients. Despite the large number of communities existing in Taiwan, the
cascade of social norms (perception) would totally deprive AIDS pa-
tients of decent housing. Based on equal concern and avoidance of arms
race in the fine printing of covenants, the AIDS patients should not be
led to live in those communities which are either without a covenant or
lacking of the exclusion provision. The state also should not imprison or
force AIDS patients, although with compensation, to live in a restricted
place just for satisfaction of the majority people’s preference. Lastly, this
paper explores what results of the negotiations of private law and public
law will be after an imagined reverse judgment is made. In sum, the le-
gal doctrines might give judges the overview of law while sympathy

* Associate Research Fellow, Institutum Iurisprudentiae & Research Center for Humani-
ties and Social Sciences, Academia Sinica; Associate Professor of law, Department of
Law, National Taiwan University.
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might motivate judges to act whereas justice has been done through ex-
periences.

KEyworbDs: Risk, AIDS, Covenant, Equal Concern, Discrimination,

Constitutionalization of Private Law.
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