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Evidence Depreciating Theory of Extinctive
Prescription and Its Implications on Claims
in Rem and in Public Law

Tze-Shiou Chien™

Abstract

In the law, the creditor is granted the right to ask the debtor to repay.
To prevent the creditor from winning those cases in which he should not
win, the law puts the burden of proof on the creditor. The creditor,
however, might get away with this when his evidence depreciates more
slowly than that of the debtor. This is why extinctive prescription comes
into existence. Current legal theories have missed this point. Therefore,
the application of law is confusing and the reform goes in wrong
direction. Firstly, the extinctive prescription should not apply to claims
in rem. Secondly, the subjective approach adopted by the Principles of
European Contract Law might do harm to both the creditor and the
debtor. Thirdly, the claims in public law concerning the government and
the people should be asymmetrically governed. Due to the fact that the
government always has the advantage of final say and information in
public law claims, the claims of the people vis-a-vis the government
should enjoy a longer prescription period than that of claims of the
government vis-a-vis the people.

% Associate Research Professor, Institutum Iurisprudentiae, Academia Sinica; Associate
Professor of Law, Department of Law, National Taiwan University.
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28 LANDO ETAL. EDS., supra notel, at 157-209.

29 BRI AR RAIIREE TR AR BB AT RIS 2 R S0 lE B T BT
&4+ - PECL Article 14:203 (Commencement): (1) The General period of prescription
begins to run from the time when the debtor has to effect performance or, in the case of a
right to damages, from the time of the act which gives rise to the claim. (2) Where the
debtor is under a continuing obligation to do or refrain from doing something, the general
period of prescription begins to run with each breach of the obligation. (3) The period of
prescription set out in Article 14:202 begins to run from the time when judgment or arbitral
award obtains the effect of res judicata, or the other instrument becomes enforceable,
though not before the debtor has to effect performance ; PECL Article 14:301 (Suspension
in case of Ignorance): The running of the period of prescription is suspended as long as the
creditor does not know of, and could not reasonably know of : (1) the identity of the debtor;
or (2) the facts giving rise to the claim including, in the case of a right to damages, the type
of damage.

30 PECL Article 14:201 (General Period): The general period of prescription is three years.

31 PECL Article 14:307 (Maximum Length of Period): The period of prescription cannot be
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2 70 70 65 70 70 65 70 60
3 65 65 65 65 65
4 60 60 45 60 60 45 60 50
5 35 35 45
6 50 50 25 50 50 25 50 40

extended, by suspension of its running or postponement of its expiry under these Principles,
to more than ten years or, in case of claims for personal injuries, to more than thirty years.
This does not apply to suspension under Article 14:302; PECL Article 14:601 (Agreements
Concerning Prescription): (1) The requirements for prescription may be modified by
agreement between the parties, in particular by either shortening or lengthening the periods
of prescription; (2) The Period of prescription may not, however, be reduced to less than
one set out in Article 14:203.
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33 PECL Atticle 14:202 (Period for a Claim Established by Legal Proceeding): (1) The period
of prescription for a claim established by judgment is ten years. (2) The same applies to a
claim established by an arbitral award or other instruments which is enforceable as if it
were a judgment.
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