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Negligence as a State of Mind

Tze-Shiou Chien

In the economic analysis of torts, negligence usually refers to an act which does
not meet a due care. In the law, however, negligence is a state of mind in which the
actor should have foreseen the damage occurred but he did not. Due care, as Hand
formula shows, is determined by calculation of costs and benefits. A state of mind is
an amount of information at a given time. A negligence principle in tort law means
that the determination of due care should not be beyond the reasonable expectations
of the actors. Usually, the personal traits of the actor would influence the calculation
of due care but not reasonable expectations. For example, the less capable driver, such
as the weak-sighted, will be held liable when he drives at a speed at which for
ordinary drivers is a safe one. The weak-sightedness, however, would not reduce the
driver’s amount of information concerning the causal relation between
weak-sightedness and driving speed.

This separation of information and capacity would much better explain the
reasonable man standard. In the Hand formula (B<PL), most legal economists say less
capable actors would have lower due care because they would incur heavier burden
(B). As the reasonable man standard shows, this is not law. To correct this deviation
from law, they sneak in process costs and so on. They are ad hoc. It is more
appropriate that the uniformity of reasonable man standard refers to the same amount

of information for all actors regardless of their capacities to drive.
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The nature of strict liability would also be revealed by this separation thesis. As
mentioned above, some say that some kind of strict liability is needed to deter those
less capable actors who would enjoy lower due care and engage in those activities in
which they should not do. Contrary is true. In the calculation of due care, those less
capable actors would have higher rather than lower due care. Once they reduce their
activities, by definition, they would reduce more amount of expected damage. In
Hand formula, this means PL is larger and the actor is more likely to be liable. No
need for inventing strict liability to deter. Strict liability, however, might be a good
legal technique for saving legal information costs. This can be done with designating
those activities in which the actors always liable for damages as dangerous and
making actors engaging in those activities strictly liable for the damages. In this way,
strict liability becomes a form of liability rule.

The negligence principle is a part of a coherent information structure of civil
property law. The creation of rights in rem which have priority over rights in
personam has the same information structure as the negligence principle. This is so
because the law only recognizes those forms of rights in rem which have the backup
of information structure through which general people would reasonably know the
existence of those rights. As a legal technique, law might even presume that once
damage occurred to rights in rem, the act is prima facie wrongful. Negligence as a

state of mind is too important in the law to be ignored in the economic analysis of law.
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