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R 208 T AERLNAEE > REANSARAR T AR EE  (TRVIRE
HT - ERSEEA BREIARER > HOAAVARP R T I E AR - &
EZAWEE > MO EREHEAR - OV REEERLE - A TEREH
DU AR o SUKEEA nIRE R SRk - (HINILESAE B REE - A 2AEY
o RaEs o EEELIETT  RZITEIENT R ERES > H—F 0 Tl
TREEEAHERELB - 5 AEENCE ARSI Z% > B
PAEEENEN =& > (TZHFRER ZERBEETRNEMASEE > &

A GG - AL TR » FEXHNELERE: > AMER SR ERUEERE
22 EREALERNE - MEXRESREER > ORI REuh i
[

ASLLL T RSt 5% M8 H mis Ry AT S A AR S R IE » SRBHHE
WHEER T - BERESA e ~ EEATN - SRR/ AHARE] ~ B
FEARRIAEAR A/ ZE SRR > DU SNE M/ M5k 5 - e B (AL
T FREERIRES > ISR A > ERRARRIRHEI A EEAR
JFEARBRIEFAT et BEEhs » AIMLAERIRETERIZ © AHRRE/ SN

1 2 H Robert B. Cooter and Thomas Ulen, Law and Economics 6" ed. (2012); Steven Shavell,
Foundations of Economic Analysis of Law (2004).
2 2:H Hans-Bernd Schafer and Claus Ott, The Economic Analysis of Civil Law (2004); Ejan Mackaay,
Law and Economics for Civil Law System (2013).
P 2B TR AR 2007 5 ROk - MIREEZ &R (B FRAETE -
2015 4 > ik ¢ JelE s B o JEKORER ¢ ST AR B AT 0 2007 A $8501E 0 SOB T
VEEE 5 2005 4F o
4 2K Mark D. White, A Kantian Critique of Neoclassical Law and Economics, 18 (2) Review of
Political Economy 235-252 (2006).
5 2R Friedrich A. Hayek, Law, Legislation and Liberty v.1: Rules and Order (1973) ; Richard A.
Epstein, From Natural Law to Social Welfare: Theoretical Principles and Practical Applications, 100
lowa Law Review 1743-1772 (2015).
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ARI/AEARRAI/ZE SRR - R E SR - RoAERAL > BERC
Ty RE ST > W HIEE © SNEME/ TSR EE o AIRRACIERIEEZE 0 HE R
axSEm SR RRIR R IR B SR 58w - AT EUAERIEZSRAI A - B
N

ERREOR T Z R DAL AT - FER L R Ay - B am s
sl MARSEMZEM - HELEHEIE  FREETH  FREEEET @ L
RN T E - DUER THEIRE - HUEREETATS R BIREORES - [LZ IR
BFERRE—— AR o e AR o TAEBFIE TR T - HEINEZIREAR
HIVZ#E  NLEERCR - W EMA(EEOICIEREFE - AN EEAEEE
Ttz B REEER » SEBER ARy TR PR T (R &2 HE > S8R
RGN > IARE i Z 2R -

s BEROVEBEZES
(—) B EE

5T (Ronald Coase ) #EL Ry RLLMEE 25 - #&fm N ERE - H 1960 £y
(CHEERCARE) —3 » EWESEBIERR G | FR ISR - KRR LS
¥ (George Stigler) K2 (bR " & E R, (Coase Theorem ) * FAZE HEFfife
E ARG BT » NETEREVIR AR S ECAGHE - A AR RER R
BESEEEER - HREBEERSE BTS2 Bie BRI AR
i SEEEPAE L E AL o TEEY LGS T AR nV i EE - (EIERLE & ERT
9258 (denying the antecedent) ' TEHTFTHELHIAVSNTEER - S 2 850

6 2 Fred R. Shapiro and Michelle Pearse, The Most-Cited Law Review Articles of All Time, 110
Mich. L. Rev. 1483 (2012).

7 £ H https://zh.wikipedia.org/wiki/%E8%ACHAC%ES8%AA%AL%ES%88%I7%ESWBALINAS » % R
H 2016/8/15 -
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T e HiERA N © P (IS HMA) »Q (REIEN gHAERSHEEEE
A MEEL~P (S HNA) >~Q (RN 2 hAKEEES
=A) - BB (Robert Cooter and Thomas Ulen ) & H#R & M 7 BT £ HE
(Normative Coase Theorem ) PR HIMEEAMITER (Normative Hobbes Theorem ) *
ZERIEEFAI - BIZEM - FEFFEUCMIS o AR E SEZ D TR SR
Wt o SRR E R 2 ETISR Gk - AR gD EAEE
&R LA E R o HEEAE N EARAERE A BN TSI S
AR - MEZ R R EAT T E R B AAVERE A S A TS Bk
KB FERZ AR E M e B EAE - — AR FIE Y - B
bk 7 HAMEHIZE TISHAC G AR BAEE AR FHIERE A - RERE S B FER]
§oy o BIAE e REREEE 2 550 5 ¢ Mk Bl S et E AT A e B Y 5

F > AMERMIE AR 2 BB, -

BUEERELER - RERTERAYE | ARE R ELUREE) - SUBREAEHTTAE

HE 2T - DRGSR » SRR T - BAE 1959 a9 (BiFiEaZ
=) —XHEE - R BEER > BRSO ERHE - 1E IR
M) —2C 0 HHEEDUERNEIT - MIPARIHEE 7 — A EENZHEE S » A
TRIE T8 E R - BIEREHTE (FE &R Gk JAb B R HE LS
R R AR A B ERE AN G ROARZEME T » a0
Fo 219" o BT AESPER AR A B ARV 534 (economic analysis of law ) ™ [
H R LME SRS R E AR R S BEE T T irEsE | - Bt 82
FHE DU FE BRI IR 534 0772 Ry B REAE” > /e BEA IR R B i A T—
— TR I B EE A BRSPS i TE - JERHAMER

8 Robert B. Cooter and Thomas Ulen, Law and Economics 6™ ed. 91-93 (2012)
% R. H. Coase, The Federal Communications Commission, 3 Journal of Law and Economics 1-40 (1959).
0 2BEE > NRENRE © BTRBITIEORE » A REEN G 2015 465 2 85 - H 453-
468 °
11 Guido Calabresi, The Future of Law and Economics 1-23 (2016).
12 R. H. Coase, Essays on Economics and Economists 38 (1994).
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A7 Al THIEM E BT R N EIVAE R - B ST - 2
e o] FRAEREOR i (AR AV AN - ZERE & Ry E B Y48
TREEE T -

(Z) ZEEAR

FEEBE L R AT AE S (Judge Learned Hand ) 7F 1947 £E£AY United States
v. Carroll Towing Co. (159 F.2d 169) —Z&Hh, e 7&E2Y M@k + =, (MIE
g% ) A= - B<PL ; B ZE#HE (burden) » P2 (probability ) » L /&5
g (loss) 5 EATT Rt AV EHE/ NP BRI G m] DUR DENTRIIE S - 1T R A
TThRiE > HptREk  MEABEERERE" - fEAIEE ST » BRI
N AHEESMH - (BERARERE L HyErg 1 -

ARFEFTH FAYE AR A T HYEAS - FEREE SRR - BOE S ATT
N0 AR E RN ST AREEAL - Hgt nl A KIAT aR e it & - D2
RRHY  BATREE - SRR T ABENCRE  fEEESEamAk Y &
REEF KB EHIRHE - EEAEHEE DEREMAET S ST - REF
& MR T R AR o DR > BN EREREREE > AYEH AR > 1

13 e.g., R. H. Coase, Why Economics Will Change, the Newsletter of the International Society for New
Institutional Economics, Volume 4 no. 1 (Summer 2002); Saving Economics from Economists, Harvard
Business Review (2012 December).

1 RERM - SRR WA ERAHT (F—T) : FrEME - H 67 2005 6 510 T

HA o
AR

15 Richard A. Posner, Overcoming Law 406-425 (1995).
16 “It becomes apparent why there can be no such general rule, when we consider the grounds for
such a liability. Since there are occasions when every vessel will break from her moorings, and since, if
she does, she becomes a menace to those about her; the owner's duty, as in other similar situations,
to provide against resulting injuries is a function of three variables: (1) The probability that she will
break away; (2) the gravity of the resulting injury, if she does; (3) the burden of adequate precautions.
Possibly it serves to bring this notion into relief to state it in algebraic terms: if the probability be
called P; the injury, L; and the burden, B; liability depends upon whether B is less than L multiplied by
P:i.e., whether B less than PL.”
17 “ppplied to the situation at bar, the likelihood that a barge will break from her fasts and the
damage she will do, vary with the place and time; for example, if a storm threatens, the danger is
greater; so it is, if she is in a crowded harbor where moored barges are constantly being shifted about.
On the other hand, the barge must not be the bargee's prison, even though he lives aboard; he must
go ashore at times. We need not say whether, even in such crowded waters as New York Harbor a
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AT AT EEREINS - B ERIL A 8" FERIEE TR -

ERBEHIVAE  EEEAEENEEFERES - ~MERITERE  MER
PETT ik » IR EOR ARE B <7 AFVTEIRE ) CERFE SN E) B ERF
G RIELE - TR ZBEGTE - R ET et ERE & hEIEERK
M WSREETT Ry - HAT DUBC DRI TEERTEEE PL » &R EITT AR AT
HAFEE B 3 AEARZE » IR ST N EIFE A BN HarE e - H B B
0 RBIEEN T HAERS - HEEERVA &L (GREETHEE)
{E RIS SO2 H IRV AR - HoE[EIRG - AT DUR DR Z B THITHES PL -

M B<PL BT » A #K -

SEBHEAESI T - LT R NTERE I A B A 288
aRHY o BIAI{ERAEEESS » BHEAE JILLBGERI A » P RECEF A - JEREOR
Sy AT s EE A TR 4. (William Landes and Richard Posner ) B 5 4

(Steven Shavell) 255 » HIR fyiE tb A\ EHE B LR - 1 o] DUR/ DAY FEHATE
= PL LRy » R HE S ARV B EER - (HIEBIRBUEEREA G - 1
HAEHE ; HRE AR E AR S GE e B S8 it RS

bargee must be aboard at night at all; it may be that the custom is otherwise, as Ward, J., supposed in
'The Kathryn B. Guinan,' supra; n17 and that, if so, the situation is one where custom should control.
We leave that question open; but we hold that it is not in all cases a sufficient answer to a bargee's
absence without excuse, during working hours, that he has properly made fast his barge to a pier,
when he leaves her.”
18 “In the case at bar the bargee left at five o'clock in the afternoon of January 3rd, and the flotilla
broke away at about two o'clock in the afternoon of the following day, twenty-one hours afterwards.
The bargee had been away all the time, and we hold that his fabricated story was affirmative evidence
[*174] that he had no excuse for his absence. At the locus in quo- especially during the short January
days and in the full tide of war activity- barges were being constantly 'drilled' in and out. Certainly it
was not beyond reasonable expectation that, with the inevitable haste and bustle, the work might not
be done with adequate care. In such circumstances we hold- and it is all that we do hold- that it was a
fair requirement that the Conners Company should have a bargee aboard (unless he had some excuse
for his absence), during the working hours of daylight.”
19 William M. Landes and Richard A. Posner, The Economic Structure of Tort Law 123-131(1987) °
20 Steven Shavell, Economic Analysis of Accident Law 73-77 (1987) °
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H o ZRERE S AAYEIREE - DIE EHR - (EEAXEIEEZE &
LLRHERE I EERGEAY A - HBHE (SREAEHERER - SRR ) EkETT
Ry > HANIERSGRER - ] DUBC VLR A TRITHAEE PL - (i FLBER AR pA
B » — i = BRHEAE IR EHHE > K B<PL RS EIL - B EAERE
bhEgE

TE—ARET I RRA AR OREAIH LT - HRHER - EEEAERE .
REAFREERFAME © 182K 4N (Richard Posner ) PUEIR T 2 157 <
NBREGSCR RN A 458EH (John Brown) SUfE—0 8 2 B =UE » BomiE
RITFE SRS E R LAY o HNGER © ARt > A B B
Ak EAHUBEAEELEERTEESIEERENEA > NAEED K TH
AR EIERISNETEE (Nash equilibrium ) 5 [FEFF (Robert Cooter ) X iF 2 HEfifi 25 #2
QEHIA R Z T AR LR T B R R A S5 i iR R
B - HEER s AT E A 2L o IEE ST (Gary Becker) fRAIETR
By > A — AR EL - HEAERP A EEIEE - BEMiEE - EEK
RET R TERE -

B BIEZ RN GREL IR - NRAEM ZZHE LR
EEATE R —HERGGT R —EE g (EE A AR
A EHIEELE ) - A& pa TR AR ——B40 B JREEATALERRET R A
MRETT R MR R — R - MR EEENRIET R (BREEREATER)
ERBEEE—T R AETARFENFIAGTE - RAEA PN #AER
MR B - B2 BN Z A DUV EIHIESE PL - M EAERERTES - 1TRA
REJI#GE - H PL BV > BURE SR > A RS FEELUOARE - HE - A
ien e SEATE R > IIALT B AR EERRRIGRO: - ZEIR AU AT DU RE

I

2 SHEEE - SOFHEEBUAR (BB=HR) > H 221-234 > 2014 4 » 546 : JTlE -
22 =21 Carroll Towing ZZHH[HY” unless he had some excuse for his absence”[E]Z -
2 Thomas J. Miceli and Matthew J. Baker ed., Research Handbook on Economic Models of Law 2-3
(2013).
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TEERER AT - AW EREZ SR » IR 2 Ry T AHAEE] (the
tragedy of the commons ) &4 o AVPEFRIGE (Garrett Hardin ) £ 1968 F-3#3%
T (AHFER]) 2307 - flifsH - FAE 1833 (e B B i E R FHE
(William Forster Lloyd ) » B2} 7 HFERVAYAHARE] - 15 B PIER - 18G—
EAMEFE F - SR NEREEIESHFEA  MRE THSH - B E—H
FEA PR EEFENENE - RIS R BRI NGRS
BUEFES  meiRE C o mEEFE AN ERZ 8 HEER - R
NeEFIH g - FBEHE - MRS - AHEEE EE HIRAE S RME—RFH
A HIERRIHAR A EAVR PR R ~ KBRS AT S Al BBESR - BAAM
B (B T A

HY » FashdF MAMA » BEAREFAP 2 2 LB i 1 iR F

Hao AR TR o $R A Ruener g 4 WAL hg R 2R

RN RN R R St Rl R I ST

=+4E1% > BB (Michael Heller) £ 1998 835 T (R AHIARE]) —37 >
38 R EATRHE S s < P el g - AHEE Bthis i e =% - HIFRE
AIEA RZHIHGIE - THERERE S - DIEUR A AR - —SBamnk 5 (g
It R S A HIAEE] (the tragedy of the anticommons ) » PR A HH A A AR B R #
Prpitg - EEEERARREREM » R T -

AR B S FAER > TR ARAEREE R ABE™ BRI - 5

* SHEEEE > BAREEMMOEEGZIRRA]  JEREEN R > 28 1565 14§ > H 155-177
2014 4% RAEEFARVASE > JEREEEm (R -
% Garrett Hardin, The Tragedy of the Commons, 162 Science 1243-1248, 13 December 1968.
26 |d at 1245.
27 Michael A. Heller, The Tragedy of the Anticommons: Property in the Transition from Marx to Markets,
111 Harvard Law Review 621- 688 (1998).
2 WEHCFRIHYAILEREE - 2REEE UL - L R0 > H BOAERRE > 97 1
H 217-226 > 2003 4 6 H Rk fE - WINEE &R (5—M) © FrAME - H 55-66 > 2015
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ARSI ERER &0y - (BAIRTHE » BRAMEA (e 1755 - HIE
PR T K commons B anticommons BEE Fy AMLEIEZ AHE » AN Erfsdasd
g [ERLLEEERY -

75721 (Lee Anne Fennell) s8R AMAERIEBLIZ AR Z &5 » R2AER
HE B HEGEEER S ERH A A F—hi & E AR
(Prisoner’ s Dilemma) » #%EZF5EEESS (the Game of Chicken) * = #El A A
HARR] > EEREMFEE R (assembly problem ) » MHEMFEE Z HAY > WAL
TEENBRERE o MERFER > FEAHER AR RAVRERR S - H HAVEZ B0
EIMIEGIIERAYE TR « MR TS/ ) B THR - RlEMET "o
My BT RZAHE ) HERAIEERAY - ERHY DM BT A MR RE R
BlEed > HIBRERSRER TN, B T RZNHE ) AORERIRUAE > BIEERE SR - A0E0an A
R S ERL A KIARE AT - a0l KIEARRA 2 - ARRARIE &
RA A8 P (o F BB R A AR AEA » EE T RoRE 2 ¢ T3 B T HR, 0 —
o HANWEEFRE 0 > HEIEWARE] - v &R H EGREE
A (D) ARAREIEL (FR) SRR 2 &7y - ARAEA EEET -
T EACAHECR R RAVRER B &R 2 B » 2 FrATE T 388 » BRI HEIER

TERHEER - A SN RSN AR RBN NIREEERE] - Fr
DA BT By T AHIARE] ) Ik T R AMARE | -

PRATR AR - BURRIAEE] - B ET - fiER - ABE (RERE B

FAISGE(EER ) > B2k E LZHREF (common property rights ) » FEE[ > FEFIRFE

GO I S
2% Lee Anne Fennell, Commons, anticommons, semicommons, in Kenneth Ayotte and Henry E. Smith
ed., Research Handbook on the Economics of Property Law 35-56 (2011).
30 1d at 42-43.
31 sEAH » Common Property Rights * in Economic Explanation: Selected Papers of Steven N. S. Cheung
CIRTAH SEEmCHEE ) 745-749 (2005) ©
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AR EAE R AR EEURERGE S o MBEZARE T EBM 5 S 8
RAHY - RELIEMEAER - BfamE(F AT SERIEAR: - B-REmyIrEH
HE#h#/= ( Guido Calabresi and A. Douglas Melamed » DL FESfE-RHE ) £
1972 FEE5R T (MAEERIAI ~ BRI RIEEEE SRR« R —8) 2 HgH -
SEEERR T F Ry TS E A S EREI FE AR (property rules) *4h » S5 BRI
H FEAZ 512 S A REIEAAN (liability rules ) ®EAEESHIAN (inalienability ) * 5 1F
FEMA] - AN ERERNAREE - R HERAE - BRI 5 /555
R AZRERIE AR 52 5] T IRHIEE 228 1E  HHEEESGHEFEER - 3
SHYEREI AT AT ERa T EE R R B B R R 2 R bEas - BB TR E AR A
IABEHERE Y 57 BB RYIT -

32 |d at 746 -

33 Guido Calabresi and A. Douglas Melamed, Property Rules, Liability Rules and Inalienability: One
View of Cathedral, 95 Harv. L. Rev. 1089 (1972).

 rules # 5 TIHRAT - DIRKEEE - EEEEE AR AR SIS AMIVAREST - WIEHSR
HYBREE - 2 FGRK M - H 66 DU% -

B HEE TEESRA WARE - BEEEFICARSNIESE  fIIREFEE - TEEES]
BEMT - FRERBLUN S EREAAVEHEL - liability B rules ] » 1R85 — FLELATE 2 S EE4NEN -
3 Ry TEEHIFAN o WIEEE injunction (ZAHIS) JEE T - e R ERANEZRNE > &
RRKIE » H 68 - Rig [RAECE-IH {E M inalienability [ rules » 7] RE/E S50 H
entitlement AE [ 7 RN OJEEEEY:  TIEKE VAR ZHE - N 73 > RIEZIRBHEER

entitlement ELHE{RFE T > 7 inalienability B & A— T (p.1093) o (HAE LI - EHHEEH
SRS S A E RIS > inalienability [E5 & FH S FAER EAHRAY > —4 property rules Ei
liability rules.

37 2 H Carol Rose, The Shadow of the Cathedral, 106 Yale Law Journal 2175 (1997) : 5E7k{d > & 69-
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SRS ZERT > B (R$E) MESAISEZESHAIZ ZR > fiFE0HE
S BRSO IR R R 25T -

A R ZRRHR R R S ERA] > BAEN - bR T RIEEIE
(BfS) 3 (B S ) MIREREZH#E - R Z APt - 240
EEREEEL" - Al B BMERGE > WAFTREIURIEN > BRIFTAY

TV EA R ERAL - Rt EAESSmrZ2Y > M3 A e 24T
K2 BN EITIIRE (£58) WEE - HoRyE ARESAR =5
R E T R 2 s - B HIRSEF o HAN 2 A A EL AR St Al
ZHH > BIERH TR R AR

HER 2 > BRREARSRA" MG FUEE > R HRIE TS

uukH

73 °
38 Guido Calabresi, 4 Broader View of the Cathedral: The Significance of the Liability Rule,
Correcting a Misapprehesion, 77 Law and Contemporary Problems 1, 7-8 (2014)
39 Gary Becker, Crime and Punishment: An Economic Approach, 76 J. Pol. Econ 169-217 (1968).
O Rzt AE H v HYHIE TR 0 AR AR o BTDASEERE 1985 FERYSCE - (RHNETIRMIETHY
&SR 2 €5, © Richard A. Posner, An Economic Theory of the Criminal Law, 85 Columbia Law
Review 1193 (1985)
41 Guido Calabresi and A. Douglas Melamed, at 1125-6.
42 Guido Calabresi, The Future of Law and Economics 117-130 (2016).
8 2HEGRAE SO - H 102-108 -
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AR AR A E AT o EERR] > w6 A ey A = B
Z° o SEWTER - NFEIZ MR - RERBTSRSAERA AR AE -
B TSR SR > (B A E AR FIRER - N A w A HEE R
A i R A A SRS o Bt - mERALZ AT LUES: - B R H B
5y (MR BHERA - R A ERA - Gl S s m i 5a Bk
BB - B BRI F N AR R Z BIRROARRT - RIS B AR A #alE] -

RIEEZFTLAE BN E2YE - B2 e IR E R EIRH BRaZ24U0E > (2
Hh e e R A AR TS AR A s Bl - sl 1 - SR EE
NEEMEENVEEEERA BAREAE - SREEEMERA > H8KHE
EARE - ERAEE > TAAREFARIESE > iFalEEE > HEKRT
TR N AZRESGERE S - Bl e S =T h——HAIRY5RET - ZFr At
FVRGEREE - WRBIERHEMRA] > HEAKS > BEh e 2 H3
FARCA" o HIBR AR » — 7 TR ANEREGE - IhRISRHL . GHERT
FIET > WAEAR © S5—J7H > 17 R A\REERIGERIT A IS TR GR
1Th > ERIEEFRERE - MTAANZAR > EHAZMRET - mERAE 2
s f b o MEZATEUEMERAL - BARE R ANEHIFEI AR - AHEERIES)
TEEPE gD BRI IERRRILIEEE - (HIER AN - BEkE
AR > BLEIREZ &R > RICEEE 2 EREMESN - HIES T2
TRy NERHEAES - SR > AP - 17 R A et E e RIRERT A
ISR AR E SR EEE - NRAERE ARG BREED -

S R IRANET THERLSY ) Centitlement) HIMEE: » FFRAZERRAN - %l

“OENER T - ETSE SRR > EEHEA -EEENHAIELES o | RH. Coase, The
Firm, the Market, and the Law 9 (1988).
4 R.H. Coase, The Firm, the Market, and the Law 33-55 (1988).
° TEEEREE  PIRE G FHIVERMESEE - HIRARLE DINBEER  RAAREREE
FTEIT Ry N B o (HERA S WA E SR » — e - SR ERE R -
47 2 H Daniel Kahneman, Thinking, Fast and Slow (2011).
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ERRAILRZE SRR (B R ERC B PRaE T30 RORRR T b =53 2RI HY 7>
PTRETT - Bt > R RS EERER 2 - i AR FIE0E
TIERCAES Al ——FE&sy - =/ H— - ST T HERS M R H
SGR - FE— YRR ERIEN - AHARENRETRT - Bk BEREE
FARE IRV BRI R B (R~ BT > BRE IR i 2 =% - SRATEE 22
(George Fletcher ) #5HY" » A0SR R RIELEE A - (2 0RERTT > MIEE
BOtER] > QISHER RS » AR AR T HERY - N A EARHH
> BLORGE R EE R S E AR A 8 E - IEEE R TRIAEAIFEA » (NEE-Fi
ZRATE OIS ER AR R EAR AT - A g A o ERETRTREAEE T CAISRIA]
SR - M EIR ER A A -

g R BIZAEE A REAEZER: - BB e R et - HRE(E
entitlement .2 73HC > ASZIABE{ 8 AR AR H B 0y T R B iR I 7 Fr S HY TS
TR WER Y > TRIL Ry T TERCY BRMEZ L AaTRATER 53« il - iEEHy
B2 BN AR E N afiateim - HIEEAN 2 2B AT RE R RE e f T B B e s
PR - ERFHERAYIERC /sl - IRACIER R > BIERRES - RFARIA
S ENEREIFE AR - BT R AREAER - A 2E > mHRAER A
FERIERC B B2 EN - B SH B R RATERI T -
BHh SR IERC oy S B AERE - S 2 - AR ~ fERRILLURZE SR - A5 H)
AHBEEY: - JEE N —PERIERC > Z T AR —PE iR T - E ot » RETH
RN > — e TR » SRIECE, ? 5 fERERER]

% Guido Calabresi and A. Douglas Melamed, at 1093 »
49 Guido Calabresi and A. Douglas Melamed, at 1093 »
0 George Fletcher, A Transaction Theory of Crime? 85 Columbia L. Rev. 921, 927-930 (1985).
U BEMRJEH entitlement RN ESL > FELE RN - R HHERAEEE S A - a[5aE
BEESZ 2 REESE (1993) (T IR | (LRI T IR | EIEES ) B5E) 0 IR
= (BURECRBUEARE) » H 35-37 > &b 1 ol - ([HiEER 7RI IR ZFARE © entitlement
ZoBEHESHE » fINEORRER ~ lclRTEHEAMIERS - A ERA - fHER B S
A ERE TR o T ESREMERATAE - I A U R E YR
ber - MR EREE "M, B0 THER, 28 - Al TESS ) B o8 - DU -
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WSS SRR ~ TR FEATERE » AR S Z BRI T © ik -
REARIBRES SHARARY - R B DI AR AT IR 53 B It > 31 5
BREK 1S TR

il B RAIERC 75 IR BT - BEARBBERIEE 765 1R
T THEA  HSESTRHZ P - e A - i - R W
BRtt A2 % ) ABLEREARRAL - LT MR R - (BI40 R4S 793 R(E
HYBRA > HEL A - AR ST - PIOEES 787 2 5
(T o BRI - RS R N T AR S A B - AT HEE
B - RS RAIEADS) 2 SR - SRATERIR - WA SRR - SRR
(LT FLRIREHESE » SRSt » S > R AT R HRMERC 53 2R 503 - e
HEF- FEE T 5 AR B 15 - EVATHEHA AR - R0 B 540
IR ABSRHIAE S A S L3S G 2 ST » T R LSS S -
1 FLE AR - PR asRly ik ® ) R —H A

(1) M/ TiB A E

COBEBHRIERER T HSAE | IBIIEET > IEREA IR (public
goods ) ~ HMERME (externality ) ~ %5 (monopoly) EZEEA¥HE (asymmetric
information ) %32 - " L8 | EFIFET - BIAE - EIPISUE @ HE5EHEE
Firts - GMERIS - WiHEETS - RIR BT 2 )CAIESe 2 By
R EE - MR ABUN R B ARBHAD - Wi AM RS > RE—% - Aredmis

BRI A RAE —HERRE T ZHEA - IR ER T K H
A T BMEARE > [hARE Y HIEFRRENHARSHE—EF 2 REAS

52 {5141 Robert B. Cooter and Thomas Ulen, Law and Economics (6™ ed.) 38-42 (2012).

B AT — AR CEEELB T 2308 ) B4R - ek « T st FUELORER DL RO AR R 5y

M > BIEFEEZIVIAL  AERSUBTTRE TN . - TR ER 5 SiE o (HIEATER - 2B

FHAERE > oI E S - | Richard O. Zerbe, ed., Efficiency in Law and Economics xi (2014).
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BEHEBUN KBRS -

public goods TE1F#Ea%E By A LR - FETM I E M R B AR AT REFR AL /H i B
ARt - public goods HEHE T 7 IEMEEI M (non-rivalrous ) BIEHEMIME (non-
exclusive) » MIFEFEALIE S B FIFEASEFR L2 E T - BEPARBEERNIY) -
WNERBEM > ABIERCEIERAY) AR RERR » RIS 1 R (5555 -
VIR Bt - AR T AR - WA E RN Z IR R B2 -
NJA[4E[fi AR By 2 public goods™ PR FLIEAITR ALk a8 /s " & * o4 (EREHIEHE
M N EEEIEER M - PRt - R ESREARE - BHAEE B IR
M o (HEFH M E— AR GRE T A FREY § a2 BIEREE T
HEBHE— AR EFEEROE TAIRE T - S m—— IR i Y ———
R PRI - HER B - B DA RIRGEME - TR A HER

HNERPESE B EIREL T - — AT IIIMEE - — B E Ry T A
W BEEEE G HILEERE T SMUE | (external effects ) » A AT fEE
REIE TN AN ) (externality ) - SMNERUE AT AR B E AR FEAVRED - B
W ARECAER il 1 B A REA S AN D —— I 2 AT RE R R S N
o GERIESS 148 (K28 | JHMUE « T HEMIZATRE  ARER AR ~ 5CUR
EMALEZEEN ) - BIFRCCERE T &R ERIEE Z AAE - (EEIMTE -
A EEFHEER - ARSI HA SRR - 467] - B —2K » SNSRI SE
ZEIMNEIMENE BB A B HERERS - SRR T - BREZEERESEE
REPIT R ABUEIEE T 2RISR - IRRETIMNIESUE - (2D A
TR BAEHEBFRERSE > KERTAEAN  BEEREREMNAEE -
BE T ARIRENRER - SN ERE T (HHERR BN J5AHE R

AN - BEZISHREEN - BINEERIES 793 fREERE : TH (5

> RMRERS T SEEIREA Eton AYRLRIRE B public school 4 » public {REERN A A BERITES -
55 See Harold Demsetz, Toward a Theory of Property Rights, 57 Am. Econ. Rev. 347-359 (1967).
15



2016/9/26 BB EEY  ARARTE i

W

) HE A > sz 1R - 5 EE > SEAHEE > FEWE (RS2
)

=  RREEEIWZRIBMN

AL AT BRI EEA « R HTANER Vi 2 R RS A 4T Bk 3]
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Fryz o 5RmE b Lot e 18 2R N ORE RS BT B
oo 3 S Eggin e £ o %0 NI FERRENEREUR T - (H) ST -
T4 (Eric Posner) AFEf] @ BA2&- TRV - BAINEZRNT ? M35
B EFALEM B o - A SRR AT E B ERY (M) ) > AR
HiGm 2 SREEORINE FARREES] - (807 BEmRILBUARRRET 7> - STEHHT
B(fH (Richard Craswell ) RIIDUE it HHHEE - MRS - Hak @ —(E528HYE
anasca T ERG  MEELFE— ~ AR ARG T AR e R TR - — ~ "I7H
HEG—aeaHHIE A S e BB e > = W R S R b ey e B T
i MEES - MERAEREAYE maa TR - @R A FE(EKE - Hi5
LU TR T U5 2 SR 5 Wk T - 28 S S A L
5 MRS o (HE/DEAER - S RERAIH 2R mb s - w2 SRR
0Ny HSEES - AEEATRUR ¢ B AEE MG R AR 0 ARTHET
[E156 - PR » (HBEEEE G > FTRAERL T o RO A B AT IR K 18
R FHZHEEI - HELERITAR AL -
s ARREESRIAZ - 35 ERAVEOR TSNS - HAEARTHRZ A

5 5|H Robert B. Cooter and Thomas Ulen, Law and Economics (6™ ed.) 1 (2012).
57 Eric A. Posner, Economic Analysis of Contract Law After Three Decades: Success or Failure? 112 Yale
Law Journal 829, 865 (2003).
%8 Richard Craswell » In That Case, What Is the Question? Economics and the Demands of Contract
Theory, 112 Yale Law Journal 903, 916 (2003).
5 2 H https://en.wikipedia.org/wiki/Streetlight effect ( f¢/% %8 H 2016/7/11) -
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b AN SEFTNAE > WM ERRIE ? SRS B R TR T 2 Eaan S
o5« MTAE Y - HEl R ZNEEOK - HE LR nlgeET] > R SRS AR
g 2

HZ IR FRIVEIT R ABZE AR (PR iERES] -
BERET IR - HPGERAATS - MHE A DU S HEE A ASOR AR - LTS
HEBREERE (BAESEEK)  (HEFABUEEREATT © FIAIFHEE =Y
NI E - AEREERBEAZEIL » AR B EEAELE

(reasonable person standard ) » HARZALERYRAVEREEAE © B2 w5 « K
HraiHE Y 55— B ¢ B TR (R PR (IRAERE ) 09BEER - A AR LR
EBEILRR RS AR ZE AR S EEEIIAS N R E A BE A EE
o AN EEEIEE T8 - HEie 2 sE 0K - BE LR A r e -

H=" Dl (W) IEENHEA » 2 AT ESRE EAS B EATRER
i KRE T - DL (YD) BiFRE R IR TGS 71T R N BEENT =
RE T FEHEE (LR interior solution ) » A @RE/EEN S (IEHD corner

0 2= H Robert Cooter & Thomas Ulen, Law and Economics 199-201 (6 ed., 2012)
61 William M. Landes and Richard A. Posner, The Economic Structure of Tort Law 123-131 (1987).
52 Steven Shavell, Economic Analysis of Accident Law 73-77 (1987).
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HIO > AR E R E R BE AT B DB SR E WA TT R A
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PREPRE M ATRIER AN - (HIRE L F=AHER - FrfEZH > HARE
iRt - HHBEREERRE™ - Hm 2 fE ATHEE (R8T (RS |
N

Bt A BRI BT DIURIH > A BAEHET RSERR A SR - 18
FE o MREAEHEATHRZ AR - Bt BINSRBUER EatEiT B ABZE K
FERERSNE R TR ICIRE - WRAHZSEA (EZEENEMA) &EF
B3 A AR BT Ry N2 3 A9 B it AR - Al XBoE Hall2 %
mfEERE (152 interior solution FYEI# ) » BB A —2L T - WZ » AR
REMRE RESEAEN > HEE 7T R AR - AR HIRARIIE TS
o (EREHIA & IR SRR EER] - R MR T Ae R - —E
AT REAFHAEEREERN - HER—E SR - =3 > HExA

fo] —HIRELEER - R T T BB At R BPL AR F R Y 0

\

FoRER L AR T ST R R (LA B
% T

FORFF I NG A R A R TR 4 AR RERGE: A

63 Robert Cooter & Thomas Ulen, Law and Economics 211-213 (6" ed., 2012)
O A EEREETESBAERES > MEREREE  TAARY THEk , T/ -
85 PR = LA o 22 H https://en.wikipedia.org/wiki/Accident_Compensation_Corporation (&
& #E H 2016/7/11) -
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IHEE Z 4 o IAERRE Hmly (155) KEMA > RIEEHESAE - MR

e (&S /e A ASCEEHHIE © FriEseTE > B AR AN Z5AIRE
PRAZEHE - &8 - APIREGREZEREINEL - B AT EEEh
aEh o ABAERMUEARR T - INRSRAEEALOAEEREET - AHYEEAIRE T Z IR
#l» BAZKM:  BITAANEXRREERM N ERE R » HaaBEiER
£ HHEEREE BT RALSZHEA -

PUERAAGRIAZ - B ET RESEEGKR > 2 TRAGEAE
BIAT R ANZHEERAH G B > B/ NAHENZ m LU PRI FRIHTEE
PL - GIAIFERHEEZ B > /20 © ARABHEIER > 52 - B - KN %
AR HAYHHHRS (KRS ) » B/ NIRRT EUB DY TSRS © 7218
o BHERE DA > PIEE A% - KA EARE G - ATDAEREG
& A OB D EEE S Y THIIRTE > (NBEAERF R A — R A EE S T BIERE A
= HighiEE » i - RZ > TR NSO e AT R Ehk - ik

K - —fRIME - ABZUEEES - BHIT hAEEhk - HAUE ag
*© Z2RMREE > Y (B ~ TSEARE) ———(EAERARVEIE: > SRR E - (05 e

EHE > H 27-45 (2014 FE=HR) ©
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2> INILAERIEZ B > FIFHREIAZES - PIEF NSigstis - BEZAERE
el o HEIAEHR A il ae i Bk bR Em(E - BAEE > —& - #5
NP GHREHBET ZZIR - seeEg - %  HUAGEREIRE
o AR AEEEkED ¢ KO Hod A2 B RASE TESRE
AILUENLEEIRIELE - =3 > 2F AHHRE WIS TEM - R IE ?

m-.  JRBE&EES M ZEEMN

st H R ASAIERRT (1986 ) 3 FATIKEE (James Buchanan ) » 1ERZHir&h HY
AR CRERAEORHT) T8 > BIRST (HFEO7EEs » UL ) > faPRrani 4L
T MTRELT - (HIF TUAE o ZRHTRFAETE (Ermst-Joachim Mestmacker ) 735Kz Hlr
SNEARREOB AT BESEIR S AR (H R ULV « R T Y
B BEAERE  H2 R A0l BAAAGFHRE HFLRAFTARA
AR ehe | OERRAME R AEHEIE (legal reasoning ) AHELN—C B EEHE
Bl (practical reasoning ) RN - FRATE4E (think like a lawyer ) JE2IAE2EL
BEm R E - HYRIAEENAE S AWERIES » RNEFESFE2UEE ()
HAARIRE R E 5 - SRPVAR S iR AR — B EH LR IREIE
o i GEEEERARAINER - Se2DIAREEF S E M9 - IEE
EENSTE

(—) “EBSZ 2B

AL R AR Y R (B AR e - HUEH - BN RAERER
(BeF) BT - e - COR e - R A e # 1k -

57 Richard A. Posner, Economic Analysis of Law (1973).
8 James M. Buchanan, Good Economics—Bad Law, 60 Va. L. Rev. 483-92 (1974), in The Collected
Works of James M. Buchanan v. 18: Federalism, Liberty, and the Law 327-337 (2001).
8 Ernst-Joachim Mestmacker, A Legal Theory without Law: Posner v. Hayek on Economic Analysis
of Law (2007).
70 Richard A. Posner, Law, Pragmatism, and Democracy 73 (2003).
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HRALHY s Egfei - Tl ma &3 Ha b 2wk 2 o R 2
JE > MIEUAEREG 2B EAER T - Bt ERAEEEEERE S > FIEAFEHE
AEZERHA > BIATRessd: - ARMEE 7 RZ » BEOTE T VAN AL
PIanAE fI e E S ANBBUAIE - AN EE 7 =% > FIEFtAgE

AR BIAIAES SR T - A A I B Z HEE

RN BEEAERNEREERERIBFEL - MIEEREIE
Hil% > ERAREE T Z IR AL - GIRRER > BEN TAR (FF)
B2 % o IEUBRRAE - HERIREVETI AR SRIBEEAA T - HATReS
REME > HEHLLESARE K2 (FRERBEREEZBREME - Hif
ALLEE N Z B it iR E Ry B Y (HHAEEEN—rRE I8 > "l
EEEEAA— e ARSEZHET > /Rt EgRERD T - AT
(invisible hand ) 7. !

FEAHARE] > WSEHER AV o - HEFIEABALTE HARR SR A% -
I PRET A rT B A IR v DA SR AR - M e RIERLA EERE - A ARR 5
ERFERZ—" - BEZAREEREIFAREE A > H5IHTEEEH (John
Adams) HYEE * TREAREREREE 77, HRRMAERFRN o e E AE AL
ATaf B0~ B EEARA AR - HRR g2 A FE R

M 7] (mutual coercion mutually agreed upon) ™ » J&/GH (rule of law ) © 553
Miaf > AHEAESIZINIEHEEE - T AMAERIZIIHER" - HESETEEER
% o WILARER HEERE 2 > EsRAES - B REEEIEENTE
B EESEAREREES - HEAENETEE SRR R AERERE

" Garrett Hardin, The Tragedy of the Commons, 162 Science 1243, 1245, 13 December 1968.
72 Garrett Hardin, The Tragedy of the Commons, 162 Science 1243, 1245-6, 13 December 1968.
3 Garrett Hardin, The Tragedy of the Commons, 162 Science 1243, 1247, 13 December 1968.
74 Lee Anne Fennell, Commons, anticommons, semicommons, in Kenneth Ayotte and Henry E. Smith
ed., Research Handbook on the Economics of Property Law 35-56 (2011).
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et entitlement BT 1B EIREG THY - (SAHECRHE AV > Al—J5m - H
wEGE TALVE RS RE L ERE 0 o - BhERE T RAAERE R
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—F  (EREEEFAIZ SR EENIERE » ORR T 3 RREEER
FRIBEWE T » et g b1 - MERA - wEREEE SR AE R oot
A HIpe B BR AN SRS ARG - E0S58RReR s o Ik
FEIEERNE - DRSO 24 Sk T -

FEANERYE > HO2HE © AIRE - BARHE o (EIREIRVES 148 RS 1 JHR
E R AT NMRER A NG - SCHEFEM AL EZEER - | HEREE

S S HEEFHE » ATheory of Price Control » in Economic Explanation: Selected Papers of Steven N. S.
Cheung (TR TG SCHEE ) 453-478 (2005) -
76 Guido Calabresi and A. Douglas Melamed, at 1128 °
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B4 BIAIFEEHREE > intentional harms, negligence F strict liability 25 » - J&77
AL > (EERREE - THEER - &B0ENL - HERERA RN
7o MURELRRATRIEE MR AT A AN BB AR - (E1E
intentional harms EX, negligence LAY » H ol EREEERERHEFT R
INETE S > JLATDABE A HT SR 4Ry intention SE[EIFAEAE™® » MM T 2 E

DRHEME » R ZE(E 2 FirDIT4 A intentional harms s {EXEAY » HIEH TEII40

AR - T FRE AR 208 R B E R 2RI - PIRIEE D s

7 BBERIESE 184 % 1 T L NECEEURK - MARBMAZENE - SRFRHETE - $U8L
FE RGBT RSN AL - IRE - 1L #AMREM A 2R SUERENEAL - &
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PR EIPHIEE ) (BH) » AR E & ZEER AL strict liability 47 » {HiE 2R
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8 Thomas W. Merrill and Henry E. Smith, Optimal Standardization in the Law of Property: The

Numerus Clausus Principle, 110 Yale L. J. 1-70 (2000).
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