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R SNSRI EZ R THREDRHER RN E
i o BIEARY T 3R EHE | (Harris, 1979) » Bll403% 38 A0V BE 728 £
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2017) > BHEB R "B A EE ) (formalism) B8 " #E&Z LS

(conceptualism) (Richard Posner, 1986) » i~ FH2 (Hackney,

2007 ) o W14 FPRAVERFE AT » S iFaE PO 2 b DU G T &
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Inalienability: One View of Cathedral” ( DL T & % “One View of
Cathedral”) JZIEFHEHE TR 55— HEH (AL =Hi) (Calabresi and
Melamed, 1972) « & IR FERIS> (entitlement) BHE{RE 2
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B GRHIY » T H S SRR FRE 2 PHDIRE » RIBREH A Y B 2 O
HCFfRE T -
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ZHT AR Ry ¢ SR A B EF AT Ry - A EHNE
RO A Bl it 8 o AR 0 e - ik & U BV A A AR AL 5 R EE SR I

(externality) tH o {HE BT /E3% I ATRAERFE ) » (E BBt &S
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1988: 14-16) °

SR FEEE) (George Stigler) MAEEHIAN » BIE T " iEHieE
B (GRAHE 2014 0 H 739) @ TEREFIHEE BT 3558 50 A R
T BERIANVEFECHEHE - it &S 2 (invariance thesis) FYEAK
(efficiency thesis)  Jb—EHL » hEFH BRI E 25 LG T
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BRE7NED

DTSR B ATI A% & | (Coase, 1988
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T THEMEYTEH ) (normative Coase theorem ) Eil T H# 42 Al
SEH | (normative Hobbes theorem ) ZEiik o MM cHETE ¢ 3
HER R AR G e - SE BT e B S « gkt
KA R AR G R E B E - Sl e B n AN E L - 38
SFARRSEH] CRERDRERIREE ) mIDURA TSR G A - IR T LAZ A
A Gy RBRATEAR R R T E R - AR 5 (HAERZ S A
58y BIDAT 52 Sy e - MEHERT R T RER ) R fa E AR
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SRR AE ARG ) -

Merrill and Smith (2012) 2 " &Hk$EE | (Coase Corollary )
WA RIS R - HAE © ARRE RGN - YRR E 25
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L (&M1& » 2017a) » BIANBNEEAERAEC SHFERE - HLIERH
HE - BIEEE - MeEEEAEG®E - IHEFHERTCBE -
el eE b8 ZACERE -

RAATEPY (Calabresi) FRTEHTHYA S AT AL L Tk »
HEAZ G (CHEFEANEEEEEAE ) WRBAERIRRE - IET —
Rt &y alRE It —IHE FLIESL (Pareto frontier ) ( Calabresi, 1991:
1212) » KIERAER - FEBEARIAR AT » — it & A SR st &
FEMHE FLRcE R, - fEm SO BUR - —E el — 8 ARy

(R & S BN v ) - s el doRaa s (A RS W R
BoHC) o RAAAEEIRIEREE L © — R A ERIVIEFEEN L
FEZMELN  AEEEFHEA R FE LR GA - 2EEBEAEIK
K — R R BB RS - ANl HAEE » —HEM
FeME TR A Bl - SOBRIRBEEFTE R - AR BE G E AN 25
R oM - IR E el EER - 2B EER (5o ~ BeR) 4
B+ BT S BN R AT KA SRR BT B A BB R
BB 7 BRSEE R o RPANE P —30E - (AR — 8 28k
S ARG CIEFZHE N - HIEHAER - B - -RhATEET
FRINER - N EERCEH] » M E R BT - EIRHRE
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KA AR E VG EIEE (LU SRR IC) 7€ “One View of
Cathedral” FY¥Saman. -
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FHEEHERE L TEAEAER - RAKRIH 0 AR ERRHA
WHEBANARE EREFTERBRAINAKETY—F 0 MTRE
wg THEAE M 5 306 A 2 0GR A H X M 1% o (Calabresi and
Melamed, 1972: 1128)

AR 2 FRBRTST - R R RN - (HAS5TEER
BERFSE LR (Calabresi, 1997: 2202) » it » FAA AR @Rl
B - S HEERIRE LI - MBI A BIAE - FL AR
R - TRERTTIE TIEIG -

Rt " IRAUFTEE IR R © ROEBIRAE A R Z S E Rk
fa T HERD > (entitlement) » WEERE B HERIUAFERGE T {——H
FEAR 5 WA EEFRR (property rules ) ~ 53HA Sy BRI (liability
rules) R IEAR 52 2 G (inalienability) » 1[5 5% H7 £ “The
Problem of Social Cost” &} » A HERIHE E B T R E: - 1F
Ryt 9e 8 AR B S - I EH AR - BRIMRTES D)
g T IRAERLFRH - EE LAY GHAI - N2 HAEBR S Z i
HI - B ERE G LR IE R 5 2 FETSHAT B AT i
B RIE—SHRT o (HEDTSR SR @K » ERE SRS
FER RS E R A fRag =0 HEBERRIsEaR < & 2ASC LEFTH
FHE AT E R SRR - 2 e i B U & E i R
BEFZAR © Krier and Schwab (1995) RIS » KR —IKth—25 -
& R B0 R I B (R L 2 43 FUBERY » {H Kaplow and Shavell
(1996) % AHEMIR & BRAL » Ayres (2005) 52wl (B AR ISR A
b+ BB ANEERAER]  EEATHERMEENET -

W 40 Richard Epstein (1997) Fii 5 » B 2 # QI ~ i {5 51 H1J B
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BOHACERES  BEEERBIEH THIEFE  (institutional
setting) » JLRNGEIEAL BN - HEFHUZ IR IE D 2 KR IEH &
NN ZARE - SHIHEREM BIER > < RE L - R RBECHE
SEEER MBI T ANGERERL - BHAF R BA AR - 2AEHE IR B
RSy THEHEAT » ARG ERL - BING R R E R - TS RARIATLE 2
B AR - Rt IR AT S R AR B I L B R M AR ) - R
ERHUEER THASREAE » AR AN RER HHEEEE - ghoT DR
Frik Ry » EARAAREATE) - HSEAARRT - (@A R EE
RSB BT A » Gy -

“One View of Cathedral” Ui KIEE - BHEE T —(ESRRRER
AR E B2 BOARIRR R » 7R3 1% - BOBIET (remedies) HYHE
AFAERY » HROEH ey TR ) SERRHER - IEER i3 &
9 » {HFERC431E “One View of Cathedral” BiEflERBER AR LEE
19 HEEAREERAFRIE T « AR ERCER RS - HE
TR TR R T U BN - MRS WIERIR ~ HhE R RIEEE 5
BRI HREDIE A - SHIREES - B0-RE_RECHRS -
R EE R I BB Iz 43+ 2Rl 2 iR - BB SRRET » i
ZBEE » HIREERY - QUESR SRR E EEIEH - M ERRIZ 7TRE -
EH TR, DHEERTHEE » FERERTEE S R FER Sy 2 Bk T
NEMERZR -

TE AN 3 B R Tz TS S AT - ME—RY Sl - R BT
Frag il 4 - LRI E N ZEIERC 7 - H2E AU HieEE - (R
FIE) SR HEES - MRS m A2 MR - ESRE R - 5
FISHIN IR BB R AR AE A L RIS T Spur Industries FITk »
B2 T AR T o (HIERHYS & - AE352 b - i FRET - fERER | [
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TS o WSBEEBH R R AL 1% - F SRR - RN Rl
ABATERERR » REERMCERERE U - BERTDISRN 4 - fE L B2
JEE S - HAEMEIER 22 A - fE- R KRBt BRRxR
ikl - QAR 4 > BIANERRZIR TiABe 2 RERR - S TRETI TR
]l -

Y ~ SEEEER

BAOMNRHUZ LU RSN » SR EE N E A LSRR
FHEEOAEFIEZAE & (%) REBAR o Kk Fiftis
FE AT EE (RSO 61 B~ — IR A E AR RIEEAY (O
=) » RREEEIOE R R RS - HAEREA Ry (Landes
and Posner, 1987) : L (x,y)=p (x,y) D+ 4 (x) + B (y) » TEllt » L &%t
BEL D EZXFANBEEFEL 4 2XEAN  BEEFA x>
v IR E AN E AN FRA » p RIEEREAIER xy
Bl p MIRATRE &MY - a2 FE ABEEANNIFRARS 1 8F
BERIHERTU]N o it S HEARL L/ MERIBRIEE » Ax = -pxD K By
= -pyD » MF L » WRFZHFANBEEANTFER AT BIR x* ~ p*
TSR RAN SRR (HERIAIZ A I TEIAIRE ) -

AL AT - (HE AR A S YBIEE T
FEIT Ry - R RE )58 » HB e BFIHEEM - AIAEES
B o PIAAERAERE S ELEE S  IRIRE AR - HPIFE R A A
5 o R EESA PE R B AR ARE - (HikE b Hh R R EhE
sy (k) FEAE (KERE) & REP ALY - PlEmEs
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BAKT - LLERZEEAE (Landes and Posner, 1987: 123-131) BXHE
it H PRI EL /N (Shavell, 1987: 73-77) FEEEIMEM:
RO A - EARIIN - —F » AKX ATREROT @ 2 THE
EBHEHE 2 R RN - BRI B EANE - @i &y - —
F o BEJJ UGN NE BN Ehls N R ACESEEL T AT S
HE - HIWAHRIAE T GRAE © 2014 © H 58-60) ©

HE - AEEEARK - RRFAREANTERY » BEEANEBLA
53+ T HASRE A E R RS B Em s - KO IR
BRI T - TR RIEES 184 16658 | TERTEU — M EMEE T AT N
E T RIEBGRE - MERFMA RN - BEFRERS -
R EEEOE 8 - RIT R AR EELLEIRRE - HRAREHSZ2TT
Ty BELAE 5 AT (R SR B AR B AL « B AR BE3E 5% - H Tk
# 1 (negligence) B HVRAER - R "Rk, &— HHE
BRI S — TR RERERY T HOEEEHE | (intentional torts) » HIEESR

T ) MER TELOERRREZ AN (B RHB O AR EARERD
Al ) o FE EIE R AR EAERE S B A HEE T AT - IERIRE
£ o B seSe I miin BN SRR T BA& AT 4 (strict liability ) »
WIEEREL - R HEBEEZIIER%MHFEK (Calabresi and Hirschoff,
1972)

HE - SR ERNEFREE (&1 - 2014 5 2016) » B
EBIAERNRE - U B AR AMERE 7 - FRIVEFEE
BT BUHEA THEE > AEERELEREFASGEAEL - &
M« ERLCRFITR - BEARCIEERNA R (B)  H{ERE
PRI DU AR TEIHES (PL) » HMEAEFHEZFIE (B<PL)
% (B>PL) » HINEET - IRl AFE T - #EA (Hand
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formula) 1 o BISTEHIELIRET E HIR S - RERMELIT R
FCiE - e BT R BIRE - RETILLERSSE » HATRhLblahs -
IR HAN TRy v] DA LU B THIIHEE - AT DGR ATHE LR
EAFFEEERNUE - FEEEA - RERFREERIN P E - AR
BACREIR T P {E R 0 > HIl B<PL AZRIT - RE AN ABREHEE
T XFATZHARA (REKE)  BR T EEATHIGHAHE
FHLHAE - R PEAESIR 0 - JIl B<PL thAFEIL - EFABA
BIHFHEET - BEBAR (B<PL) EFENLAR  HAFTERB
K BHIUHEHBX - EEAK (B<PL) BRFREKIL  EIR
TREANATREER (PLEA) SEEEE (B AUV - HKTEE
FOAIRIRE - AHEEDIG TR I E H R ERAERITTT A Rtk
ESRARHEA S - HAPSEBISE T - R R B B A
RRERAT - (BAESERAVIEFREZC - RS B - Rk
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BRI RE IR AR Z RROL A - R BE R B BT T ARET T
- HATE A fErEERE RS - s Essd - A EE
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KEtfaks - TR ABE E S IHERE A - SEREE
AEET - WEFIENA - SFEEEN R aBES - MRES
12 RZ TRZRAT - WEBER - MM AERFEE - RAAH]
RERKOL - AN —2K - AMEEZRIRTE B BRI - I EH BT
PekIEE T > BIANERS R AT - B3 MEIEERE R A - T HHAEE
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BEA T (&1 0 2008) -

H o~ ifEt

IEERRE AT A B - IR E - mEEERE -
EER  IAEE - HEAE - LS - IHRES -
A HAEET IR - BIARRERREE R Fo AR B e B SR IR AT A
(BEIREE » 2011 » H 277-360) @ (HIEFRCAE (RfEEHRY) - 1R
FIZHEE - RIMEER e - (ERERZ REEIE2E » T BhIE v DARRET
FAR K = Ve A

B R K I RRE BRI f =20« — - b RALERE
BEEE ) - EEAEESE R EREE TR = - DIEE
PR (2015 0 H 264-279) - SE{E S HER A RIREN - B
iz "hebEr RENE R | BT E - T s =8 2R
EREEH BT R S B SR EE R E AR L - HIlss
KR FEAERK T o E—PEOK - HEEHHHERE T A
B MECF DL T REGERE | g - B HAREEE
BRI — A AR H By 2Nt - HineEny T B
MRV R ) AR HER T - (RN - T ' tamad ) E i
55 MEIFEEEMTR A ATEL - iR E AR AR B B AR |
(2015 » H 266) ° HIEE KRS - [REAHE B EE
EZe 2B - SR EE T AT LIS R A S 2 4 H P DU EE K

A TR BEREZ - AN  BREFT—HANRAGFETEFRERY
BHREF—ATRPEXEREY e X B LAFXFERL IR
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R BRI - ISR A (2015 H 266-267) » [EHLE
BEEIREEMRCHBEEY AT RGN SRS RE
(Wang and Wang, 2015) « {EERR ARV —HEEMICLH] - H
BZEE T =8 - HEE0 : ssHi RS (EMEA - iRk
filt - 2015 » H 267) MEJBIARERERAVERSE - BEARHAER - HR
ERZHENE - BEAK  HATEEES » EEEasHERE S
HIRA > BIAIEREAE LR T ~ st A BRI T R 755 - 2
TR ARG IR AR » FHEE 61 : 2003 £ RFFIMEBIER T
e EEBGEERE 2B (2015 0 H 267-268) » JHE 8 A BRI B
MEEKIER TR H—EEEER - FREEHIERER T TR
B RS IEIERT » e B R AV A R 2508 5 DAL IEET
AT Ry b e R A R L L B - (AR T R - EARAYIEE
B3T » WIEMEER - HE =0« GY55EILURY) 53 B0k IR A2
(2015 » H 268) » [FIBEHE B I B L A B E B EH BT R
B AR RIE AR R S EREER  PREEIHAERE
Rl TR o DR E R A - A RIRE R % DUR Y53 E
FHEATFEERER » R LRV E R - R HREE R
HINEFY » 5 ERS R BE A DUBE D - R RERS LR 53 B R S Al
CRUE GBI -

WS B R K P2 AR B SIS B IE R A 2
HAPEEE 8 (RBE R E S A BRI TR ) BEE=3

W?AXMBEEREFEN - (EMHA - TRAME 2015 B221);" AX3R
By WRER THREBATHIE TN AR ESTERE ATEHELF A
o A 4% A AE Uik BT R0 s RAATHREEH ML E N 0 A B iR ki HE
REPTHEGREMA? (T ARERETY  FEEFRGERTEMESL L
KEHE %oy 2 5,(2015 B 232) ¢
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(DUERE Rl i amas ) - MIRAEEIRRL L - AL HEIS
i B — » DIEE B AR - MRS L AR
BE - HE L B AIREER RERE - SRELA B2 B &t
W b NEER N A SR HECE R - BLHAEE K& TR
ERIEERELI T - AUSHE A BRE B MR EERET - H T ZIEH]
JEMEAT Ry » AR HIBIG » HOR ANt DU S HLER SRR R » 1)
B - AR R L T EE AR H B LA RE - Bl
BIEE B OGRS S OS2 7 IR ER - e R B — 2 2K
JRRELEB Ry (EMEAR - Rk » 2015 » H 239) 2 H=" EfEzE
2 FEAERHAFEIE R E Y - BIEEESER - (HEESEFEED
FEARE R S EE 7T R - ME R ERARNE - 5 HIAfkm SE M2 75 H
PR T8 R AR SRR T RSN R B R B - AR R
FEAFHRIRY -

e G T - MM R K R H 72 RELERE | R
tordr eI DAHE S R R L H < B - (HELfE S R A (2015 H
232-264) - EMEME £ —wrig i RELEHE LHvE - HEAESRPIE
A A THRE I A RE - AR AT - KA
HIREIE » AR BT R AR EAT Ry R MBI A EoR i I — 72 52
BUSEEEE (FMEH > 2015 5 Wang and Wang, 2015) » HFEEIE{Lf#
AR E Ry PN AL i AR R AE B TR - (H B AR ER SRk flE
TR ERE ST - NS NEERRY - EIEAEL R R = SR R
S E B H R B SR R 1) DR A AR MR B - A
HFR TRy 7R Ay LA P - S8t R A BBE IS & A
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Abstract

The continuing success of economic analysis of law can be attributed
to its claim of science. The former “legal science” such as Langdellism in
common law or doctrinal study in continental law has been downgraded
to formalism or conceptualism, and is thus not science. The current
economic analysis of law has been based on mathematic models and
statistical analysis. However, the usual separation of models and data from
experience, i.e., the real legal rules and legal system, makes it pseudo
science. Law has been seen as incentive to achieve policy goals such as
maximizing social welfare or correcting market failures in mathematic
models and statistical analysis. To be a real science, economic analysis of
law should see law as contractual arrangements reducing the dissipation of
rent in society. A consistent and coherent legal system would minimize the

costs of delimiting rights.

Keywords: economic analysis of law, positive economics, Coase theorem,

empirical legal studies, Hand formula, liability rules
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Long Summary

In current legal studies, law and economics based on its mathematical
modelling and statistical analysis has claimed its scientific nature to
explain its dominance. This paper will dispute this claim and will argue
that the economics as practiced by Ronald Coase and Steven N. S. Cheung
should be the correct one for legal studies.

The Coase Theorem is the origin of most law and economics
scholarship. Ironically, it has been abused to resurrect the externality
theory which Ronald Coase clearly demonstrated has fatal flaws in his
1960 article “The Problem of Social Cost”. The Coase Theorem as coined
by George Stigler is as follows: under perfect delineation of rights and no
market transaction costs, the social value will be invariantly maximized
regardless of which party is awarded the right. A fallacy of denying the
antecedent has been made when legal economists claim that positive
transaction costs would result in market failures and that therefore the
law should forcefully intervene. Aside from the logical error, there are
two flaws damaging law and economics studies. Firstly, the proposed
legal policy only has a slight chance of correcting the market failures.
Secondly, this approach diverts legal economists’ attention from a really
important issue: law is endogenous not exogenous to transaction costs.
The Normative Coase Theorem and Normative Hobbes Theorem as
invented by Robert Cooter and Thomas Ulen are not workable, because

they separately analyze the law and transaction costs. The Coase Corollary
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as formulated by Thomas Merrill and Henry Smith shares the same error.
After the Coase Theorem, the liability rules as propounded by
Calabresi and Melamed are the second pillar of law and economics.
The invention of liability rules may have initiated the above-mentioned
persistent abuse of the Coase Theorem. Calabresi and Melamed suggested
that when market transaction costs are low, entitlements should be
protected by property rules, whereas when market transaction costs are
high, entitlements should be protected by liability rules; property rules
means that the consent of the entitlement holder is required for the transfer
of entitlement, whereas liability rules means that entitlement could be
transferred without the holder’s consent if the holder is more or less
compensated. As Richard Epstein pointed out, the institutional setting
should be relevant for the classification of property rules and liability
rules, and the one dimension of market transaction costs should not be
determinate. It is wrong for Calabresi and Melamed to put tort law into
the box of liability rules rather than with property rules. Tort liabilities
have never been an outcome liability or absolute liability which indeed
is a liability rule. As Calabresi and Hirschoff have shown, so-called
strict liability has never been absolute with no limitation of boundary or
scope. Tort law is more or less fault-based. Fault liability requires that the
person who is liable for the damages should be one who was capable of
foreseeing but did not foresee an accident. The high market transaction
costs of allocating accident liability should not automatically lead, as

Calabresi and Hirschoff argued, to an “enforced” transfer of entitlement.
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Fault liability is a judicial gap-filling of an incomplete contract concerning
accidents. It is closer to property rules rather than liability rules.

Unsurprisingly, the standard economic analysis of tort law is based
in regulatory deterrence. In the formula L (x,y) =p (x,y) D + A (x) + B
(y), the injurer and the victim have been required to exercise marginal
care coordinately to minimize social costs. The dimension of care without
exception is the physical capacity of the injurer and the victim. This
makes the model one of ex ante regulation of public law rather than of
ex post liability of private law. Tort law is a part of private law which
assigns responsibility among autonomous individuals, while public law
directs individuals to obey for the sake of social interests. The purpose
of ex ante regulation is to reduce the frequency and amount of damage
due to accidents, while the purpose of ex post liability is to ascertain
whether the injurer had engaged in overly risky activities. According to
Hand’s formula B<PL, the injurer should be liable for the damage, as the
unrealized benefits (B) are lower than the reduced expected loss (PL) if the
injurer had not engaged in the concerned activity. This is ex ante good for
the injurer and the victim; therefore, the fault liability is the default rule for
accidents.

Although there are many flaws in current law and economics
analysis, legal economists would invoke Milton Friedman’s “The
Methodology of Positive Economics” to argue that the unrealistic
assumptions are not important, even not relevant, in scientifically

studying social phenomena, and that it is the predictive power of models
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that matters. Empirical legal studies based on statistical analysis are
flourishing. Like the Coase Theorem, Friedman’s methodological
arguments have been abused. Of course, modelling has to be abstract.
However, Friedman has emphasized that experience should be considered
in both constructing and testing the model. As the example of the standard
economic model of tort law shows, it is contradictory with experience.
Firstly, this model would not allow liability insurance, because it would
dilute the deterrence incentive. However, the market for liability insurance
exists, and the state sometimes even makes insurance compulsory.
Secondly, in the negligence rule, the standard of liability is never a level
of physical capacity as calculated by the model. Rather, the standard of
liability is whether the injurer had engaged in excessively risky activity
in the sense of trade-off of benefits foregone and the reduced expected
loss if the injurer had not engaged in the activity. Thirdly, in strict
liability, this model implies that the victim does not contribute anything
to the occurrence of accidents. In reality, strict liability is never absolute.
There are a variety of reasons reducing the scope of (or even exempting)
damages. Fourthly, the model blurs the boundary between tortious liability
and contractual liability, which is the foundation of private law. Due to
the model’s contradiction with experience, it is not helpful to produce a
lot of data and do sophisticated statistical analysis. As Ronald Coase once
said: “If you torture the data enough, nature will always confess.” A better
example to refute the “unrealistic assumptions™ criticism is fault liability

as a provision of a contract concerning allocating accident loss between
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the injurer and the victim. The injurer and the victim have never actually
made that contract, but the contractarian model of tort law has more

precise predictive power than any models we have known.
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