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GGt BRYEITE S - BB BT, " SMEEES
AL E B3 ((external approach of empirical studies about law) Bl A
B BLAYEEEIBIIFE | (internal approach of empirical studies of law)
T T HMEERBE R R BB ) I T R B IR e
B - B REBIRER R TR - AR E N E
A FTER - FRETREREEIROERE - HATR LAY 2RI
TSRy TGRSR ) (descriptive is) - BE S FURREEHEF Ay T
SERESR | (descriptive ought)yZfTFEARRRE" « FREIE » T POfEERBEAYE
BEEIME ) PRI A S RSB T E A PR - HFTRO
AL S RS EEsCmI s "R MRS - 2R
Wge TRRE , BVERRL - DISORERE B ATR A Y3 55 148 (argumentative)
FERBFAR B EEFTIE < L RN AR R RE T

"ATEBIE AR EE ML (FR > BEMR RS2SR ER
B AR SR B —im B RED) » E—IRAREREE
KR ENE BB C RS A R R BE B ENE - th iR IR st s b
R ERELL -

T AR TR E A R MEE 1238 (legal realism) DL R MEE T #RH(
By 2 it €752 (sociological jurisprudence) ¥ SEERILE T - HiE HhE

U MRS 4 5522 B RONALD DWORKIN, LAaw’S EMPIRE, 12-14 (Cambridge, MA:
Harvard Univ. Press, 1986); Ronald Dworkin, Darwin’s New Bulldog, 111 HARV. L. REV.
1718 (1998).

BB TR R ) B RS ESR | BIRER - FE2EHIA0 Peter G. Woodcock, The
Case Against Evolutionary Ethics Today, in BIOLOGY AND THE FOUNDATION OF ETHICS
276, 285 (Jane Maienschein & Michael Ruse eds.) (Cambridge, UK: Cambridge Univ.
Press, 1999).

P OTHREMEEER | BERTE 1930 ERZ A BB BRI ET - RMEILZRT
By Tibeiks | FREERE X ERERRI T AT - R = E
BT AY453 B Oliver W. Holmes, Louis D. Brandeis 2 Roscoe Pound » = A
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TP TR 1o 1 R iy — TR A AR U BB A 1 TR =B A 2 38 (formalism)
B HFEFIL A ESRAREE - EE H RS EREN R ERANE R R RS
OEIER AT « B P RAE 1908 SFEBIRF AR Muller v. Oregon
—Z& > AT EERA TR ESTERT IR Rk R kbR E L
T TS AT AE B AKIE® - 1954 SEF4H1 Brown v. Board of
Education —3 » Feid i BB (doll study) Fr&E Tt & L BREARA RIS -
F R R B miEb e RE T RREET S, mBE A e
T B SRR BN OB S - TSR Bk PRI R OB e R R
B E BRI N AR IR - Bk SRR
JEFE P (in forming a judgment on a question of law) FEZEHY) " 1771EEE |

(legislative facts) » B 1942 &= & Kenneth Culp Davis HAFEIRH I FLE
> B PR R IS R R R R R e R

H R EENCEAMNEEREER AL 2SR - FEENEE - SeeDaviDL.
FAIGMAN, The Roots of Modernity: Holmes, Brandeis, and the New Legal Science, in
LABORATORY OF JUSTICE: THE SUPREME COURT’S 200-YEAR STRUGGLE TO INTEGRATE
SCIENCE AND THE LAw 70-106 (New York: Times Book, 2004). GR{" it &ik2 Bl ik
EMEITE  FNEEZER, see, eg, G Edward White, From Sociological
Jurisprudence to Realism: Jurisprudence and Social Change in Early Twentieth
Century America, 58 VA. L. REV. 999 (1972).

See, e.g., Oliver W. Holmes, The Path of the Law, 10 HARv. L. REV. 457, 469 (1897)
(“For the rational study of the law the blackletter man may be the man of the present,
but the man of the future is the man of statistics and the master of economics.”).

Muller v. Oregon, 208 U.S. 412 (1908).

BRI ERERIE » WIEFTERNEREAL TR Muller FiR R T i &1L, 53 -
B4 » 7 Ives v. South Buffalo Ry. Co., 201 N.Y. 271, 94 N.E. 431 (1911) —Z&rh » 41
FIPHEY B iRE(Court of Appeals of New York) {F#EAETE " IAMREIHISTR 4 51 &
BVEERENMEEREN - IMESHOMNAHZESEEARGR EE
FERIBEEER T RBSSHREE | BRGRRINERERE T W ERERYHUE - Id. at
287,94 N.E. at 437.

" Brown v. Board of Education, 347 U.S. 483, 494 & fn.11 (1954). HRIZeZ LR B
EEEbEE B LR e IR it & O B 2R B T - F2R
DUF TR =) — iz At -

See JOHN MONAHAN & LAURENS WALKER, SOCIAL SCIENCE IN LAw 190 (New York:
Foundation Press, 2006).

Kenneth Culp Davis, An Approach to Problems of Evidence in the Administrative
Process, 55 HARvV. L. REV. 364, 402-10 (1942).

o W
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IRy ERE G 3 -

BRI > ZESIA R EFEREMERIEE > BPEERES
2308 » AR BRI PR R A T B 09BE
HRIESHEE o MIEREIEFER S AR - B REEY TR
HOME(E B RS - XA ER SRR - 85 RN
BRI - MR R R E R IRIB S - FERL— LB - "Ik
B2 584 SRS [EERE (MEtER) EEHESEET - s
BIgIEERIRIEENEERE - BEERR R - BF5E 584 SRR
BT S RARES R R E S AR IR IRGEE
R MPBEREEHEFEFSAEESBERARER - 2lst Az
fERE A S PR E AT B - RI A RIEYEIERL - BAREFENEER
B WA AR B SRR TS A — R — > ARl R R E i
BRI Rt e IR - AERRRARIEEIT TEERELER Z
RAEER - AERETES S84 BRRIEL: BRI S SHRARIYIEES -

RMASTRE SRR - B 584 SRR AR E LUK B8 5R
W RSP R R R R T IOAEE
e M N E R E AR IR R R ER T TR
FENER - FBZMRAVER REEEF KA RRAE L ERERE
Bt DIRASEE SRS TR ENF AT T » R T
TLEESEE TR | (standard of proof) HYARFIEIR' » DL AYRTHER
JE > LR T RA B E A ERE R R e T AR R RE iR P TSR Y
FHBAEAGREEAA A - Bl40 - FBIREATE R EMERMBES AT

y

1t

10 s BATAFIT (2007) » (BT BB ? —HEATEEREFE S84 DML T
ETHAGEEEE ML) - (RFTBEREIT) - | 1 B 1-45 - (CFRREAF
o BEFans) -

U 2 RAGRE (1998)  (LEBIORSHELEEEE | BEEEERIT
ATEIMET ) B 53-55 0 BEEAERAEERTYERRE L -

L s SRR (2007)  (EEBERFLEERE) BNKE (REEE
HEF (=) » H 58-66 + 3t : TG -



238 BNEBRmBE=—TTEHE_H

(relevancy) Hy " EEIBiEAE |, B3R - 53— AEEFIERETE 584 92
R T BRI, R - DURBNER RS T Tk
HE KER - RE BT AR T EER R REREN TRE
17, (internal justification) B2 » SHEER M/ NITHEPIRITRESELIRE - Al
RN T BRI REANEN T SMEEEIT ) (external justification) |0 #f
R AR R T RS R -

B TSR E ST ) AR AR - AR R
TEEREEBWIZEATLIZ Y RAENE TAMEEIE, | AUREREE - MRS
BRNEERER T NEBE ) RSN TR —  EE
PERPEREBVRERESERRE - A UGS RS E S
o BB S84 SRS RETEY TERER  BRTEAREER
R E BT [ E BRI BN TSR, B REBRERE
SRR TR AR B M S T BRI SRR B RER B AR
FIREARGR TR - FERASSIRE SR T R R BN T INEE
W b BERMABIEEREEE TRE, PRI RRTAE
WUF o REE IR E -t 5 s — T RS e 3 T S S D
PR E 584 SRR A B RARIRARY B M -

AU RIS TR EE ) LBk LA 5
T - WERBA TR | B UER B R R R A i S
VRIS - HGRRPIEERES T IEEE S
PRI BEAE » DR — PR AR S  BE S B I B B R 2
AT AL E RS 584 SERR Gl - YefTER TIIEEE | EHRE
EWEE HANABEE RS - WHEHRRE TR 584 SRR LB
R - B RREE E R A RAEIE S TR | SEAR A

3 ROBERT ALEXY, A THEORY OF LEGAL ARGUMENTATION: THE THEORY OF RATIONAL
DISCOURSE AS THEORY OF LEGAL JUSTIFICATION 221 (Ruth Adler & Neil MacCormick
trans.)(Oxford: Clarendon Press, 1989)(1978).
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RBILIRFEY—EEIRE 5 TS — A HIRRE R A AR B RREERME T TR
B\ R TOMEEYL ) ERTREREAVRE R A (L -

8 IDASBMERER

— T IDEEE | BSEREIA ERIEER

BRI 2 BRI — BEHERE Muller v. Oregon'* »
BEEE FASOIAE] Muller Fi284 - BEEE — I RIEEB N AE
BT AT R E BRI EIH Lochner v. New York —ZE34#8" -

R LHAER - TR L EEE T L AR AR T P = R BB T A R
HEAL - (R SER S I TASEE HIILEL 1905 4 Lochner —ZEFTH K
FIERIL—IEEIA T B E LEEE —MEsEHE —ReS
THRIRFINERNLER S E TR - — 38k Lochner TEEEE L
ERFAR - BB R A AR E - iR e TEEIE
EiEEEREF ) R Hl(substantive due process) » 3lfz F I HEEL R R AT AR BRSO
SERYEEH B H R [ (right to purchase or sell labor)» i LA E &R/ A28
AR IR R -

Lochner AR EEMEM £ R EE DAYE SR ST &R
IEZIEE BRI TR AR TERAREE ) (burden of persuasion > B
B TRBBBEMT,) o LA Lochner FiT¥S B Em TREVIE Rl - BEARST
EE T EIR ) e TRITEZ BRYTERSS TR (labor law) B3N HLAAE
2% (health law) » (HIERERRRILEB W R BERBUEHER - —F
Ml ILEEWR DSBS T A MR — R ERE - H P8R
BHAM IR T AMRRIRE - FRERAMAL AR EE > EEBERET

' Muller v. Oregon, 208 U.S. 412 (1908).
!5 Lochner v. New York, 198 U.S. 45 (1905).
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FRURAEALLENE § S5—TJ7MH - ILERE AR MR - RIRE
R LIE (FHER /) EEEN LA SR RERNEEREE
MR REBHEOE AL o REERLER R - BIEILIEE W IRR AR

SRR T JEL B4R 440 0 Yt 50 2 A S L Y
RTRET -

HERHAMLGRBEHAER MR ERRERBN Muler v.
Oregon » Tt il BEIRINE B R RIRKS NRYEY) - Lochner 1E 1905
FEMRZ 1 - AEST SRR E RN - SRl G F Rk
B - BEIFMNFETAE 1903 FiERERE TR C/ENZ TEH /N
HIfR e LIRE  th—IRREE Lochner B e &5 3& B AV N i LIRF L3
FR Rl AL SZEBARN R EIETHE - 18 Muller BYEHLEET -
ER R R RS IR N — SRR B 5 W - AR B BT (Louis
Brandeis) » 2 Hi— 0= 113 H - BE'E /TG - iapn kg4 E
ERPASHEATRREE R - MRRHESIRY TRk BEAE
BB o MR Lochner HhAERATT ¥REE FHEREEHI R - TR AT
R RREE R EERE  BRERE @R Muller B8 Lochner BB SRR -
Wl Muller B RV EERAEAE Lochner FARMEEE EREML EREE
#arik"

PRI > Muller —ZERNEIEE B MEMATERHER Lochner $1¥fm T
REOERBIE - MEER BRI EE SRR i3
BEMINL - 35 Muller 1EFEE RATRISEAIEE (Justice Brewer) » 1E#]
PREPFRE T EEE B

'S SERBNEAIIBREEAR » 45K Brandeis Brief

7 Muller 21 EBBEH R EIERTE 1917 ££/4 Bunting v. Oregon, 243 U.S. 426, 1 »
3 — 25 FE B I PP R LR R TR SRR & A - 2 THEBH Lochner -
Lochner ¥ iy /8 TRATIAE RS E BER TR R RF 1R BIHE Muller HogiEsN
{8 Lochner i H . " BEIEEEREER | R REHSEE LIRS SR
AUPZEREE 1930 FEAAFRHR -
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(5 ) R EMENBETER SR AEL
Peh A BEBUR LM ARG T TALAEAMEE &
REEACIRB R B TRk - B EEMMAEETHR
FHLEMBAORAEARDERHE - BEELEBEREE
BE ARG BB - HIkHQE AT R IES - 35 ek
BEEBHALFBEAE Ly —REB T - Rin » 5 —
BT HF#2 FTUPRGER > KA REEXH LKL ZH
HEFRFATRZ B MER > HUEFEHFREAAY
ERAM - BHEREANAER'® -

BhERE S - RSB B REER B SR T R E A RIRER YRR AR
B (may not be, technically speaking, authorities) » {H ¥/ & i FIREAINIE
PEEEVAMEFENREEEERER - - WHFEEE » Muller $118
Eetr ERR BRI EEbewEE LR E R RIS - B2 Lochner BYRIAREM T
SN USRAYBEE o (KM > B Lochner 3538 " BEIEEEEER KA
BUHRAE - DAEHE AR e R B R AR IE B NRRE - 22 B
AR S RURSPE B (laissez-faire economics) 117 /= B B A B EA ERI AL
IRF » Muller TEYRE BERRE RIS RER M HRE G RAVEWREE » 1%
HIX B 1937 4E West Coast Hotel —Z ik b IEIEEE Lochner 1Y TR
HEELIRRE ) B WEE " EHBIT ) EE LR EEE SR
T2 RS EE - [E]4EM > & 1938 £y Carolene Products & West Coast Hotel
% E—SIRH TR | RICE=FRES Lochner B
R RN AR 2R IE A T AR - IREEM B R R E A Gw S LAVEE
o IREAH -

HE RV BERZFRTEERE - #EARRHAIEE (Justice Stone)

18 Muller, 208 U.S. at 420-21.
!9 West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937).
% United States v. Carolene Products Co., 304 U.S. 144 (1938).
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1E Carolene Products 1 "33 4 | IRHE LRy TS E EL¥EEG o WElk
FEERIREBIEHITIENEESE D - EAMSEEEE  EREY
3 FR R IR 2 B EHEL T R EAGEE ) B EER
» RERME BRGNP E EEELE Carolene Products P EHHEE
z:E’\Jiﬂzm ° Carolene Products —ZEAFHIBRFIERE " g2 HETIE
(Filled Milk Act) > DUtafis ZL80 B RS S R - 25 I 2LAS
(milk fat) ASNz BERRR TS0 ~ 9 ~ AR FL S LR P P LR E -
W AKEE L inaa st in B g T GHEERE | (rational basis)iF » 85 [T 11k
FRTDZE IR AR TR BRI B AR R RE AR
?Ei(fl@&qjﬁﬁﬁﬁiﬂﬁ S 0 et TEEAE 2, B TEERE 3, o gtk
SEETRMERED
L. DUEYdBER B LI AL B R AE T8 K&
2. FEMARF AN MEEENRIE BB IE A AR R HRRHE
DEIEF A GRS EsemiReE
3. AL AR R DI EAARIENRILAE - EEREEA RS RE
4. MR HRZIEE & S - B R FEAE M IO
I8 > LS thay R AR IEYIhAE < RERG AT Rk 5
5. DRl A S E EAEGER HEREZRIFHERER
A RAVERE - IED R E R E I B 55 [EREERRMm{E
BB TELIA
6. HEH MR NEIERRRE (B REE R IR AL R AT K
B -

2 Id. at 152 ( THPETEER SEHIIE 0 BB S IR E TR
1E - BRIFE A RS AR B E LA » SRR R S T A MR IS
HYAE B ERFTAEER AN S AR LY » IRREHIEE ST IR ERE M, - ).

2 INEEER TR o AUEIATE (2004) - ( BEMERIREIREIRESERE ) (2
KERwE) BHBIW- - H2-

B Carolene Products Co., 304 U.S at 149-50.
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SRR E BRI DL RA S T B A SR IR S B IR R B M
TEEARETESL  EPRAHBEBRT ¢

EEERBOSEARRTHE B EIFERA
BN ETH  REFTHAXREUAEHOH K - B
THFLENSERENRCFTHAMN  AHERLESF

FEMHEABROREALAD  IBGFEFHLER - . 28
WhofT > ELEHE G SERRAEFRELE  ZREHY
ERBENREN AR EE LR TEMi T TR
BB X e R

S AIREALE Carolene Products FERER T ERERIE " 5&
#U%ﬂ;ﬁﬁﬁﬁ AYEREEME - MEREARRE Fy 5t SR R R AR B M B IRy

BEAET > THRREMR ) B2 ERARTERERBRE LS E S
Eﬁﬁ?ﬁb e IEEHRRENSEERREE —ERE (Ral
fAdfs) Wy TERAREE - MATEE " AEHEE BRI TR
BE CRER BN GHIREEET - 8K Carolene Products
ke TEEE TG, | (SRS EAEEAGE S TR ) ¥ PR
By HEEEEEE | SIREE T SRR E o g T ERREE
SRS RE ES EUMEES B - R REENRE » R
FIEEEE T TERIREME ) RN OEE RS EOmEY SR &
BHEEEHOEEEFEENHE LB R oI SiEagHAL -

2 Id at 153.

2 EM FEMEEESIE John Monahan & Laurens Walker, Empirical Questions Without
Empirical Answers, 1991 Wis. L. REV. 569, 583-85.

* RS RATEA  AHEEE 22 3150 0 B 77-88 5 M (1997) 0 (e
FHAYRBRGI B SN GR ) - Bk (RRBEREEE © EREAE A RELVE R
SEE) 0 H 639-708 ©

*" Bt > FF Ferguson v. Skrupa, 372U.S. 726 (1963) o » ik HAF R ITEEN
HEFEMNGEETERTEL BRSBTS ER -
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AERE (ERILEE

Carolene Products —ZHINE 2% - B - BiER#E% (Kenneth Culp
Davis) ifa i S8 B e B e bR #iames L@ A 7 e TR b
FITAE™ -

BAET AT 1T BUR BRI 28 vk b BBOR YR B AT AR A A
o WEM R TESRE A A EE T ANEEES R T #HikE
E | (adjudicative facts) Bl " 777 EHE | (legislative facts) 3 : T IR EEH |
EERPITEERRER P RS EREANEE - I " I0EEE ) AT
THEBEHE L R BCR R A SR E R - S B (B o R A
FERTE RIS B b - WEHEETT S $HEREREEE R R
Wy T EERE ) SRR ERERTE THRINEE R - R
WREER " IAEE ) DR TIRENE -

B TEERMNE ) RREA T IIEEE B 0 XA
E—F TS R FEER] - Bk R EEEREE - DUk
bfo E R S R P EE RRENS I R - ZEEEEERLE
BHETRP RN EEAR (HERLE TEREE ) H
R > TE AR T - FEHE Gudicial legislation)” iy1E BN ELAHN
HOTSER M BB LR MO IR IR I RO - BEAR  BRMERTRENE
H Ti7iE ) —FSRRERAEEREE PR T EREE ) ZEEER
BB - ERIEFHLIBS =M T T IEE - B8 AR

% Kenneth Culp Davis, dn Approach to Problems of Evidence in the Administrative
Process, 55 HARV. L. REV. 364, 402-10 (1942).

? See id. at 402.

%0 See id. at 403. '

* Judicial legislation BIPEER 2Ry B o B TERAESKR ) S HERRIEEE
SR FTILZ R A BIRR IR TR AR - HAES IR DR A
FeME - ARMAEEEERIREE T - AEE BRI E R E TR I EE T
AR —ELRAIEE - AR TERIE ) —FRELER R IR T EEE
IR L BA EREEREE) - SR 33 ZHH -

32 See Davis, supra note 28, at 402, 404.
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TIE BHEEREESIAEIEA TR ) MRS -

TEEAET S TIEERE | AUEERIARE - BREETESR T Tk
FRRSRE , AofgrReh - HEBHRFERATIRIRN (OLk) SEER > M
RFEEHEAGIEEEEFEN " EEE - alEin > R "1
HHEE ) AAR "TEREE > REZLIAERNEE B AR ENE
EELBRERERNE - B T IAFE ) FERREEN B8 TR
8 FHGER > HEE TEREE ) R HERERER =GR (legal
syllogism) HF EL AR AEUE A SR - #UE B PAFER T [HEEE -
Bk e Y AR B PR AR - EREAERTEE AR T ik
B BRI R DA RIEET TERE ) RIFEAL - QUERER T 1IREE
FZRPE = B R AR e Z ARA -

BAHESTRY TR ) O BEOPREEE TR ) ] T ERE
MR - —HEER - TIEEA ) AR TRERRREAE f9FE -
TEHIE ) AR T ERERERR T ) BIPE - TEIER 7R T
BFRERE SR IO EFHELL IR —= - R T

P HRFEEATEEERRR T EEE ) GREERR M EPCE ) 5T REA L (B
BARBHEIFE) (&R £ EENEEERE S ETIEENGR
BRI, —3 - R " BREREDEEFTHE]IERIR - A
[EEFEITETE T IEEATRIETZ R ) AREISMERAIRIREE £ - BEEETE
# (BEMRREMHIEL RS ) WBIRGER - IEBEERNIRERRE—
MEREIPAAVEE R - REMERRE GREMA) > ASETGEE - BOK - B
HERN - T A] DUEE A TR B E TR AR R A RS - 552 REUR
%t (1998) » (FREGETE © tH—{EEE S2A9M% 0 FRERR A FEBIB R R R 3 R )
Wk R (REEEREN) > B 59 - BRZHIRYE Hart FiE AR ERE
ERIEEE T ENAEREGE - K NRIRRBEE iR ) el Kk
HEEH "SR ) VBFEFTER » Kelsen K Hart i ARIVEER L% - £8
EFRAOBERICRRIA SN - WA - B RR 2Ot ERES TR
A ) BT B EE R RSl BERAVTEEY - TR R R BRI - B0
YL NEERGZENR  fERER TIERIE ) B TREA ) R - 2R
HEPAL (2005)  (fEEH@EE SRR R IR EEFEIEEEAE) - (BXE
BamEe)  34F 28 HO8 FE70 - CPBESN - Lilik) - A - M5 T 5E
F 5 BYBERES NEELAAEERS THAEH , B TESDE ) rER - (ENE T ARE
5 BB R B NEIEREE S (concept) ; TR HI T B REZEIIR
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& TEEEIE ) B TERERA ) EEERETEMAS T T ERELE B T
WA WESEESANEEER  HEEES T RSN aRE
B o TR R R R ?E%E@%Fjuﬁeﬁiﬁ%ﬁ?ﬁmﬁ&ﬁﬁ% T AIEREE
T WS KRR S IERENERT T ONEREETL ) o FRRE - TR
T E=BGRT RIS [k T DA ) 2EE (R THEEEERR
ZENLEEFIETZ B ) TR "IN, B - TIREA
bR T e S S TR TR R T OSSR ) TEEDL o thFER AT LIRS
185 [EE T TE ) EE (Rl EE eiEE Z RN IEEFE L2 EHER)
RYTE MR KRR B T ANEREEaL ) TRED - Bl - REEEE TR
1, (conception) BHHFERE TS (concept) IR ERIERER » I
DS "HERE ) MR =BERIT KRS - Randt > TR EE  F
fge TIRfRMRE ) ERGER BT BT TR R (TERE
B TIREHCREREIL ) 29 0 BRIETER TIEEE R Tk
HH ) B N TANISENL , rusER ?

—% > AFE—BAE A AIRYEE & (plain fact) » RELRFFRR2 BRI SL -

*OEEFAL (2004) 0 (REEERRRERY TEGEA ) MRS RO LS ER EE

PEEA ) B TEAIE ) WESERET B ARG AR ) » (BKES

im0 81 HA - H 51-110 5 BEEF AL » 5@k - H 98-104 -

3 See ALEXY, supra note 13, at 221, 230. S 5 2IEEEHZ (1998) > (¥ - HipEH
iWEg © Robert Alexy FUILRREET ) - BERNIKE GREEEENM)  H 146 -

3 ERE THEZ | (concept)BE T HESEH | (conception)YIE R 5522 B, DWORKIN, LAW’S
EMPIRE, supra note 1, at 70-72. BRI T8 | 2% THELS  EITRENEY -
SIRES R EE 52 ZERREREASCE -
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Davis 25— " TAHEH | Davis M0 T AHHE
GRERMRERREIL)  GEBIE TRISMRREAL)

TR
7’7’4
SEERARR AN RO CMEE ) FEARIR
By (R + T R
i & i

= TIERE (MABRVAZRE RREIEPRTKBIEERIESE

BEMR

B TIOEEE ) REEGURAAT AR TEREA ) RS
ey SMEREET. | RA TR P RE R AR SR IR - {5 Brown v. Board of
Education —FAERAMELTIRI T IARE ) B T HREE , C@RHIRT -
o BEREI TR RER -

Brown (ZHij » RBIFR B EEBE A B RIERAZ (210 #ER
FERERA - HEBFERMER Y Plessy DR T REEM P
AP o FEHRMEI—BYERy T REREAL ) [ (MRS TIEEE 1
A B BRRE ARG RE N R E LA L P ERMRM - REHE LR

37 Brown v. Board of Education, 347 U.S. 483 (1954).
%8 Plessy v. Ferguson, 163 U.S. 537 (1896).
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FEEE (FiuRtt LEEE) - BE L - AawfE Brown ZHIEL
1% REEERE TG R S IR R Ry — i B T S —
" FEER M ZE R | (anti-discrimination) JFRI  ZRE[ - 5Z i HHVELTF
B EEEARE  FEREFRIEE CFEER T "IN SETE
EENAFENFEERRE - RS RERAER TEEE BN T
BFENE (BYER) ZAEFRGRT - LISBIMHERE - FERZK
I TERYAE FRRRRERL € - 58 2 FHVSS BTG HACRRE R G B R
S B0 1 b e (L ] T R SE AT IR BE (separate but equal equilibrium) *°
Rt > AT IFEER M 2 22 AR | R R PSRRI Al T B
HI T BRSP4 ) MERERCEFERERRA > e —En s TEN
IRIEEIERS R - IR ATACEIRIHIE BRI « #R » EREE
CRPE R B Ry T IEER M 206G | MHE B E I BEE HE B2
BEITEK o SE(REME Brown By TERR 11 | TRy EE" .

Brown —ZEHUE BRI B LS 5 HH B T Y5 HIHE PR B
HEBOR - F - B =R R G R AN E 2 AR R RR R e 2 —

¥ TR IEER = #5538 ) /2 Tussman B2 tenBroek MRk ik B P S (R e
LB AL S 8] o See Joseph Tussman & Jacobus tenBroek, The Equal
Protection of the Laws, 37 CAL. L. REV. 341 (1949).

© MMETBIERE | SETHETL TEEST ) ZOMITEER I RS E R T SR B
ELEMS 2 501TR - K B FNTHBRG EEREE - KkEF—HLL
FEERIE R TR BEEERECA » K2 ERELEIERREIAI G
GEBRFTHHPFHFEGEMET - A BB F A EFEN
TR fER Rt =S, - AEFIRE TR B A BLER A BIERESTHE B i R RIS TE
BHES - T 354 A SRLAS BB T Rl 5] e A KT 8 T W B O P B PR E TH 5 © See
Kenneth J. Arrow, The Theory of Discrimination, in DISCRIMINATION IN LABOR
MARKETS 3, 6-20 (Orley Ashenfelter & Albert Rees eds.)(Princeton, NJ: Princeton
Univ. Press, 1973).

*' Owen M. Fiss 534 MuSEH S MEERBRAT LG " IEIEZE RIRRE | B PR
Az "8 ) (Fiss (AHEER " /MR (mediating principle) ) #YRTRERA -
BE | AR TIEREH ) A8 - e EERPIINENERE - B
AR EERAM A S F B ENER FEEAF BB 2 E 4 - Owen M.
Fiss, Groups and the Equal Protection Clause, 5 PHIL. & PUB. AFF. 107, 118-23 (1976).

* Brown, 347 U.S. at 494 fn.11.
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%+ # Brown —ZErh R B R T B TR AE S S ALt
LEAOAEEASEEY (IEEE | WETER IR
5B SETEEAIERETT - MR Rl o TR 11, 2
BHCER 9 TSR R | TR R P R Al
CERITSAMERNE o TER 11 ) BRI B S R T e
$hr o (Kenneth Clark) 4400 ikl ( L8R | (dolls test) SR
AeREREERE R LIRS - R EREEEETE B A
5 ST Gl (stigma) » S5 58\ PR BESRER T 82 ~ FE TR IRAN L B
% KRBT -

BER—IETE TR 11 ) (R DR R R I T
BURGHIER b - IR A o B0 TEERR 11, FRIEIEHT SRS
RE - 7F Brown NISIRERZERILE MBS, - AR BB HE iR
HEEES o HSEHTNERAE Brown thE SREBIIZAHA > S RtRaE
SCRES TER TSR | AN DU — S BRI AD T 2 AR -

“ See, e.g., Missouri Ex Rel. Gaines v. Canada, 305 U.S. 337 (1938).
A TR 11 SRR TR B SR B SRl SR B TR R R AT SRR e R
b Kenneth B. Clark & Mamie P. Clark, Racial Identification and Preference in Negro
Children, in READINGS IN SOCIAL PSYCHOLOGY (Theodore M. Newcomb & Eugene L.
Hartley eds., 1947) B2 Max Deutscher & Isidor Chein, The Psychological Effects of
Enforced Segregation: A Survey of Social Science Opinion, 26 J. PSYCHOLOGY 259
1948).
Ag‘ee, e.) 2., Scott Brewer, Scientific Expert Testimony and Intellectual Due Process, 107
YALE. L.J. 1535, 1553 (1998); Stephen Breyer, What Researchers Need to Know about
Law and the Courts, in THE USE/NONUSE/MISUSE OF APPLIED SOCIAL SCIENCE
RESEARCH IN THE COURTS (Michael J. Saks & Charles H. Baron eds., 1980). But ¢f.
Sanjay Mody, Brown Footnote Eleven in Historical Context: Social Science and the
Supreme Court’s Quest for Legitimacy, 54 STAN. L. REV. 793 (2002).
gk o TEERE 11, FYE BREY T PR | P AR RS SR S T
FE AR Sz s R 0 I FE BRI PR BOR B9 07 B R BRI PR B BOR A IL T ETT &
B HSREEAH BN R AKEN B BERNE BLORE - (A5 Lk m LB
RAVER  AlHIR R T R A B ERYBH B RREGIEAL T BA S ER B BLLRE PR
NEERBG: - S0 BB R B A FTRE R M & DR R B L B AR aeiA
T B B PO RERTS R - TRy T e E R | VELEN{5 o See Ernest van den
Haag, Social Science Testimony in the Desegregation Cases—A Reply to Professor
Kenneth Clark, 6 VILL. L. REV. 69, 77 (1960).

45
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HRIRTE TR T R T ER ) AT ESE - SU2# T 'R H TER
FEANAT AT REAE AR ~ B BT AU im B I B R R SR A B B LA
G » REL LT DEEE A R =48

AR E EREER © RS EER L AIRER R ST AT
IRt EREE (LIRE) Migee b e R RREE S TR -
B140 > Edmond Cahn $5H] - BH{HFEHI S B RIEERAITT REIEA 72 -
REH IS B YT Am 1 H B BT SE A HERIR 1B - it - 1k
FIFESZRE » tHREHER T ENVERENSRENECE - EHMEK
FEATRIEERS o KL s R R R BB R 2Bt
FHERERNER - BESKAREE RS AIBIETE > A0
B ERRE T AR A IE ¥ i common sense) - FEAE{E-ZE™ « ¥ Cahn IS -
TRIREEE S AR ENEL LIRS - IR E R > ARY
R RS [t @RI R -

BRI NS TR ) SRR, 0 R TR
BEROEEFEEZEEERERFTERERRRAREES - A B
FRFNIREIRAGR T EHEERNE  FEREwmE EEEE ) 2
HISE THE | (EE - HEEARREERETEENMEE TR B
MR - FELER - 25— FHLAISCARE - B8y TRIE REE
EPERER A AR T EAR ) (FEM) HE  mEaE "#H
2 | EEE R EME LA E SR -

EE THER A T SR B RIE - BT TR s T
HIEHE ) EREN TER ) AR EHER TR AR TR

PSRN LGS | 8 - SHERFEREFRFHERSR > Bl
B TIECEARBPEE BRIV - GEAS AN EEFRRERE -

47 See, e.g., Edmond Cahn, Jurisprudence, 30 N.Y.U. L. Rev. 150 (1955).
® See id. at 167.
¥ Seeid. at 157, 158.
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B R ik bes | it SRR FE S A R ECE S R T SRS EIR L
HE | % WA EERVIETHE (MEEIL) RIRAHERF - Bl
B RS & R REF AIEvR R - (HEPiimR S REReg
FEEEHEEPERERAIR - RTEZSEEE LRERIREME
4h > ERYMEART T EZMELEREMENOEEGE - it
T B miEbt R EAE Brown f2H— A RN T KIEEMEERIRES |
B AR B FERERA THRE o MR TR ¥
bR e & SRR R o - EITRERREL -

Holg R RIRER - AR R b it T B R i ik s R e
JFHIE TRERE o IRERE EFTRI R E R R A AR TR
17 THNIEEEL o BURiEBe R i am A A AR - T ANERRE N 2 HRAE
IR ERE AR THERE ) WIEREN  AIERRESHEEE—E
LRty 28, - AR DL T R i S S K E TS R L
o THERE e (B RARRY T RIFEERIRRE ) & TR
L R BERIGZEEHIRTIEE AR () SERE TSR
Ay TR BRI B TIEE LSRR TR A5
I FEF R o (B2 » IERETE T TEIRRREEGE (SBA) HARSaterir
EEAH B ) —FEH(“[racial segregation] generates a feeling of inferiority
as to their status in the community”) » ALEEZH " L/ NRMAEER 2
A PR R AT SR A OB BRI - 500 TSP R B
Bt MORFETERERR "THEE ) Pk > RIBROMIREE. T il
Rt G HFE S LGS | 2 THRE ) 2P REER]
& RUREERRRERE RN - BRAMVERREH Tt S SR EIN LEGE ) 2

O ASCEAAAEI R TR & TR BT TR T
AR B SRR R -

OB EBEESETE Brown SRAFURE T RIEMERFE, Z THRE, BS
AERIEBEAE Brown FTER IR PEREFEAIZ T #0& ) -PRRBEH » M=
&G -8 TIEEL B TS ) AR T EAVEERE M (law as integrity) ©
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Mg\ R EE | A - EIEEEE L TEE 1, EETH
Gk A R e TR R A P R TR A A s L
55 | ERARINEE T LGSR T VSN R S
R - T EER 11, PSS TZCATAGE TR S TS\ R A B
JE R PRI Y RS PR TR 1 BTSSR T A
U O SSREFRERLEEGE | B TS A RMAEE | I
—PERE TS REREER

Brown FBERE RHTHI SRR AL TS, N - R
PRIARET LT T | B R PSR TS | SRR
LR 25 =2EHEH Brown 5 [F TEERE 11, BORLLEERE - 2800
ZEGELE > I TER ) BREERTES RN e oS
fIRE AR AUTEEMAEE  TEERE 11 AriRBRN TLBEIREE | thafdk
HIER T AR EER | EEESHENLER S B - BT
By EIEER PR S EA TEI LERE - e eE
Z R A TS558 (denial) ZEHE KRB IEE (LR &S NEIRE
OB - RILIG P RRER R TS, BRI e R SR
sy DB SE | » W RAERER R RIFR Sk A Rt iy B

2 TR | (interpretation) SR 2SN AGRRIE R E — » TR AR RS IETE
AT ikERth R —E B A HERF 0 TEE S AR (word usage rule) - see
ALEXY, supra note 13, at 234-44 - $R1fi Alexy tH5&FH » JMTFENTRIE B ETE T
E&a3E | (empirical reasoning) 7ERIRYE MR, » id at 232-33 - HE | » 5%
B TEEEEEAHAI L AF - 53 Alexy FTErAVRE =\ (argument forms) » FE{EHR
THER T RN B E R A - AR A E) T EHARE R | (transition rule)¥ It
EREREMREEITIRES » id at 206, 233 - fEIL > B "L SR LEGER
THETEENARMATEER ) KBRS > RTERAERE T REARMA
M | ZBESNHSEE R TS - thEaRE T LESRE  EREE Le#
B TEEARMAEER | AREERTE -

PR T EESRERA ) PR S EE RSN RE T LI
17 AR XAV AT ny R B M dn /> A ANiFE TR 11, ik E
HEMSCE VTR E BRI SR -
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s | SEISERAEE -

1976 SEHRE A EIR BT BUR E R (Owen M. Fiss) f§ Brown FT#K
RENERESEEN TS B P HEMEL T KSR ERE
38 , EHI (anti-subordination) > o FREGERHTH BRI - SEEE PR Rl it
I BRREH FERN RER K H L Eil & 0t A7 19 5 & (status
harm) » 2 R G FRBERCE BT BN B R R A G
Hp > HEETEEER L T EAEERE SRR S e ia
i TLEGE ) FREEER EEERBR e EEFITRATE T T
B, BETY - SRR EIAHIET o RS S R TR
EEHTH B LR MEFE L TRRRERE  (NEE -
RRY LI B BB AR Washington v. Davis —FERHA & E AMEETTIIRE

TR | (effect) HII B S IRIER RIRYER BT - TAEEKRMES (37
¥ BRAA T EBIEE ) (discriminatory intent) *® » SEARTEE
TEBHHIATR LR T KSR E RS | [RA - AR - IRBEA R T
FEREEE " B nI D RSN TSP R Al T A NS
el @RS - B [INPE IS — el = —REl - T
PRl SRR ) (the use of precedent)™ ——HEMLHIDL T Anss & B T
HEE ) BRI PR R -

4 See, e.g., Deborah Hellman, The Expressive Dimension of Equal Protection, 85 MINN.
L. Rev. 1, 10 (2000). See aiso RICHARD KLUGER, SIMPLE JUSTICE 356 (New York:
Vintage Books, 2004).

?5 Fiss, supra note 41, at 147-70.

% Id. at 157-58.

37 See Catharine A. MacKinnon, Concurring in the Judgment, in WHAT BROWN V. BOARD
OF EDUCATION SHOULD HAVE SAID 143, 146-47 (Jack M. Balkin ed.) (New York: New
York Univ. Press, 2001).

*% Washington v. Davis, 426 U.S. 229, 238-42 (1976).

¥ See ALEXY, supra note 13, at 274. Alexy BESRERIH £ MBS ATERILIL = - (B34
HERENRE A RS EEA LARIERF - EEEENESRHRA
FrEin e Tt RAIAIRIRE - BiE S RATREE 52 ZEkmERA -

IR B EIERRSIBR T Bolling v. Sharpe, 347 U.S. 497 (1954), Strauder v. West
Virginia, 100 U.S. 303 (1880), Akins v. Texas, 325 U.S. 398, 403-04 (1945), Alexander
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MIREER > g PR EEEESUR | 862 T inEE R
HEHHERE > REMEGBERE " PEARMAMEER | EE &
EBEYEN TS KIINESREERaE - AiERERTSR (et
i FIREENT) $HE TR e EESRF SRR EEEE -
(Kl » $EBEAE Washington v. Davis L] T FIPSeR] | il =GEST
SMEREEL - BERERIEAEHS T EAR LR R8T RTHEAR Sy TR
R FR B R e T LR B I S BRI RE e - AMEREEF
# © 9U% Brown EMR TEEME 11 FRAMBREIAHEEE TOEGE - B
BWFS B EAERTTE Washington v. Davis FrsgsR NS " Boi it E8E
B~ SIS EET FIRE R E R TR, B E
B TSN RMAEER | CHENRERT - BE FINYEESEA
PERIRRRS -

SFER ESRETRAS | E R ETRE Y (01 BEARINT AT
HER=REALA - AR - DI AR TEAR ) #
B TRER (bR T 'R RSN L RTER &R T AR L)
AR TR TR EE R RN AR | FHueE o K
RatAYEE AR R H B R R A AT T s —EHE A
BRES =3 HEFI R ERRAE Y - FEESMNERE 1L HRee A 2 ARRERY T E AR
(relevancy) fiRE » DIR TR | 268 (BEEEEEMEGEAGE)
B R LEAHRR R T B L HEA R EGRIERE S - R
Washington v. Davis 1E#i#i5mEe L REATHAR GRS 14 B B B Rl

v. Louisiana, 405 U.S. 625, 628 -29 (1972), Carter v. Jury Comm’n, 396 U.S. 320,
335-37, 339 (1970), Cassell v. Texas, 339 U.S. 282, 287-90 (1950), Patton v.
Mississippi, 332 U.S. 463, 468-69 (1947), Wright v. Rockefeller, 376 U.S. 52 (1964)5%
o WEILEEN T YEERE ) BREFEY R FEREEEEEGUE
GIMLAE BAVEER -

S LSRR B S IEBEAE Washington v. Davis BIRERMAR HNMEEERA S
HIEREEA RHEEMESE B - BENHTEREFRAASAIGHE - See David A.
Strauss, Discriminatory Intent and the Taming of Brown, 56 U. CHI. L. REV. 935,
951-54 (1989).

6
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FIRTRE - BEARIRIIES |3 T EARCRE G2 E R EEIMIREL B2
DB ) ROSERT - (EENBEANML - SIMBEERBET TiEER ) BET
HITEARERT T INEIL CRRERBIERF AR " EFE B TR
HEAT | LHMYTTREERER S —  WEFFWEE - MEH AR
AR HIA I RSB AR R T ANEREENL ) b - thBoREE
HEIHRH TAERRNY ) (relevant) HEFFRIB AN TIEIFE © Sz T
HREE ) MR Tk 2F 0 BEEBRENERETEIEEY TBIEIL
R WIERMERESY TEGE ) 158 e TILREE ) 2R
LAPRERERET CRERMETIE TR AORR - DR
FAREZE FRYSMREETL) - FTIRIBRUICER IR B B AR - R R A
Bt RSP IAARBEEEE - WA EE RS — R - BN R A AR B M AT
FarJEEEEREE AL - S0 EREEEEE S EE - A
{87 Brown —ZEHh NIt - FEEMMEIRIERE B = F T > bR EEH
B A i — ok LA TR (LA 1 (generality) - thBFRAHER T HITRSEHI

2 RERDHIE RS T EREE KA RS B MR LB SR
FEAEM A GHIRERT - See, e.g., MONAHAN & WALKER, supra note 8, at 190-202;
Kenneth Culp Davis, Facts in Lawmaking, 80 CoLUM. L. REV. 931 (1980); Michael
Saks, Ignorance of Sciences Is No Excuse, 10 TRIAL 18 (1974).

© Fian - FEv KBRS R T RS R ) T - R
s B L E ST aRaE LS /R T PRI R AR o (R
RIEMIEFRIEF L2DTES 6 AL LRI EE A ak8H N EEHIRTY
B8 RILE S INEATHIEN " AAFREEE 385 see Ballew v. Georgia, 435 U.S. 223
(1978) - XA AR+ /\BRZ ST AP TIE B 75 18 [ SE Bk FR i 58/ \ S Al
R EEIE T B3 HIET | (excessive punishment)Z BRTERF » LB R BT R
Wt NBLZ AR AT DB REE ~ WTEME ~ S < 28 24 A B F R 45 g B
A AR > KT8 E R /B JLSEA I TIER TS Ti@EHIE | > see
Roper v. Simmons, 543 U.S. 551 (2005) - B ERBTEIIZEE T REET | 1EE
HHEREHCR EEF EC EMEENE - AIERNBHE - fia0 - " eimssitt
i T EE EHEEE TR DERAERE | fREERE - BRI RE
FIREEME S i AT R RS EEA MBS, see, e.g., United States v. Roth,
237 F.2d 796 (2d. Cir. 1956) - R B FR A mniZ b HAs 0B IR 1 B i T E R SE B
BRI S i B HHEEE] - [T 5 AR AS B Mk R (B B T E A Y
EHEMEREIETE » see Roth v. United States, 354 U.S. 476, 485-90 (1957); Paris
Adult Theater 1. v. Slaton, 413 U.S. 49, 58 & n.8, 60-63 (1973).
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(9% 7 (precedential effect) * o B— T » fFEHHAISHE PR EEIR
(authority ) AR R SE BT ECRIR - B T IEBRAOIME 24 » T HEERY
AR EARINLABGE - 50 H S R AR ARl K R
(brief amicus curiae)JIUERGEY - BEARMEARRZ BRI BB AR
B o AR ARG SRR E A S RS TR EESR  DAREA BB ah 2 ey
ITHEEE EE RS TARRIME BT AlfEE, B

/g EASRE " IOEET | BVIERE

MR R LER TIEEE ) WIEE S B RS
T/ TINEEE o BARRIERIR T IEEE | 2B HRRE
3BT ¥ T adjudicative facts | Eil [ legislative facts | AYT&E4 @ {HAIZ
¥ TREE ) BRI T0AE ) FERAEATERENEE
B FRFtER K T IEEE ) AREEEEE T L EE
s TRENEHERT S — 4 TERERRIRE | A0 AR B A

TIEEE R THREA BE e TANREr reER® .

BN T IEEE ) B REE AR RERTHRBNE

84 See John Monahan & Laurens Walker, Social Authority: Obtaining, Evaluating, and
Establishing Social Science in Law, 134 U. PA. L. REV. 477, 490-91 (1986).

% ERIRBEATERITS HR R R (expert testimony) » FED. R. BVID. 706 » L8
AR RN TR R RBRAL 0 FeD. R. Are. P. 29 - R KHYZRIFERATE T
HLIEF 7 =0T WA B AR R - T RILIEAR T =2 - It Monahan
& Walker I THRHEE | B T EEARERRENEDEAR , mES
FIRIEH A B A HEIE IR (authority ) MR BRI Ea M 25 B ELRRAVTE P8 b (- 5 e
1 By E © See Monahan & Walker, supra note 64, at 496-98.

6 See Monahan & Walker, supra note 25, at 583-87.

Vs RIS > BERRE - BB 10513 HOH 12, ET&%IQ@&%E&
HISCRR © HETRIIAIEE AR E B 53 A adjudicative facts 3Bk TEFREHE  H

PHIREE | WMLLZ B Tlegislative facts TYEERE | FHYS - (H - RIZEIHHE
W 2RI BHEEE 12530 H 44 R 48 B2 - ARt 11 5130 H
51-52 -

® @2 RAHEE 30-36 .2 AR -

© BREEA BRI BT S T EIAENY TIRHIE ) hAE o RIEHERTAYEE e

MIEEERRTEE R BT E R E R T REH G ) -
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TR - iR RS EEEA Y —a " RARMEER 17
FEE | WHETEMERREAN R EEEEEEARE /EE T > 0L
FH BN EFTREZ AR EAEEREVE (standard of proof) ERZAN{A
MIRTRE | - JREN > EEEEE YRR TEEEEN > $RE
PRI sRaE & I E BB B A T DI A BRI RER - AT - &
FAEIEE BT i E DU RE AR & 195 B TR R I A ARy & A AL v
BEFE  BEREEFEATCFEFENEEEER > WAKEAFRSE
BB ERE R TAE R ERTE A TR « HFEALR - AR
EREELET  TEE IR R R AR E RS RIEN
K RZ o EREBARIEERAE > LEEHIOEEEERAE R
VAV R ETEER -

M7EEE ) HREEZEREERBEAEREANS @ B2
W A7k / EREMEIREr —E R A AN R SRR LT
EEFEER ) AVERS - WESRERERE - MIRIE B R REE AR
I FREBTOR - EHERESEEEEREAERBIAER 1k
BE | AR HEHER - EMEARENEE - AERRNER R
Tl TIFESEBNEERR T IDARE ) IR R B B R R A0
M TIAEE | ETREHERYINREET « bR e 38 _ L RELn
B TIEEE ) BEMEER o WIHEEA BN b LR
B IE  ERNEEEREE EEREE T RREEETHEE

EEERIWRESE -

" 2 APUIRREE - ATREE 11313 557 8 31 -
a2 RPIEESR S - RIHEEE 12 3130 H 58-66 BREEIE» AHERE 113130 B 51-58
F 59-86
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2\ KIEERES 584 i EREPRHIS BB EREIR
ROEE

— « FET 584 SRERTEAVEES

B S84 SRR PR T RE 88 F 4 A 21 QLAY
EFRACHEE BB ETRRGIZE 37 58 1 THAUE * T B ~ 185 - 18
R ARG ~ ARSI A S RERE AT
RIEIEE Ez gt CF T REERIIEIEIESR ) » RIVRIEIEEE -
NE A NE R ABSESEC - AR 86 - 1 H 22 HIEIERF
BB E R R 2R (L HARRSCR A A ZR IR - B3 A DI AU RR S &
HE 15 RLIEHEFE S ARERRSEE W - AR 23 FRELA
FANZZOR - BAREREERSE 7 R PERATRE - el -

RIEEZHEREERBSEARRFRVEFEE LR RFEEcE
AUFERS T HERESRE By ~ BNV ECLE R EIEL - BIETRE
HEZEEECEERE  WEER N EEIBESE - HABKESR
IEHENTHERRFIES HERIFEEHNIAERTE - KiEEE
Rt E AR EE SR BICER IR E AN - TR

L RIBEERT (86 ) METEHER - H " &ZFSTEIIESE
AIEHVETRZEE EIRE - MR — TR R IRy 4.24%  MATETRACR
FHURATE 22.22% 5

2. fagfEika (86 ) MEtERER - —KRATEHEME—FAH
FEILER 22.3%  BLATAIRARIRFIERAE 43% ;

3. faRETRAT (86 ) MGHERER - MUHBREBABSE ISR
HIERA B 30% » IR AR (92 ) MR TE RS - RELEBIRIE 27.2%

4. BEREEEERIE TSRS EABE TRBE
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5. ficl 81 45T 91 FEAVIRETERIEER - Fra S TRERI A i
SRS 1.5% » B HERE 1%L -

KRB AR i 1.7 4 CER M ER E AR R - AR AR
(SR ER B B IE BT B AR » SR LRI E] - &
A 3k SRR E S TE R E EHA R IR R 758 K IR R Y
HIEG > EE0h T EAERHE RS BT R DR A
MR EEgE ) BTSN RE L 2T R ER HIEkS - BIE kR
HFEIETE R S IRE I - ERPEEANES - KEEIEDR G
Bk S RTERIIETR , ATRRERT RIORE] - (RESERE R T
BEFE T AESRERE | BTSRRI -

Bt BEIARERNGABERE S0 EalEEan
IR IR TR B S A A e s - S LU R e
ik TR, CEBNET  CHESEE S N R
BR o FFATEE SR N S T S SR A MR o Rl T B SR A
A WIS TEURG SRR R R A A © i s ar i
W IR CUEEE ) WHETRILER T TEE - RERE
SIS

HRIEANE - FFAEE R - 18 B3k 1LE 4.0 RER S B M EORE W LU
TSR NEMIERIAIRE | BREWELTETEENE - Rk
"SRRI TR R R - ORI A S B
it EEREIIEATAE Y | EHE R - T S R ERE A
HEHIE - FE T LIEEEE - BT S HERIR A0
TEMETREER AR T RS2 | (under-inclusive) FHIRE - FEFAIEE
S AEAZFREGESHHIETER - KRk kR
RS TS ) R REIUGR S B2 - SETIR T TR

PRI E SR A R R RN - BB RS AR 12 3150
H 61-66 -
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FEERY - BE T MeEEER - thsh - ot SAAR T —RIEIEZMA L B
REEHFHE TREVEE > MR TFRESLE (R MEF ) 1FIEER -
HEFFAERENS - MY " ZERT80ESR , FEIL
RIEHEEINEE  METEEEEET > TERRIIRERE "5
JIEEIUTR | B EERICRER - DN FEE MEE TR (Hit
HEERAE) HEE - FAEESIMRTE AL BE RiRw 5y iz
BEE

6. MR ERTAETRTERTRIR/KHE - KR AT SERITHI T i fl (ERTRHE Al
BOEALCREE

RIB 6 RSB HE A - FFREE NS TERER T
1EZEF RIS ACTERTRIE (R TR s B | AT B FAE - B
PPERAIREE  SFREERESR - DRGRA " HERIISMIEE
RIEMSCR P SEAIRRYE » BRI ERE LA Brala sy ERIaRlE - ElE
= o (X R K BRSBTS K HE - EAEE B — 2 ME R TR A Y
FURTREM: - (RICLERIUAE D 2ETF B - R — (IR L S iE
HYEEY > MAGERE R i S SPEEIRHA -

FREH - MTEREEAREARER W HAGH "10EFEE
WREE L - MBHER M EIIREEREER: - MAAEEELTER
SHESEEEE B B R ERFOIIRE] > ZSBE RERNER ERIEEEE
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Facts Neglected: The Possible Role of Social Science in Legal

Reasoning

Wen-Tsong Chiou”

Abstract

While great attention has been in recent years paid to empirical studies
in Taiwan’s legal academy, the use of scientific evidence in the studies of law
from what Ronald Dworkin called the “internal point of view” is still scant.
The forefront of the new fashion is rather limited to the studies about law
from the “external point of view.” The reason behind this unfounded
disparity is due largely to, this article argues, an untenable brand of the
distinction between “fact” and “law” and a misunderstanding about the
is-ought problem. The misconception that questions of law cannot be
answered (externally justified) by “fact” but “law” itself has infected the
reception of the concept of “legislative fact” in Taiwan. The “legislative fact”
is in Taiwan understood and treated merely as the “object” of the
constitutional review just like a legislation that is under review. The focus of
legal scholars in discussing the concept of “legislative fact” is therefore
limited to the problem of whether and to what extent it is justifiable to
substitute judicial judgment of facts for that of the legislature. The function
of “legislative fact” to externally justify a legal norm is, however, entirely
ignored. This article uses the J.Y. Interpretation No. 584 as an example to
illustrate that the current problem of making use of empirical evidence in
legal reasoning is not that those who do so commit naturalist fallacy, but that
they very often fail to follow some basic logic rules. More importantly, they
fail to recognize the function of empirical studies to externally justify a legal
norm, for example, a new conception of equal protection, which this article

argues is the real answer to what has bewildered the Justices in the case of
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