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The Principle of Legal Reservation Undermined and the Constitutional
Protection of Informational Privacy Attenuated
—On the Supreme Administrative Court Decision 106/54 and Personal
Information Protection Act

Wen-Tsong Chiou’

Abstract

Mandatory collection, processing, or use of personal data by state agencies incurs
guestions of how principles of legal reservation and proportionality are to be applied
in state data practices. In the case involving National Health Insurance
Administration’s mandatory use of personal health insurance data for creating a
research database, the Supreme Administrative Court ruled that a state agency can
rely only on its organic act as the legal basis. Also, the court found that the efficiency
of data use in research can be the legitimate government interest for large-scale
mandatory use of incompletely de-identified sensitive data. | will instead argue in
this comment that the court erred in its standard of de-identification, and that
flexibility for public authorities to collect and process personal data does not
necessitate the compromise of the principle of legal reservation at the expenses of
individual rights. It is also necessary to develop a hierarchical proportionality
principle, with which the mandatory legislations that encroach upon informational
privacy with negative effects on human dignity or flexible development of personality

shall be subject to the strict scrutiny.

Keywords

Personal Information Protection Act, informational privacy, principle of legal

reservation, organic acts, authorization acts, hierarchical proportionality principle
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6 Regulation (EU) 2016/679, Article 6(3): “The basis for the processing referred to in point (c) and (e)
of paragraph 1 shall be laid down by: (a) Union law; or (b) Member State law to which the controller is
subject. The purpose of the processing shall be determined in that legal basis or, as regards the
processing referred to in point (e) of paragraph 1, shall be necessary for the performance of a task
carried out in the public interest or in the exercise of official authority vested in the controller. That
legal basis may contain specific provisions to adapt the application of rules of this Regulation, inter
alia: the general conditions governing the lawfulness of processing by the controller; the types of data
which are subject to the processing; the data subjects concerned; the entities to, and the purposes for
which, the personal data may be disclosed; the purpose limitation; storage periods; and processing
operations and processing procedures, including measures to ensure lawful and fair processing such
as those for other specific processing situations as provided for in Chapter IX. The Union or the
Member State law shall meet an objective of public interest and be proportionate to the legitimate
aim pursued.”
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