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1B X &FE A%  (constitutional law) Ei =z
{b—4F5 B2 BIE AL —Z [EHI B % - see
Robert C. Post, Forward: Fashioning the Legal
Constitution: Culture, Courts, and Law, 117
Harv. L. Rev. 1 (2003).

2.See, e.g., Zeev Segal, The Power to Probe into
Matters of Vital Public Importance, 58 Tul. L.
Rev. 941 (1984).

3.See, e.g., Robert Centa and Patrick Macklem,
Securing Accountability Through Commissions
of Inquiry: A Role for the Law Commission of
Canada, 39 Osgoode Hall L. J. 117 (2001).

4 Jonathan Simon, Parrhesiastic Accountability:
Investigatory Commissions and Executive
Power in an Age of Terror, 114 Yale L. J. 101,
121 (2004).

5.58 1 Bi Z2 I AF R W LR 2R E H YR
X #E 2 > see Michael DeHaven Newsom,
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Independent Counsel? No. Ombudsman? Yes:
A Parable of American Ideology and Myth, 5
Wid. L. Symp. J. 141 (2000).
6.See Segal, supra note 2, at 948-49.
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%o AL E (public inquiry) £
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Van Harten, Truth Before Punishment: A

see Gus

Defence of Public Inquiries, 29 Queen’s L. J.
242, 276-77 (2003).
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DANETTE BRICKMAN, INDEPENDENT
COUNSEL: THE LAW AND THE
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14.See, e.g., Judith Roof, Investigating the
Special: The Symbolic Function of the

Independent Counsel, 77 Ind. L. J. 277 (2002).

15.Morrison v. Olson, 487 U.S. 654 (1988).
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16.See RICHARD A. POSNER, AN AFFAIR
OF STATE: THE INVESTIGATION,
IMPEACHMENT, AND TRIAL OF
PRESIDENT CLINTON 223 (1999).

17.See, e.g., Stephen L. Carter, The Independent
Counsel Mess, 102 Harv. L. Rev. 105 (1988);
Lee S. Liberman, Morrison v. Olson: A
Formalistic Perspective on Why the Court
Was Wrong, 38 Am. U. L. Rev. 313 (1989).

18.BATY " ThEEER o Z o M T EHY RS E A
44 » see RICHARD H. FALLON, JR., THE
DYNAMIC CONSTITUTION: AN
INTRODUCTION TO AMERICAN
CONSTITUTIONAL LAW 186-188 (2004).

19.See Richard H. Pildes, Forward: The
Constitutionalization of Democratic Politics,
118 Harv. L. Rev. 28 (2004).

20t et LA T ER BLE R B A9 R B9 RE
PR » EA R EEEERE
HlEr A #E Z EIE HAYRG By —
{E7£ 5 see, Id., at 134-35.

21BN E B % s & & & ( The Warren
Commission ) 2 ## {F &L By #y tm 5 - see,
e.g.,, Kermit L. Hall, The Virulence of the
National Appetite for Bogus Revelation, 56
Md. L. Rev. 1 (1997); Simon, supra note 4, at
128-130 - [ff Ji* 55 [ 48 17 A 22 B il ) 2
#EF 40 B Y ki > see, e.g., Steven G.
Calabresi, Some Structural Consequences of
the Increased Use of Ethics Probes as
Political Weapons, 11 J. L. & Pol. 521 (1995);
Cass R. Sunstein, Bad Incentives and Bad
Institutions, 86 Geo. L. J. 2267 (1998);
Michael B.
Independent Counsels with Congressional
Investigations, 148 U. Pa. L. Rev. 1595

Rappaport, Replacing
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(2000); Ken Gormley, Monica Lewinsky,
Impeachment, and the Death of the
Independent Counsel Law: What Congress
Can Salvage from the Wreckage—A
Minimalist View, 60 Md. L. Rev. 97 (2001) -
BN MERHAEZE G 2 EFEE
fey o see, e.g., Centa and Macklem, supra
note 3 - BN LBV EZE & 2 E(F
4% B Y kw5 0 see, e.g., Ariel L. Bendor,
Investigating the Executive Branch in Israel
and in the United States: Politics as Law, The
Politics of Law, 54 U. Miami L. Rev. 193,
238-43 (2000) -
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24.Centa and Macklem, supra note 3, at 159.

25.See Sunstein, supra note 21, at 2272-73.

26.See  JOHNSON AND BRICKMAN,
supra note 12, at 142-43.
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28.Morrison v. Olson, 487 U.S. 654, 697
(1988) (Scalia, J., dissenting).

29.See Gormley, supra note 21, at 101-04;
Archibald Cox & Philip B. Heymann, After
the Counsel Law, N.Y. Times, Mar. 10, 1999,
at A19.

30.See Rappaport, supra note 21, at 1597-99; L.
Darnell Weeden, A Post-Impeachment
Indictment of the Independent Counsel
Statute, 28 N. Ky. L. Rev. 536, 543-51 (2001).
Steven G. Calabresi® s (45 R0 B "4k
— HY {7 ECFE B 5%, (unitary executive
theory ) iEIHFE AR LRV —KRBH]
see STEVEN G. CALABRESI &
CHRISTOPHER S. YOO, A HISTORY OF
THE UNITARY EXECUTIVE: EXECUTIVE
BRANCH PRACTICE FROM 1787 TO 2004
3-4 (2004) (unpublished manuscript, on file
with author).

31.Sunstein, supra note 21, at 2267-68.

32.1d.

33.Cass Sunstein, Unchecked and Unbalanced:
Why the Independent Counsel Act Must Go,
vol. 9 no.38 The American Prospect (1998),
available at http://www.prospect.org/print-
friendly/print/\V9/38/sunstein-c.html.

34.Calabresi, supra note 21, at 522-24,

35.1d., at 524-26.

36.POSNER, supra note 16, at 13, 224-25.

37.Sunstein, supra note 33.

38.See Calabresi, supra note 21, at 528-529.



39.Sunstein, supra note 21, at 2275-76.
40.POSNER, supra note 16, at 14.
41.See JOHNSON AND BRICKMAN, supra

note 12, at 234-41.
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note 21, at 9; Simon, supra note 4, at 129.

43.Sunstein, supra note 21, at 2279-80.

44.1d.

45.1d., at 2276-77.

46.1d.

47.Calabresi, supra note 21, at 534.

48.Sunstein, supra note 33.

49.1d.

50.Calabresi, supra note 21, at 533-34, 535.©
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