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‘Abstract

This article introduces the development of the law- of democracy/election law as

a field of study in the United States. Starting with an account of the phenomenal
“constitutionalization of democratic politics,” this article first presents a brief
description of how the U.S. Supreme Cpu.rt,’é jurisprudence has profoundly shaped the
 landscape and culture of American democracy. In view of the discussion over the
“glection law exceptibnalism,” this article suggests that most of the scholars in this

field have a dual identity: They see the subject both as a field in its own right and as a

“form of applied constitutional law. This article further provides a general overview of
the “rights-structure” debate that dominates the theories about law of democracy in

the United States. The author argues that while the debate is exhaustmg, it has little to

do with the essentialist thinking, but rather reflects the identity anxiety prevailing

among the American election law scholars. The author also suggests the existence of

deep-seated intellectual disagreemerits among the rights-based and the structural-

oriented theories by malyging how their respective visions of democracy are linked to

their views of judicial doétrines. The article concludes that the paradigmatic debate

between rights and structure presents an opportunity for the critical reappraisals of the

Court’s election law jurisprudence, and this challenging task is worth of our struggle..

' Keywords Democracy, Constitutional Democracy, the Law of Demaocracy,
Election Law, Judicial Review, Political -Rights, Voting Rights,
Political  Process;, Constitutional/Institutional Engineering, the
. Constitutional Law of Democracy, the Constitutionalization of
Democratic Politics, Election Law Exceptionalism, the Rights-
structure Debate, Representation, Polmcal Competltlon Political
Equality
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BRE# (the law of democracy) BFFH ANER » ITF-R—ERERENIEE
HOMEA © REBOALERIE—ERHIE  BREY L MERREBEZ
HEREFIY:  TEGEE - OHEE2HENTE - TERERET
BIERREBOANEREES——ENES KR - FEEEHETEN
EHE - RER—EHECNBUER  EHETHOEERER  THUR
RAHSHEBUGBNERNE  EEERARBOATOPREE - TRES
B NEEREAR TEIE ) SRR RIS ERR I BOAERF
KM ) OB ERTNBHA TRRAT - i EARREEAEFHHEMN
FIREAAN - RATRATEAE R EURRT -

EI&/%%E(mmth)W%-@ﬂnﬁﬁ(mwoth)mﬁ
B EREHTBRIE RGNS ' BRES  EEFEOTRES B
ARSI RPIARE | *H0S B EER R ESLBIRIEN
HISRAZ ; “H —RMFIRBHTHIT] (Blection Law Journal) | B EEHEE
8~ MISESLERTERS - ERBHS - BRNGRBBSETIOERERTE  ER

REB TREE ) &4 TEBE ) REB TRRRESUSEF MR RY M A
Ko ERENGARRAGELREE - £RER TREK ) h— 4B LFRE A
AETURREB TRE ABAAZST R AL—SRGAE/AEZMA L
TR MABTATIARE AL SRERETRREREA « EHTH
#8 5 &4 4 34 M & $] K48 - See Samuel Issacharoff and Richard H. Pildes, Not by “Election
~ Law” Alone, 32 LoY. L.A. L. Rev. 1173, 1174 (1999). £3EAER TEM% | L0 L4
SRE ERERTHE B ERRL— ARSI FBAMRE » AESK
P4 T ity & e Bl 49 % AR o See Richard L. Hasen, Election Law at Puberty:
Qptimism and Words of Caution, 32 LoY. L.A. L. REV, 1095, 1096 (1999). HEN A #E4TXF %
ZAE HSREESERBEATHELR  AARTL—ABLAEY
See DANIEL H. LOWENSTEIN AND RICHARD L. HASEN, ELECTION LAW—CASES AND
MATERIALS (3d ed. 2004); SAMUEL ISSACHAROFF, PAMELA S. KARLAN, AND RICHARD H.
PILDES, THE LAW OF DEMOCRACY: LEGAL STRUCTURE OF THE POLITICAL PROCESS (rev. 2d
ed. 2002) [hereinafter THE LAW OF DEMOCRACY].
See Richard L. Hasen, Database of Teachers of Election Law, at http: //elect:onlawblog org/
archives/database.xls (last updated Nov. 4, 2006).
See, e.g., Richard Hasen, Election Law, at htip://electionlawblog.org/; Richard Hasen and
Daniel Lowenstein, ELECTION-LAW _GL, at http://majordomo.lls.edw/cgi-bin/twgate/
ELECTION-LAW_GL/; Moritz College of Law, The Ohio State Umversxty, Election Law @
Moritz, at hitp://moritzlaw.osu.edu/electionlaw/.
See, e.g., Symposium: Regulating the Electoral Process, 71 TEX. L. REv. 1409 (1993);
Symposium: Law and the Political Process; 50 STAN. L. REV. 607 (1998); Symposium: Election
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%ﬁﬂ%ﬂﬁ&%uﬁyiﬁiggﬂﬁtﬂﬁi c B NNAEE—FRBLREOIHRE
RO » #REDaniel LowensteinfEfF S thEEE © BN EESHEEIAETR Y
SBIEIIRBY:  ERORAB L —EFREEREES - SHT AN
TERHIRFIER » SBEBER 2K Richard HasenE.%;éEF HWEE Y”ﬁ)\TMﬁﬁﬂﬂ.
Eﬁ%@dﬂiﬁ'ﬁr RFE—AWREET - ‘
, TR REREER—E SR ? PREIAHEFEZE B R
BRI (BIIOMEEE: « ARIREERS) » RERFEREHY
Eﬁzﬁﬁﬁwﬁiﬁtﬁﬂﬁ%ﬁﬁ%ﬁ TR Y 8 75 5 FiT B R HH 2 A R 0 SR
(PSRBT DA - }d&f?&kﬁm%) REHRIEF e 5 5k
WAE - RIVEWREEETERNEYRE  BRETER - EETHES
—EFREEBBHRE - RSN - EEREETEREN - £%
BHEERFBAEFWERERE » 3GEBERE (3 2 S B A B e e )
H’J:@%’%Eﬁﬁéﬁﬂ*&?&@?EEE?%Zﬂé‘%ﬁﬁ'ﬁW@E’J BT - Bﬁiﬁiﬂ%f‘ﬁ
B EWRGE  LHZIREONE iiﬂﬂ&?“ﬁfiﬁ r:%%?z*:%’%aﬁJ
(electmn law exceptlonahsm) R
iﬁ?&ﬁﬁmﬂ?{iﬁﬁiﬁ%fﬁﬁ§7 N RIRY RN ELHAET -  EEWRERS
%ﬁﬁ"ﬁi&'\"{’?%—@ﬁ%bﬁfﬁﬂﬁﬁuﬂﬂiﬁiﬁﬁﬁmn‘ﬁﬁﬁﬁE‘JBW? ' B,

FrEE T MR W ERERRIRER BRI - BRER
ﬁ*ﬁ‘é‘?‘ﬁﬂ’ﬁﬂﬁﬁﬁﬁ@ ; ﬁf%ﬁ%ﬁ%ﬁﬁgﬁﬁﬁﬂﬁﬂﬁgﬁéf WA EERE
y BRI ' R

R E%T*%%ﬁlﬁﬁ%kﬂﬁﬁﬁ% 'ﬁ‘ 8 E R ﬁl‘m&%ﬁﬁiﬁﬁﬁ%
I BB AR 1 B (rights-based jurisprudence) H9TYARIER

Law as Its Own Field of Study, 32 Loy, L.A. L. REV. 1095 (1999); Symposium: The Law and
Economics of Elections, 85 VA. L. REV. 1533 (1999); The Nineteenth Annual National Student
Federalist Society Symposium on Law and Public Policy: Law and the Political Process, 24
HARYV. J. L. & PUB. POL’Y 1(2000); Symposium: The Law of Democracy, 153 U. PA.L.REV. 1
(2004); A Symposium on the Law Governing Our Democratic Process, 73 GEO. WASH. L. REV.
949 (2005). #uth » RESAARRABIEAL Al EREREH - H¥E ARBEZ B
B& %+ 7527 Bush v. Gore— B2 $H% » LA LARALMA LORFIEME  EhFH
FI4 o

LOWENSTEIN AND HASEN, supra note 2, at xvii.

Hasen, supra note 1, at 1095,

FRAX TR ~— FHZHBASIE -

FRAXTR =, Frz BRI

0w o ~N D
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1 BRI R ISR - E RS R EE ST
* (structure-oriented ) ~ FBFFAAL (process-based) BYREHER » MREEE
HEREE  REEIRNEABOSHAEE - "REREERTE R
SERMETHNERTR  MRSERER eSS R %M
WEZH > BREERS DHREENERLE - BESRENERBET -
EE R R TEEHME (doctrinal framework) MR BRREH
THEREEGHRETS - BT SR G REEEE -

AN ERNEE R FHEWTEASELS Rk —EER TSR
i, BTSRRI ) PEREE  IRIMEARTS WIS « ASCIEH - %
BRI REE T EEE—E (SRR, (dul identities) + FEFEBRE
HEREBI N BN B  EERE T B A B E BB
F » EHET R R s m s MRt R E RN
WHRBNEESE - AXRE  REXIEEEHE TS BB E
1§ > BFREREESRREBTCKEEBINAEHR (essentialism) KPH > MREE
REBRBNAIRERBCRANARAE  ETERT REEBELE
EEIREIERE - ARSI > CREEAMRER (formalism) /Theg
# ( functionalism ) - B Bk ( substantive theories ) /f& Fia ( process
theories) HTWH » HENSEF AWM BRFANREES 0 2
BRI RN T RSHEARE - AERE— SR ENEIRRNEE

ﬁﬂﬁﬁ&(wwmdwmmm)m%ﬁEﬁviﬁ%ﬁﬁEE%z&&%
B -

S  AE AR AR SRS AR R TR AR
Wk WRERR D2 EBRMEER S AEREERER (8
RAEFS) - RNEEH R RN E BRI - R
NEERE (BREA) - ACRERN LR a0 REEE (B
#H4y) - BWEREEMESK » HA—EPHN R AR SRR -
RRAERTR - REEAGSHEELE  FERFETEE - HNT
geRs HERIRAYIRE] - AR BRI EE Y - R EEFR—(EM%RE
B EMEERT D AR | ZER R EREEHIRE B

10
11
12

SRAXTH -~ BArZHRAIE.
SRAXTH = BarzHwAilE-.
BESE S S - PR T
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RAAMR BB - SRR — SRS
- REm SRS

RESGH - SRR E Y HERESNE - S RE - —5
o RESMR - AR » WRRETE - SR (endogenous)

. REREBE PRI TUREREINRREHBORK - HRREIASE

 HHENERWAETEEY  EANERRRERERBRZBIE (the
- political) FYRFEEE - THNREHEREEEMF » £4 LERBTF

- FIREER  BREINTEELGH - "B RESENRIREGE
E£SENFREYE - TRNREEREEAREETSARNREDE
HREMTNE  RESEERTENEMGBTEFRBTLENERE  tiE
ERGT REBRIOTEENE 3t B e - 8T REZBIAEBOR
U - BI0R - BEGIE Y REREER » EMP SRR HER

. EEBRMRIEEE > EREEHREEITE (constitutionalinstitutional

engineering ) E‘J%ZIS:_LE%E BERFWER - e BEGELEEINEE
EEE R RS RETIIRA T R AR EE - "8 EEM%%
DREHERZA > Bk (politics) i RRRERE  HERHIM—BN
- BUAETE BERGFI 25 B TG R Ei&ﬁﬁﬁ%ﬁa?ﬁ%ﬁﬁﬁ’ﬂﬁ&%ﬁﬁﬁé
B - BIAN > BB RS ER—UAZER Baker v. Carr'®—Z 3k » EERE

T—iBERSRE TEEEHEG, (the reapportionment revoiuti_on) =1 =0
T REEMNBREAEBEERE -

FHABEFEPROEEERE - SOBPEEEEEBRME - |

MR EHIE S (the constitutional law of democracy) TS - JSIEEEREMEET
FrRlBle - MR EREE T R EWEIERER - ERGAEHAEN

MR EZHAEMRA A LM » see Adam Przeworski, Why Do Political Parties Obey
Results of Elections?, in DEMOCRACY AND THE RULE OF LAW 114, 137-39 (Jose Maria
14 Maravall and Adarn Przeworski eds., 2003)

: MR~ % (the political ) ~ ik ~ #l B S8 % 2 B 46 4 — F 124 B4 » see PIERRE
ROSANVALLON, DEMOCRACY PAST AND FUTURE (Samuel Moyn ed., 2006).
BARBERSET G —$HE see Yen-Tu Sy, Beyond Nightmare and Hope:
Engineering Electoral Proportionality in Presidential Democracies, 30 1. LEG!S 205 (2004).
369 U.S. 186 (1962).
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MSEAZFRIE, (the dead hand problem) -+ "HCAT EER KN REN
R ERARRSEEEETENHERET  EREIFESNEHN
FE BRE—SEREIEESEREYERINELEPE - SERIRN
BHBE  RESNETHSERRICERBENEEYS - ERBAHT
B E AR — SRR T 402R I TR R AR BT S
 [iBaker v. Carr—ZEHEN T BT AR E FrankfurterFf LIRS T BOGHIEARE |
(political thicket) Z#% ' BRI B AIVHESE LEFEEFNRE 1 H
| RSN S SRR - SRR RR
RN REN LG - BT OBBRZERRBEEE (the Voting.

- Rights Act) SHERIBIFREERATRILEARRE (statutory interpretation) » W

RIRINERANTDREELE  MERARSERNNREREENE
BN AAOFRE DRRETT LB R SR RS AT HH
RAPETEN T SEREEREERFONEERE - BHARELER
B REXERIROSMNE  TERENRINEERE » MR T5
| FEERTEERNACHEIE  (FRERERNRNED - PRERTE
WERES  EALRETEERNBRIMGT SRR TS ER

FRAZF ) SEAXAESFFRIBRABE "TARALHBIHOAMRELSMR)
EER LN EE WA o See, eg., Mark V. Tushnet, Following the Rules Laid
~ Down: 4 Critique of Interpretivism and Neutral Principles, 96 HARV. L. REV. 781, 787 (1983);
Michael J. Klarman, Antifidelity, 70 S. CAL. L. REV. 381 (1997).
John Copeland Nagle, The Appearance of Election Law, 31 . LEGIS. 37 (2004).
4o 41991 2200050 » FHEFHCI%HWIARHERHAAERTREREHA - 8
B &3t 8 247 » see RICHARD L. HASEN, THE SUPREME COURT AND ELECTION LAW: JUDGING
'EQUALITY FROM BAKER V. CARR TO BUSH V. GORE 1-3, 166-75 (2003). B
SAREMREENNEFESNAABARESDR OB RS SRAAYRESRSEE
MEREROARARCRENAREGHELELAE 2 - See, eg, Heather X
Gerken, Second-Order Diversity and Disaggregated Democracy, 118 HARV. L. REV. 1099
(2005); Heather K. Gerken, Dissenting by Deciding, 57 STAN. L. REV. 1745 (2005); SPENCER _
OVERTON, STEALING DEMOCRACY: THE NEW POLITICS OF VOTER SUPPRESSION (2006); THE
" FUTURE OF THE VOTING RIGHTS ACT (David L. Epstein, et al. eds., 2006) [hereinafter THE
FUTURE OF VRA]; Samuel Issacharoff, Fragile Democracies, HARV. L. REV. (forthcoming),
available at SSRN: http://sstn.com/abstract=935395, (LEM LM ALRXLGHHNE » =
BEAFRIVEERER -

18
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= REBR W%&k

- —OOQOFREMBIHEABNMEHR - B FRH BB e
Bush v. Gore™'—Frft » PAS: AUt —RSFIR /5 HIIRA R E & ROR SR EL BT
| EEERTHREENE S THERET LBEASET - 2RE
~m%#4%%&%%%mva<%m-$%&%%ﬁ@ ' S R Rk

o BREHOLFRESHRIE - S01RERSETHTTRMIGH » Bush v

&w~$ﬁ§$%—@mﬁﬁﬁﬂdm%%z&%ﬁm+ﬁxmﬁﬁﬁﬁﬁ
EERFERENIRG IS TRE RO A EE S R HE
REGERES - “REZABEOREGS  FWBRSERE TREE
H o THETEABGR WERT  SETEEET  KARA-EETH
EEREE - —BRET ZOOOEMB A RERBEEMNNBESE » 1
HGeorge W. BushlEFIAE S » BUESSEF LA+ = fAUFHE ? )

% 2% Richard Pildes UL 5/ " E X W BN EHE L 4 ( the
constitutionalization of democratic politics) *; ER—EAREEE T A FRE

HMABRES S REEFHRENEERS » ZERLC BRCHRTRTER
BIEH - “REBEMS - EXBoACEEL GUEENERS) - A%k

(BLRSRBHITTS ) WRE  REREREATRRN—EEAEL
—ARZEFH Baker v. Carr—FPIRBEIARATIRIBAR « *IELLZHT » B
EEERTENEEFEBRTERE  hET R R BeE A

21 53118, 98 (2000).

See, e.g., THE VOTE: BUSH, GORE, & THE SUPREME COURT’ (Cass R. Sunstein & Richard A.
. Epstein eds:, 2001)[hereinafter THE VOTE]; A BADLY FLAWED ELECTION: DEBATING BUSH V.
GORE, THE SUPREME COURT, AND AMERICAN DEMOCRACY (Ronald Dworkin ed., 2002)
[hereinafter A BaDLY FLAWED ELECTION]; BUSH V. GORE: THE QUESTION OF
LEGITIMACY (Bruce Ackerman ed., 2002) [hereinafter BUSH V. GORE].
See, e.g., Pamela S. Karlan, The Newest Equal Protection: Regresszve Doctrine on a
Changeable Court, in THE VOTE 77; Richard H. Pildes, Constitutionalizing Democratic Politics,
in A BADLY FLAWED ELECTION 155; Heather K. Gerken, New Wine in Old Bottles: A Comment
on Richard Hasen's and Richard Bri ifault s Essays on Bush v. Gore, 29 FLA. ST. U. L. REV.
407.
Richard H. Pildes, The Supreme Court 2003 Term — Foreword: The Constitutionalization of
Democratic Politics, 118 HARV. L. REV. 28, 29-34 (2004). MR R X4 2 &kt /3 k4 .
& tb 8 W %+ see also RAN HIRSCHL, TOWARDS JURISTOCRACY: THE ORIGINS AND
CONSEQUENCES OF THE NEW CONSTITUTIONALISM 169-211 (2004).
See, e.g., HASEN, supra note 19, at 2; Pildes, supra note 23, at 155.
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EEER ”Tﬁ%%ﬁ ) BRI R HOARIRORIR o (R E B - 1
_M%ﬁmﬁﬁﬂﬂazaﬁ%mgﬁﬁw ) A EETEE R - T Baker v
Car— AP EEE T 2B RXWE B R AT REENEANT - BRE
TERET AETEEEEES MEN PP BRI R - &ﬁmT—ﬁﬂﬁ%
A A R R R e A B W PR AR AR 2 -

TSRS B R BB S BRI R T SERE
BRI RETE - PO MEEAERERE T RSN
5, P4 SRR R AT DR SR T IR - T — ORI - CTEB S R BT
B T—A—Z, (one-person, one-vote) HIEIERAI AT » B
BINS BB (apportionment) R SSEELN RS MIBIE, - MO
AR EESEER VSRR EERNS - RBANEE 1
DERBHE— A OSSR TEAE (reapportionment ) JLE B
(redistricting) » 36 L @EEBEERSY T GBE) ADBAHESRAL

20 g 90 0k WA 192751 1953 6B 0 B @4t % T & AdwiEHE L (the “White

Primary”) + 1k #H — % 71 #4332 & #13k - See Nixon v. Herndon, 273 U.S. 536 (1927); Nixon v.
Condon, 286 U.S. 73 (1932); Terry-v. Adams, 345 U.S. 461 (1953); but cf- Smith v. Allwright,
321 U.S. 649 (1944).
4] 4a 42 Giles v. Harris (1903) —%& ¥ » Ri&¥E ‘Holmes £ £ #95& M5 & E.#Eﬁéi%x&f&ﬂ}ﬁxﬁi’lzi
SERIE B ARG A BUR ; see 189 U.S. 475. fiColegrove v. Green (1946) —
$ » Kok EFrankfurter E M Hh EXRAAH SHER » RINEGFMAS  ELF ﬁﬂﬁ
MBI BELZEE LD P see 328 US. 549. Xk fiLassiter v. Northampton County
Board of Elections (1959) — %+ » Hﬁﬁ?ﬁi%&h‘ﬁ‘&ﬂi)&ﬂ' LAQ—*S&&E:&:&%%%‘I%
T EEAR E 5 see 360 U.S. 45.
W B R A B SR AR R - BARAAHINRE P AR
RESBFAYE  ATEFREAEARREGELEMBEERE -
See, e.g., Harper v. Virginia Board of Elections, 383 U.S. 663.(1966) (# £ &M ARME
%) ; Kramer v. Union Free School District No. 15, 395 U.S. 621 (1969} (HR—PEER
4% 2 F44) .; Dunn v. Blumstein, 405 U.S. 330 (1972) ( M# B 2 MM 2SR KR
#1694 Z M) ; Richardson v. Ramirez, 418 U.S. 24 (1974) (Min— ZRMFIUAR
84 & MEAR)  Hunter v. Underwood, 471 U.S. 222 ¢1985) (HEMT# €. H MMk 2H 2
HERRER EHPEEEREGER) -
See, e.g., Burdick v. Takushi, 504 U.S. 428 (1992) (FRABELLER A FEEA (write-
in voting)z #3%4% )  Bullock v. Carter 405 U.S. 134 (1972) (H X —FER A K Anq 2
BEAGHMBERAILREAA TLEHMALELE) ; US. Term Limits, Inc. v.
Thomton, 514 U.S. 779 (1995) (& £HFFHB T HREBEAN W EERBHRRAMBZ
- 4£#AM4]) § Cookv. Gralike, 531 U.S. 510 (2001) (B if & L RIHIERMBBART X
AERA) -
Reynolds v. Slms, 371 US. 533 (1964).
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236 W&%‘ ,zt—éﬁzz ﬁwﬂﬁi

(the equipopulation principle) - SAFEEIEMIE TR - BB e
 TREREFREESEIS (race-conscious districting; facial gerrymandering ) ; 32
o BREREEESRFUE A ERENEIRMEE S5 (partisan/bi-partisan

 gerrymandering) BRI AT AR E AT o 34H§ﬁiﬁﬁm§ﬁﬁ’jﬁﬁamﬁm
P RIHZRE F R - RIS T R B ke %J‘ll*ﬁ"]‘ﬁ"ﬁ@@%ﬁﬁﬁﬁﬁ
,u\ﬁlf/(&m?ﬁ];ﬁ% s TR T BOK ~ ¥ T8 NEREEREEE
BEGER PG - PBOAME (patronage) BE@HAIEIER - AN
RATRAORIBER RS - BN TEEN SRS S A B (bariers

 toentry) HUBERIERE L - “m%%gﬁﬁﬁmjﬁgﬁﬂﬁ%%%lﬁﬁ%
| RHEEEBE i%%i?T%

2 Mp—A—% TR, BAMBEZEEH 1M » see Reynolds v. Sims, 371 US. 533

(1964); Mahan v. Howell, 410 U.S. 315 (1973) (2 & —3HEEA U £ R bfi£164%6EE
EHFELE) - MH—A—E TR, HPAMA TR EBREZ D2 MM » see Wesberry
v. Sanders, 376 US.. 1 (1964) (F A&k % M B2 MR AHMEAR) 5 Karcher v.
Daggett, 462 U.S. 725 (1983) (% £ E# % (zero deviation standard) 3| % —F &k AR &
2N :%Eﬁz/\ﬂikiﬁéhb&l{io 69B4% L M PR AREEHFREE) - :
See Shaw v. Reno, 509 U.S. 630 (1993); Miller v. Johnson, 515 U.S. 900 (1995), Bush v. Vera,
- 517U.8. 952 (1996); Hunt v. Cromartie, 531 U.S. 234 (2001).
See Gaffoey v. Cummings; 412 U.S. 735 (1973); Davis v. Bandemer, 478 U.S. 109 (1986);
Vieth v. Jubelirer, 541 U.S. 267 (2004); LULAC v. Perry, 126 S. Ct. 2594 (2006).
.See, e.g., Buckley v. Valeo, 424 U.S. 1.(1976); First National Bank of Boston v. Bellotti, 435
. U.8. 765 (1978); Austin v. Michigan Chamber of Commerce, 494 U.S. 652-(1990); Colorado
Republican Federal Campaign Committee v. Federal Election Commission (Colorado I), 518
U.S. 604 (1996); Nixon v. Shrink Missouri Government PAC, 528 U.S. 377 (2000); FEC v.
Colorado Republican Federal Campaign Committee (Colorado II), 531 U.S. 431 (2001);
McConnell et al. v. Federal Election Commission et al., 540 U.S. 93 (2003); Randall . Sorrell, '
126 S. Ct. 2479 (2006).
See Elrod v. Bums, 427 U.S. 347 (1976), Branti v. Finkel; 445 US 507 (1980), Rutan v.
Republican Party of Illinois, 497 U.S. 62 (1990). .
See Democratic Party of the United States v. LaFollette, 450 U.S. 107 (1981); Tashjian v.
Republican Party of Connecticut, 479 U.S, 208 (1986); Eu v. San Francisco County Democratic
Central Committee, 489 U.S, 214 (1989); California Democratic Party v. Jones, 530 U.S. 567
(2000).
See, e.g., Williams v. Rhodes, 393 U.S. 23 (1968) (HE-AMHEEERERBAGRY
. #9 %€ A (ballot access procedure) X&) ; Jenness v. Fortson, 403 U.S, 431 (1971)
(BR-—AZRBLBEBAT ARSI UBEREZFRALNER2HELE)
Timmons v. Twin Cities Area New Party, 520 U.S. 351 (1997) (M z ¥ bab¥ niem st
#MKAAE)  Arkansas Educational Television Commission v. Forbes, 523 U.S. 666 (1998)
( ‘5‘ 3»’&’\'§*:Y'Rﬁﬂfﬂt?#zﬁ:%Af‘%‘%?ﬂ#l’"i#f&'i&z#ﬂ/\éﬁ B8

" 33
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E@%&%ZW%@%“BE‘%%%&%&@ ?ﬁﬁ‘fiﬂﬁuﬁ%lﬁiﬁm
ERCBREREENSERS - B  BERENRERREZAFIEN
EE  SOTEERAT IEEECNEXBUANERY Bl +S4F50
: 7‘43%%?ﬁﬁfi\lﬁziﬂ?ﬁ,Z%ﬂﬁi‘fﬁFiﬁﬁﬁﬁ%ﬁE"JEEE@%E‘Z ) I REE
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40 United States v. Carolene Products. Co.,304 U.S. 144 (1938). '

See Nathaniel Persily, Suing the Government in Hopes of Controlling it: The Evolving .

Ju&tiﬁc'ations for Judicial Involvement in Politics, 5:3 J. CONST. L. 607 (2003).

Pildes, supra note 24, at 34; see also Pildes, supra note 23, at 155-56.

Mok ek B, A 35 A6 BB K 2B Lt ) » see Pildes, supra note 23.
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45 See, e.g., Laurence H. Tribe, eroG .v hsuB: Through the Looking Glass, in BUSH V. GORE 39, ‘

52-3; Guido Calabresi, /n Partial (but not Partisan) Praise of Principle, in BUSH V. GORE 67.
See, e.g., Richard L. Hasen, No Exit? The Roberts Court and the Future of Election Law, 57 S.
C. L. REV. 669, 684-87 (2006); Chad Flanders, Please Don’t Cite This Case!l: The Precedential
Value of Bush v. Gore, 116 YALE L. ], POCKET PART 141 (2006), littp: //thepocketpart org/
a7 2006/11/07/flanders.html.
See Pamela S. Karlan, Exit Strategies in Constitutional Law: Lessons for Getting the Least
Dangerous Branch out of the Political Thicket, 82 B. U. L. REV. 667 (2002).

9 See-Vieth v. Jubeluer, 541 U:S. 271 (2004) (plurality opinion).
50 See ROSANVALLON, supra note 14, at 38.

Baker v. Carr, 369 U.S. at 226 (1962).
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Election Law Exceptionalism? A Bird's Eye View of the Symposium, 82 B, U. L. REV. 737
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Karlan and Daryl J. Levinson, Why Voting Is Different, 84 CAL. L. REV. 1201 (1996); Federick
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Karlan and Levinson, id. at 1201.-
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523 U.S. 666, 675-76 (1998). .
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:3 See Schauer and Pildes, supra note 51.
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Nathaniel Persily, The Search for Comprehensive Descriptions and Prescriptions in Election
Law, 35 Conn: L. Rev. 1509, 1515(2003).

See Shaw v. Reno, 509 U.S. 630 (1993); Miller v. Johnson, 515 U.S. 900 (1995). Butcf Hunt v.
Cromartie, 531 U.S. 234 (2001).

See, e.g., Lani Gulmer, [Ejracing Democracy: The Voting Rights Cases, 108 HARV L. REV.
109 (1994); Karlan and Levinson, supra note 51 Heather K. Gerken, Understandmg the Rtght
to an Undiluted Vote, 114 HARV. L. REV. 1663 (2001):
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®  Davis v. Bandemer, 478 U.S. 109, 167 (1986) (Powell, J., concurring in part and dissenting in
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See, e.g., Samuel Issacharoff, Polarized Voting and the Political Process: The Transformation
" of Voting Rights Jurisprudence, 90 MICH. L. REV. 1833, 1856-59 (1992); Guinier, supra note
59, at 125-28; Vikram David Amar and Alan Brownstein, The Hybrid Nature of Political
Rights, 50 STAN. L. REV. 915 (1998); Gerken, supra note 59, at 1681-89.
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- 66

67
68



AMASEHZ 243

2, RENEEREEEMPRENERS—  BHTUeBEXSERERE
BHEENEE TSABY , (textual hooks) o *Farber(FE7E I ERE 5 SR
WOER FRE  RRERERETEAR « RICRE OISR - HEABKE
HESEE R RIS TSR E  TIEERNIYI THE
AL | R EAS SNBSS EREE B A E R - HEE
HRRENES] - B MEERITERER TR TEEANBIERSLT
EEEE S REREERN | PEERLRESRYRE - TR
%%@&Eammﬁanu>%ﬁﬁaﬁxﬁﬁﬁxﬁﬁﬁmﬁﬁ~”

B Farberfy SLERIBE T —EYRNEE « R¥E¥/ BEEEEER
% EHWREEREN—E T RES,  EEEERETEERER LK
HEEER TRAMAKRCRBNERER - USEHRREREFSZIT
HE A RIS - SRET —EIRER - BEERRAE RIS AL
HEOBHHAIR » SRR — R RAREETS - TRELKRAESE
SR~ EE o BN ERER S ARE RN BERENE
BHRGREER > MAFERBAEREEESE  RTARIENTR
| ERE RN o ERESEE I HRARR » 8 SchanerRPildesBAAR ©
SHBOAM S REHWERE RBEX THERELEYE - RERRHE
i & ( institution-dependent ) ~ 4HI%%F F ( domain-specific ) ~ IR#& 1 E
( context-specific) # ; 7° T 15H KBRS HIS HRATEEIEE  ELEEHRT
R RN GRA SN  REEERS B IS REESR T

FHHEBE AR S EAMEBAAZ A SAREARSREEE 4R EHXGTE

HERNAR ) AR ERER A MY EEMAIRBE o See Michael W. McConnell,

The Redistricting Cases: Original Mistakes and Current Consequences, 24 HARV. J. L. & PUB.
~ Por’y 163 (2000). BALF PHERBULEEE SRR FEPRIERENK KA AEE

FE BB 54 BiEH AR o See Brief of Samuel Issacharoff, Burt Neuborne, and

Richard H. Pildes as Amici Curiae in Support of Appellants; LULAC v. Perry, 126 S. Ct. 2594

(2006) (Nos. 05-204; 05-254, 05-276, and 05-439). 7R @3 Leal3f 35 A A MWK & kIR ¥

Farber, supra note 68, at 382.

. : ) .

M AR B E2 AEEHh e L0 - A AERERMBEHMAOEINRHN

14 + see, e.g., RICHARD H. FALLON, JR., IMPLEMENTING THE CONSTITUTION (2001); Mitchell
" N Berman, Constitutional Decision Rules, 90 VA, L. REV. 1, 3-8 (2004).

See Schauer and Pildes, supra note 51, at 1823-24,

69

70
7
72

73



244 BREEWEHHRAE

RO - | B Pilles S BEREAE R T RIS B KR L

O EEE - KSR (structuralism; structural theories) ZERTFE R ¥ ERYER] < °

ERA T B BE AR 8 B R S A TR 1R
% FLHEEEE Laurence Tribs ERBIFIET  "RIEBFESHERLRE
WET o1 PEN LREWES R - %ﬁ&%%ﬁﬁ%ﬁ?ﬁ%ﬁ%% fity
HEHRE: - HREE LR -

Ei&ﬁﬁ%@ﬁzﬁm%%M%ﬁﬁ’m@—&aiﬁ%%%m@$~
OIS REATESE - BE 0 THREREERERLAEREATS - B
EOIARBEETTELY | RE— R EAENSEEET R ERER F 5
FERYESTRYE » RN T DR Bt B R — (B — MR (O R
AR L — S P 2 SEMT ALY S HERRE » 7% Natheniel Persily bk g
i - :
REFRAFFRELLELGFAZLRIEFEHE £
AR G e BRI BUS M B4 > R T AR
RARHMEAETHE AR NMER ) —2RARER
"‘fi J/\a'@%‘)ﬂ' ';g|€°7.8 '

~~Eiﬁm%§§:“

LR R P R E it mmxTﬁﬁﬁﬁﬂﬁﬁﬁmwﬁﬁ#
REEGEENIRE ﬁﬁﬁ#?%ﬁ%ﬁﬁﬁ%&~@%?ﬁ“m FESH

| SEHERSWELSE  ERANESIBNGE  SEULASTETYE

HERTREILET - (FB—RPMWE (polemical) MIEIR » BEBHEHIS 1Y
R TERERRTHHANEE - FRREE SBERES—EERY
B - BROESGTHRRE %S EREAGESEA 0 RETIRSEE RIS
Hltvaas: -

RS EMEEPUR LR SAERERT  REnrs—EEm,/

74
75

Id. at 1835. . .
i MAERE (HRIRSAEEHAMNE) M E s RABRH S EREHY
% A - 'See, eg, CHARLES L. BLACK, JR., STRUCTURE AND RELATIONSHIP IN
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Hasen, supra note 1, at 1095. ’
Bruce E. Cain, Election Law as a Field: A Polmcal Scientist's Perspectzve 32 Loy. LA. L.
REV. 1105, 1119 (1999).
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377U.8.713. .

377 U.S. 533.



248 RAREEHERARAET

& (MARIBR S NEERERA R —ENERBE) R—AAERETH
BEAREIES  EXBEHNNSELS (EEEXERESESETE
BRE LRI "5, e ) $53 T SHERNTE - EREX
- THERER  REHERERAEE Wanen i | ERNREHELOTR
N - AR — R R R e RN T B IR T
TR REGRIEREK - TEReynolds v. Sims— 55 B HAH F B ELIY Clark s
Stewart KIEE » B Lucas—RFRBHT FEEER » R TESSER
RSN BEH AT - ,
Lucas— R PR EFRIZAEERBENER - “T8 - FHE%E
Samuel IssacharoffS = AREZ B E B EFISBI & Met sy s —aIss
Lucas— MU T HSEENROIE | VLU SHEEERES BTG
2T A WEAFSRAD  WLUETTHE R S B A E i R
HIRIT ? MBS BORER FRORD BRI SIS + BRI HHEE ER
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Zsllucas— R FIAER « R URHB L MILAF BN EEHERBEHN
Lucas— Rt RN E M T #4560 6 5] § see e.g., ALEXANDER M. BICKEL, THE SUPREME
COURT AND THE IDEA OF PROGRESS 110 (1970); ROBERT H. BORK, THE TEMPTING OF

- AMERICA: THE POLITICAL SEDUCTION OF THE LAW 87 (1990). RigEFEhZABEER

BUBHE BB 2 F W e) Ck Bk S 4Tohn Hart Ely » A (RESUREE) —F % > g

— B iEFE B Lucas— K #13A4R H T-# 42099438 | BLY, supra note 86, at 239 n. 60. 7Ri& » Ely
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THE LAW OF DEMOCRACY, at 10-15.

377U.8,736-37. :

377 U.S. 744, 748-51 (Stewart, J., dissenting).
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 OBSRRET®E (LR BRERERERE AR AR
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(level of generality) F » BIRRHIEE - BA I —HEBIRRHRME - B
SRR E B EE M (coherence) /—EHE (consistency) - BRIEARE
mENER FRERIFNTEERESENR L E-SRER TRE
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R SEEFIEERIVI IS - RENRERSETURERMEERE
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(proxy) - WifE THERI——&#E ) 20 - BT HERGIRR IR - Al
SRS PIS SRR - LV RS RIS P —(EE -
REFRIENBRIMSESE  RFRFAEERTLUEREEBIEZ
RS RE RS EE R R gL TR ERREEE
iR o TS TELET 0 B RE R R DR E ST «
BOEHIAKE - b R eeEE R A ERORE . ENBUAREF G
HHHE  NETEAREENBOARME © E— AL Colegrove ».
| Green™—gHIP - TEEEERIAEE Frankfurter AT + REWHETY
HERE TEME, (“private wrong”) - iR T BEXRBARZOE
(“a wrong suffered by [the state] as a polity”) T RS SKBGAREEL / iE!S
| EEFERE - OFE  MIERE RN — A ZEBaker v. Carr—%4)
B FEA B FrankfurterfBRFUR B2 F + "B T Colegrove v. Greeni&{E5
#l 5 X2 Baker v. Carr— 5 #E:5i B R K BB Brennan » B RFHRSHIMEA
RAZETEE  (TRERFNBET N EEE 2 AnEs -
B Baker v. Carr—ZPIPe BRARSEEE IR0 TERES] , (super

7 See also THELAW OF DBMOCRACY at3.

328 U.S. 549,

Id, at 552, EIAAN R ESMAMNSBIEHF AT kb ey 32 A8 BT RS HE B
&G ERMNI003E 5 Rk E Holmes £ 23515 & L& Giles v. Harris— & $|3# ; see 189
U.S. 475. )

369 U.S. 186, 266 (Frankfurter, J., dissenting).

369 U.S. 186, 204-07.
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. %**%Eﬁﬂ’]ﬁ[&éﬂnﬁf_ﬂi e thBaker v. CarrEH 0 TS | BOE
WIRE T FAENSER I B A S EEN— B A  Ragys
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102

103 See Michael J. Gerhardt, Super Precedent, 90 MINN. L. REV. 1204, 1212-13 (2006).

See Samuel L. Issacharoff and Pamela S. Karlan, Where to Draw the Line?: Judicial Revzew of
Political Gerryinanders, 153 U, PA. L. REV. 541, 578 (2004).

Heather K. Gerken, Lost in the Political Thicket: The Court, Election Law, and the Doctrinal
Interregnum, 153 U, PENN, L. REV. 503, 512 (2004).

See, e.g., Persily, supra note 57, at 1515; Heather K. Gerken, The Cost and Causes of
Minimalism in Voting Cases: Baker v. Carr and Its Progeny, 80 N. C. L. REv. 1411, 1434-36
(2002); Burt Neuborne, Response to Professor Gardner: Is There a Theory in this Class?, 35 .
CONN. L. REV. 1519, 1520 (2003).

% % Daniel Ortizé R B M HHR4E/ G*#ﬁ*"‘l“] é’J éZ’J»&?)"‘Iﬁ% g% ( emphas1s ) R
[ ; see Ortiz, supra note 79, at 1218.

RE&HSZ HLucas — KR R H5 » see, e.g., THE LAW OF DEMOCR.ACY at 10-
15; HASEN, supra note 19, at 56-57; Gerken, supra note 105, at 1439 n.110; Guy-Uriel Charles,
Judging the Law of Politics, 103 MiCH. L. REV. 1099, 1130 n.162 (2005) (book review).
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BIEEE - FHRBIBOAFTIREIERH B 208k - ERMERE AR - 508
EAHEE - "ER—EREEEYISAE  HMEET RS S TERE
BR o LLANER » BF Heather GerkenER A BETA RN T LEERE
I o BAREET "RASHTEER . (the lock-up theory) - I E¥BEZ[THYECEIEG
(the‘group—based animus approach) ~ TEMEKEE , (the qualitative
, representation theory) B2 TEREIEETEE ,  (the expressive harm approach)
FNEAERE - EYEER AT R EBOAZ S R E g - '
GerkenfF B L ER MRS "N 35, (intermediary theories) ¥ M FEE
Rl ) (mediating principles) » HIHAEEMEHRE - BEEE - EEHE
HREEEA TR ABRE o "R BGekent B  SBENHNER
FRA] > B5(8 - HEFEEDIKATLE  IESI R AT (B
RREENFSBEIRGTS) - ARLEE—EE—1 - H—tE
B TS RIRR T $7t R EEENEEGERNT S %A » AJREEEE B
FBlE e R E R — IR TR S S R - L '
Tl fEEm BRI R - RTS8 B0 HER B EE T HEE Samuel
IssacharoffE Richard PildesZ: AFFB%m r'ﬂ((é,‘?ﬁ%iﬂ*ﬁ 1 ( the political
markets approach) - iR :E GerkenFTIETEN TRAKER , - " HE—NA
PR (BsTESTIE ) —3Ch > IssacharoffBiPildestER 7 IR BSR4 :

108 pamela S. Karlan, Nothing Personal: The Evolution of the Newest Equal Protection from Shaw

v. Reno to Bush v. Gore, 79 N. C. L. REV. 1345, 1346 (2001); Ortiz, supra note 79, at 1218;

Gerken, supra note. 104, at 1417.

Gerken, supra note 105, at 1421-27.

) Id at 1414, 1442,

112 Gerken, supra note 104, at 505-510, 513-517; Gerken, supra note 105, at 1417.

13 Gerken, supra note 105, at 1442 n. 125.
Samuel Issacharoff & Richard H. Pildes, Politics as Markets: Partisan Lockups of the
Democratic Process, 50 STAN. L. REV. 643, (1998); Pildes, The Theory of Political Competition,
85 VA, L, REV. 1605 (1999); Issacharoff, Oversight of Regulated Political Markets, 24 HARV. J.
L. & PuB. POL’Y 91 (2000); Issacharoff, Gerrymandering and Political Cartels, 116 HARV. L.
REV. 593 (2002) [hereinafier Issacharoff, Political Cartels]; Pildes, supra note 24; Pildes,
Competitive, Deliberative, and Rights-Oriented Democracy, 3 ELECTIONL. J. 685 (2004) (book
review) [hereinafier Pildes, Book: Review]; Pildes, The Constitution and Political Competition,
30 NovA L. REV. 253 (2006). -
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B AR SR BSEE AR ESRIK
HANEETH - BATRFBEAMAZ £ L0 BHTAT
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Wl VA AN TRECS 9 EEEFEY o AERT AR %
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i)%, 114
EEIEE%?(T%%E%Z Ff2F-#E  (the process theory) HIZHER
24 - "SE—ANOEN (REETEL) —BF  ERNXEEREE
John Hart EWBIEGER © (Buk) Wi, - THiF% £80  RUARIBA
REFRSENNG  MRBREEREIESF /BOaTHSIEFHRET R4
HRITIRSRTARE - AET AN ABENE Y hENEY - T8 Michael
| Klaman?E—AAEERHIRH T ABE0ER - TTRASANRESBREIN
 ARES  EEBOIREMBOAERI2SBES /T (entrenchment) &
| RSB RBTOARE o "ssacharoffEEPildest U B A TOM + BIRIGIL—E
HMRENREBUSTEFRIRE - 4851 TR%, (representation) LML
B\ TBOEES ) Bl | BUATTBIESE (competitiveness) FRIRAREE
FEERR IR T 2 R SR B E BRI IR - TR FBA RS B
FHEOHGEE  WERAATE  BEESHNTREE TSN E SR
i BREE—SIHEE - ZLEFE L IHEbEEE Richard PosnerBlBiA %
#3Tan Shapiro » HAC(ED FITPRE T B EE RS, - EME (HRRE, b—
B/NEHREEER BRI T RRNBIAHSEER (the political antitrust
atmm%)'ﬁEﬁM§ﬁE$E%ﬁE¥E°m%%’%ﬁ%%ﬁ%ﬁﬂ?

Issacharoff & Pildes, supra note 113, at 648. ‘

See Issacharoff & Pildes, supra note 113, at 709-10; Michael C. Dorf and Saniuel Issacharoff,
Can Process Theory Constrain Courts?, 72 U. COLO. L. REV. 923 (2001).

ELY, supra note 86, at 102-03.

Michael J. Klarman, Majoritarian Judicial Review: The Entrenchment Problem, 85 GEO. L. J.
491 (1997).

See RICHARD A. POSNER, LAW, PRAGMATISM AND DEMOCRACY 245-47 (2003); IAN SHAPIRO,
THE STATE OF DEMOCRATIC THEORY 60-77 (2003). ARERABZHTREIR » H4 R
#Z @+ (The Possibilities of Competitive Democracy) » Wsfi (B d « F4% + 7% ' &
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BreyerfitNixon v. Shrink Missouri. Government PAC'?® ~ Vieth v. Jubelirer'*' LI R
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BoaTs,/ BUsESEERNHERRE - WURBENERREIEAE
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RIFTRNEA T B E A S EER - ERRAREERHSRABRIERF
B E R BOSESE | ERDEEESEEYAERN TRRERL, R B
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See, e.g., Daniel R. Ortiz, Duopoly versus Autononiy: How the Two-Party System Harms the
Major Parties, 100 COLUM. L. REV. 753 (2000); Elizabeth Garrett, Is the Party over? Courts
and the Political Process, 2002 SUP. CT. REV, 95, 145-48 (2002); Brief Amicus Curiae of
Pennsylvania Voters Joann Erfer and Jeffrey B. Albert in Support of Appellants, Vieth v.
" Jubelirer (No, 02-1580) (written by Einer Elhauge); David Schleicher, “Politics as Markets"
Reconsidered: Natural Monopolies, Competitive Democratic Philosophy and Primary Ballot
Access in American Elections, 14 S. CT. ECON. REV, 163 (2006)

528 U.S. 377, 399 (2000) (Breyer, J., concurring).

541 U.S. 267, 355 (2004) (Breyer, J., dissenting).

126 8. Ct. 2479 (2006).

WHESRAERAGDEBBYIEFRREMEIF HRALLER G0 FRCAHBEES
B EREAERBFNESXEERABARBAABNFEORE  AFH TN
R @SR RO ER WETRERIMEES K2 ENES (preclearance) HHleo
KGR Ak HC R $ 1 - See, e.g, Richard H. Pildes, Political Competition and the Modern
VRA, in THE FUTURE OF VRA 1; Samuel Issacharoff, Does Section 5 of the Voting Rights Act
Still Work?, in THE FUTURE OF VRA 107, Heather K. Gerken, 4 Third Way for the Voting
Rights Act: Section 5 and the Opt-in Approach, 106 CoLUM. L. REV. 708 (2006).

See, e.g., JACOB S. HACKER & PAUL PIERSON, OFF CENTER: THE R.EPUBLICAN REVOLUTION &
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B L RERROBOATIS, BAE SR - AT T ERER
RUBESCRI BT S8 » AMLTERRE T 2K E & RIS - PR
BT BORBSOEAES (BREER) - TRE R 0B P EZHA
WE  ERLETASSERECHENENT HEREERIEEER
BUAES < GBS B  MRETRBIRE - RN - HINE
BEBEHOBEA NSRS ERY - XELRE BN ERE
(equilibrium ) 5 » EEMNEHEHROBSHS—RIUREEF
( perfect competition) VEETERAYELYE » FT DRENBIERSNEIEEE - 8
MR RIS . S ST B EER TERER

THE EROSION OF A.MER[CAN DEMOCRACY (2005); ALAN WOLFE DOES AMERICAN
DEMOCRACY STILL WORK? (2006); . JULIET EILPERIN, FIGHT CLUB POLITICS: HOW
PARTISANSHIP IS POISONING THE HOUSE OF REPRESENTATIVES (2006); THE MARKETPLACE OF
DEMOCRACY: ELECTORAL COMPETITION AND AMERICAN POLITICS (Michael P. McDonald and
John Samples, eds., 2006) [hereinafter THE MARKETPLACE OF DEMOCRACY] ; RED AND BLUE
"NATION? CHARACTERISTICS AND CAUSES OF AMERICA’S POLAR]ZED PouiTics (Pietro. S.
Nivola and David W. Brady, eds., 2006).
See Bruce E. Cain, Garrett’s Temptation, 85 VA. L. REV. 1589 (1999); Pamela S Karlan,
Politics by Other Means, 85 VA. L. REV. 1697 (1999); John Ferejohn, It’s Not Just Talk, 85 VA.
L. REV. 1725 (1999); Daryl J. Levinson, Market Failures and Failures of Markets, 85 VA. L.
REV. 1745 (1999); Daniel H. Lowenstein, The Supreme Court Has No Theory of Politics—And
Be Thankful for Small Favors, in THE U.S. SUPREME-COURT AND THE ELECTORAL PROCESS
245 (David K. Ryden ed. 2000); EISGRUBER, supra note 85, at 168-211; Nathaniel Persily,
. Reply:-In Defense of Foxes Guarding Henhouses: The Case for Judicial Acquiesence to
Incumbent-Protecting Gerrymandering, 116 HARV. L. REV. 649 (2002); DENNIS F. THOMPSON,
- JUST ELECTIONS: CREATING A FAIR ELECTORAL PROCESS IN THE UNITED STATES 6-8 (2002);
HASEN, supra note 19, at 143-156 (2003); Fatber, supra note 68, at 374-77; Charles, supra note
107, at 1113-40; Nathaniel Persily, The Place of Competition in American Election Law, in THE
MARKETPLACE OF DEMOCRACY 171. '
MRS M5 40 % & &L » see Stefano Bartolini, Electoral and Party Competztwn Analytical
Dimensions and Empirical Problems, in POLITICAL PARTIES: OLD CONCEPTS AND NEW
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| ERRREE - RREE RN TS R R B R A
R EIRERE  AREEE—ERF RS RBUTE AR -
B EDEEE R AMEA SN EREIREREEN SR &
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R - REERBHEANR - TR ERIEES RSkt
TR/ R - T ER T AR EREREE  ERS T
BT WWETEEEY - —BRTE - PHAEREREAEESH
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. 130
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RERE B AREEOREER - (WEESERYERLER) —E
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CHALLENGES 84 (Richard Gunther et al. eds., 2002). ###$ R£Z AN é’ﬂiﬁ S B
2AREE » FIATELIBHX -

HASEN, supra note 19, at 139.

See, e.g. Ortiz, supra note 79, at 1218; Issacharoff & Pildes, supra note 113, at 645, Lowenstem
supra note 125, at 254.

See Lowenstein, supra note 125, at 254-58.

Pildes, Book Review, supra note 113, at 685-86.

Lowenstein, supra note 125, at 245,
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Fl o WEARE ? 2 FRichard Pildes RILEH T "HAEHROEANE
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revision) K9ZERE - EEER REHENEEES A LRIFTR RIES
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BeFEShaw v. Reno ~ Bush v. Gore B2 P PINEATE » 82 E Pamela KarlanZT 5
HERHT TS S6, (the structural equal protection) #HEH o 1%
B EPildesFRILEE r%adg MERYFEFIER 4 BERILBREGEERE - twrbE A
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3 *ﬁbﬁimﬁﬁéﬁwtﬂﬁtﬂﬁﬁﬁﬂ B %ﬁﬁﬁﬁ‘FE’J B iELE » DMER

82 See Richard H. Pildes, Two Conceptions of Rights in Cases Involving Political “Rights”, 34

Hous. L. REV. 323 (1997); Schauer & Pildes, supra note 51, at 1808-1819; Pildes, Avoiding

Balancing: The Role of Exclusionary Reasons in Constitutional Law, 45 HASTINGS L. J. 711

(1994); Pildes, Why Rights Are Not Trumps: Social Meamngs Expresstve Harms, and

Constitutionalism, 27 J. LEGAL STUD. 725 (1998).

See, e.g., Pildes; supra note 24, at 48-55; Gerken, supra note 59 at 1717-42; Ortiz, supra note

- 79, at 1217-18; Issacharoff & Pildes, supra note 113, at 645046; Pamela S. Karlan, Just

) 134 Politics? Five Not So Easy Pieces of the 1995 Term, 34 HOUS. L REV. 289, 293, 313 (1997).
135 MR Ek R4 0% FAME M » see Pildes, supra note 24, at 46-47, 50 n.100.

Karlan, supra note 108, at 1348-66.
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HASEN, supra note 19, at 10, 13, 153-55.
Id. at 7, 79-92.
1d. at 61-62, 92-99.
% 1d. at 62-67, 101-03.
m Id. at 48-49.
S 1d.at 159-61..
Id. at 5, 75-79, 143-56.



258 ﬁﬁ%:,z_é':zz ;ﬁwﬁ,‘ﬁ‘

EE ﬁ%ﬁm&@&%&ﬁ$$ﬁ%%~@%ﬁ’miﬂ%ﬁ%hfﬁ%
E— SRR RORE R RATS B TSR RT » HEERTIEE
F /1B # (legislative  self-interest/self- ~dealing ) %{‘ﬁ@ AFIRE (agency
problems) HIRHER - “HRITTE - » Hasenfy SR ER— TR T HERI AN fr ps
A EIBIRIRET - 55— AERIREL Sk RN B B - T - e
Eiﬁu“ﬂﬁ%ﬁﬂtﬁﬁ o i P ERmER AN R S e e
REFHBNTEERTS  CReaRENE N 6% - T EHEHAE
BT BRERRARER/ N EEREES Anaan sy ER s BATE
TEERE  HRTE  EERAnEsEs s - M Hasen7r 153 SRR Y
BT HEEHES (judicial hubris) ZER M?ﬁﬁ%ﬁ@ﬁ%ﬂ&%f]\iﬁﬁﬁ%
BRI HATE A s SR RN R T R R EREE A ST
HESROER > RS B - RN R e T H
BHEIREAH 1 (doctrinal interregnum ) B (EER AT Sh B A BT 2 3h,
SRR PRERS %%‘Heather Gerkenﬂiiﬁgiﬁﬂziuﬁ-@ﬁ SRR
R - TR - Y '

@*ﬂﬁﬁiﬁ*ﬁmﬂim ‘

Gerkenld T EEBRZBAI ) —F WIS ERRER S D
FENT R S ISR 2R R A — T
B8t C—HE WA TR EREN - ALY TR
 EBOEREA TRRENEAFISES GBS
R SEREERETRRERNRANR | MRS - L an
HBEBLUEA RIS | (judicial agnosticism) —JRAVELTE T}
R E BRI AT R A TR T4, - TOE RN,
HITEFE Eﬁﬁﬁ&zﬁ%ﬂ%WM%Eﬁﬁﬁﬁﬂ%°m%~ﬁﬁ’%%

HASENH%-Z.?‘#&& THMATHAA ) (the collective action principle) » see id, at 88-92.

Id. at 94-100,

See Gerken, supra note 105, at 142743, ’

See, e.g., Charles, supra note 107, at 1110-13; Luis Fuentes Rohwer, Of Platonic Guardians,
Trust, and Equality: A Comment on Hasen's Minimalist Approach to the Law of Elections, 31 1.
LEGIS. 25 (2004)." :

- See Gerken, supra note 104, at 517.

1d. at 504, 510-13, 539-40.. _

W 8RR T faihy 5 85 547 SL463 » see Gerken, supra note 23, at 414,

145
. 146

147
148
149



 EHARGRZE 25

IR RN - BN E SR B e Tﬁ”ﬁfﬁ%i{fﬁﬁﬁﬁ%ﬁﬂ%ﬂ)ﬁﬁ
R CETHEMNEERRM - 25 PRI R ARE | JEHesin
E%IEU“&F?Z&%%E%EEH’J"J%:FE P I RERERREESR N ER
FROERMRE - X !Iﬂﬁﬁi%ﬁ%ﬁﬁ%ﬁﬁﬁf“‘%igﬁﬁ ' EREEIEE
K BREE EYQE@@F%I&%&%@%%B’J&W ? BRI EIEERG - #
f*“J&‘E’JF%ﬁ%ﬁ@é&iﬁﬁﬂ)ﬁlﬁf’ﬁﬂﬁﬁ“ﬁmﬁ ? ”‘J‘B’&é‘“ﬁg‘ﬁ ' RERE
R HRE RS AL - R B - BT ANEH - _
GerkeniE—F38H, : T3 Jﬁﬁ)&ﬁ%n&ﬂi’éﬁufdﬁ$%ﬁﬁ@§ﬁﬂ’ﬂEiﬁﬂgl ‘
1 - AR E R EAMEFIA AL T E e 40k (EW T BB
B Fﬁﬁﬁﬁ%ﬂﬁl?ﬂ’ﬁ%%ﬁéﬁ%ﬂ%) C RIS RES RS EETHIEE
I
Eﬁx_ﬁﬂﬁmﬁﬁﬁiﬁ TS BREERRH g'A*&*UEEF%WEﬁ%ﬁm :
# - RRIBNAIREEESHEEI R - ~ REEE MRV - ASCHE
ELTHERER - ﬁzﬁﬁfgﬂéﬁi%ﬁ%‘\ﬁﬁ C KEEBRARS - BE
Christopher Bisgruber® ~OO—4EH/RY (BBEL) —2 » BRIEEAE
W MR AR A SR St S R R TR R » {EZEisgruberti R
ERRIE S SRR » R T —IETE Elsgruber%‘%EEJTmﬁﬁﬁiﬂ’Jié
{EIEE] : r%ﬁ'{‘iﬂ’gﬁ%ﬁ,ﬂfj 2 (comprehensive moral principles ) E¥NEGE
BRHEMMAR L WA TESAREER T EBIEAEEEN] | (discrete moral
privciples ) RIRBIMIETHEF 215 E0 K E PRSI ( side-constraints) - 1!
EisgroberfABILUEHE 4 » ARAH © SR8 A MR SR B S S0 55 » Wb
ﬁ”i’iffl?ft%])ﬁ €77 (institutional competence) H% - ' MR ELEE
- R ERE S SRR L A RS G R e s o 152
LA B ke Timmons v. Twin Cities Area New Parw153“@ﬁ%7%j§§§% .
MBI R BTS2 BB, (fusion candidacies ) CAEBOESH
EisgruberF BS BT » MRS EAE TR - WAFER " BREHE
ERBRZ/INEBEEANSHESR BHEHESSITEZ, i T
EI?:?J;L%H:/J@:@%J\’E’%‘ﬁ:ﬁ?ﬂ%iﬁéﬁfiﬁ%?ﬁfh - EEmEER SR

Gerken supra note 104, at 520-21.
EISGRUBER, supra nate 85, at 170.
See id. at 170-75, 179-86.

520 U.S. 351 (1997).

151



260 BAREEHEBRARAET

ESRRE ; T EisgrubersR S ’4&&’%&%565}%@%@@%%75%%@&imﬁﬁ%
PRENBIABSE » DWANRNEBIARRZBEAEENZREEPIET—

| THE RN NEA xEH&%&F’?@&%ﬁ%ﬁﬁﬁ*ﬁ%ﬁEﬁ%?& Elsgruberfﬂé

ﬁ‘ﬁjtT"T:Jﬁﬁmmons—iﬂﬁ/‘\%ﬁﬁaﬁﬁﬁmﬁiﬂﬁﬁ&ﬁ

| WEHRBisgruberE A S T 24, SRS o FBMEDaniel Farber
LRENESERRIEEE 28, ERRUGEAVEEREE - Farber— 7T
| B TRERENTIE MEREIERENEBBEUREMAT TS
RS EHIRE (aggregate harms) %—*ﬁﬁﬁﬂa‘*‘fﬁsﬂ’éﬂ wEER - W
BRSREEERENRR KT R (identifiable) BHYSEAEE -
RIEH R T EERIARAEBOMTIZE Gerken » JRE—F BT HETE
R TEREIEREIEIRE | (discrete structural harms)  (FIARBARIEHM
f2 (vote-dilution) MIEIR) » UEFEREAEHIT T OBERBSEE
% (diffuse structural harms) - (FIARPHEERERRE) - MR ERER
HRAERETEIRE /E5R  HRIBER RN SR E ESRS - 1%8GerkensgH » £
B T EENRE SEETBEANAMN R EEE R AT RN SR S EIRE -
-EEEJG%JAEEJCJ? ‘*Fﬁ‘}%?ﬁﬁ%mﬁ;ﬁ EAMEH AT 2 B RS - BTN
SITELN RN - REETREERAY > TRREUEE
: %Eﬁf’u@?ﬁzﬁﬁlﬁ%k T RS HEMERRE - " Rl EisgruberfliFarbert]
R Gerkendi ¥R ERAILTT BHEHAUA ¥ B B EEWHEEEERRE R

B HE TERRERERE ) PRSI - R R IR TR T
FlEmELAS AR —REAL SR T AR - ' '

SEAMEE R » 2EEEGuy-Uriel CharlesFiiRHHAY r:%%&‘:%m-ﬁ J
(election law duallsm) CharlesiZ 5 - THEFI——kE ; WUBREITERR T (1)
WATT LU BUAER BRI BIBR A @A o 8 TSRS ) FTEE
g L,LBL (i) #hR %‘%Eé%?féﬂuﬁéﬁi‘f*%nﬁﬁﬁ%ﬁqﬂz~ » BT B B

5 5 See EISGRUBER, supra nole 85, at 171-73.

, See Farber, supra nole 68; at 374-77. Farber. B % & R E ik 3] HF ﬁ}@@;!&ﬁ PYAE BT
BARE G EAR TR B R LRMBR A NE A - 0 AR 8 8 S Fssacharoff %
AP G TR IIT RS T BBRIEAIL T B AR é’J%tb"’F‘é' E.k%‘ o

156 S BAEA WAE ARG -
157 See Gerken, supra nole 104, at 521-31
Id. at 521-22.



180

 ERAImEHZE 261

BUSERIETEE « "SETRERTE » % CharlesB2K » FTEERIL ¢ ER » B
AR R RS R A A A SIS TR HBRRE LR R —
{HRM RIS M RAYNS TR H IR - ' Charles— T EIMAARIRL
REARANEEY » RS E AR RIAERLER G s
2 TERETE  CE—HE - AURREARNZ SR EEY - T
| REEERERE R R VBRI R . TE T RERESAEY
FIEERYREEER - ¢ %1 Charles 3% |57 Rl Pildesgissacharof S AERERR B 1E—
ANOERBTHIE SRR - ERRARIEHRNIRRESSE
T WEAMEE RS REBA T AEIRNIVRIE ; Charles
PSR TR ) SRS MR 2 B RN SR AR - RLUR E ERAY
ERBMEH TR REER %
TEEEFIRESERSHEEY  ERF TSR T » EFERTREZEAR

WEYHE - LT ANREIRS  EEBEEHYG - T8 0 MAERIEEE

RABIIREEAEES LEER - MSN T ? SRR TEMETIRE
EERC S BRET S BRI RIGEEEME ? RERE T RN
R ) BERERE P —EIRE ? HRSRMOESRE - fIRZER
HEHBARIR  FIVELREREFE P HERERE - TRUEENE
RIS R B BRET RS ) SRR TR TR
‘1_%%%%%@&}#39’3:@% RAEBRAR A S damIE: I ST -

Bt~ *m@%&%ﬁ%

ﬁfi&ﬁl@%ﬁu%%@EE&%@W‘]E’JEk@ﬁ%iWE ?EHSEE
BT "EXENEERES  REEESEN AR AR E A N
BT mﬂﬂl’ﬁ%@@ﬁﬁﬁfﬂﬁﬂ#ﬁ% HERSBERSEERSNES
Eﬁiﬁaﬁ ?ﬂﬁ%lﬁﬁfﬁiﬁ%m%ﬁ #:#Daniel LowensteinT] S5 IETEISEE
SHIBAIRFAY - Lowensteindit FF » ST ABLCE - NERNE—f&
Jﬁ%ﬁnﬁ%ﬁﬁ’ﬂ%‘%ﬁﬁﬁm&ﬂﬂﬁﬂ’ﬂﬁiiﬁﬂéﬁ  ERERGRE I RETER

158

159 Charles, supra note 107, at 1120,

Id. at 1102, 1120-21.
Id. at 1124-26.
16; 1d. at 1126-30.

1d. at 1102, 1114-20.



262 IE.'P(.%Z E IR ﬁﬂﬁ‘%‘

ﬁ§ﬁ°m%ﬁ%%&%ﬁ%f&%ﬁ%ﬁﬁmm%ﬁﬂﬁﬁamﬁ%@ﬁ'
BE R — B
SEEREOER Lowenstemﬁﬁﬁfﬁtﬂ xajtT%—{fFi;’EE B AL ST FEE% R
B TR T R e — B R B S Be T
RN —EEGAER - AR CERITARERESZ ., %

MERERERM  EREEREEET S TOERT - 8 HEEH
HELEHRER  BERELLERMA TEHEATRER
- (determinism) BRENE » BRUAS BT LUK Sk BEATS K2 R S R0
B - BCREEERGENEEIEE SR BRERITERRINEY - EsE
EEBFRERED  BEEY - Tl SR SRS EROREE—EE
EREEERIYEERERANESN—EE - Lowenstem}?%/u TR B
BRI T FERN R EBURNERITE - REEIAT LochnerkS MANIE -
MR -~ THREWERNEE REEENNREBENEEES  BTRE
ERRREERETRAENN > BRLERLT LERREE R
FEBE IR EBUS AR - EARRE TS - AR
AT - ERAYBRGTERENE  URRE0RR - TRLEE
5 IM - BRI  BOMEESRATER « —SERREE - Rt
vﬁﬁﬁ%&hﬂﬁaﬁ?@ﬁ%ﬁﬁ/ﬂﬁﬂi& BEEE - BHLowensteinit B X RERF
o RIS BERET—4 %IﬁAﬁiﬁﬁﬁmﬁ%@ AEREFHER
SR AR -

223 Guy-Uriel CharleS%‘ﬁ’é PHER—ERE ) BRI IR T HEEREY
HUEF - FEHRM T RENEETR (RENR AR e A IR A e
SHFIRRAYRS T AR SORBEWBOSTE USRI ) 2% » CharlesHl
£ IR MOAKRE  COMSENEE « hESTHAER
REAERFE " BRI R e T R B AR BB 0 ~
BEHIBAIR - RS S EREOERRE - DRI RSE S
EERE - MAREPE——AMBEEANRE TR ER SRR
EA M —EEAERENE - |, ROER  ChalslBEENE
zﬁmﬁﬁ#ﬁmr@ﬂf—F%meiﬁﬁ EEEHN REEEEY

163 -
164
166

Lowenstem supra note 125, at 259.
Id. at 264,

Charles, supra note 107, at 1131.

EEH T EEEE R ERAENYE



EHARBHZI 263

ﬁﬂﬁﬁ/% HEEEEZINEIEACE R RERR O HERE -
) TEHERI SR P R TR R - PORERS B A RRBI R R
TBAXRE » ERAEHILGETERR - ERTE TS IhEENE
MBI RER  IFSWEEAERAT TREEAELEE 1 ERRRY
B ERWEEALBERE - REARIE BEEEHINEREREYN
BSEREE ; wERELEERIR T - KRR - RSN ERERER
ﬂ@i@@ﬁ#ﬁﬁ’]ﬁﬁﬁ%%&?’*ﬁﬁﬂ’]ﬁ%ﬁ % & - Charles 5!/ #§ Issacharofféd
Pildes# iR EEMET B EEELNER TR  AEE NRBEARE
&, (election law essentialism) < o 1O IR ) SRR E I R IEEMAE
SN AE RTS8 Jiﬁﬁ%ﬁk??ﬁﬁ%kﬁﬁﬁﬁﬁ“%ﬂﬁ@ﬁ@)\’l’g
FUEE > 3t BECTHNRE) - SRS HIBOLEHS | R AT DB A
BREE  TERESMMRER FENEIEERER WNats  fHE
NETEHNBEERGENETNS @ IEMTRAREHEEECERLTHNE
E.E—-E5E 0 NIRRT RIS EREERENTIMENRE G, 2
, FﬁnEH’JKE EmTEIRE - BRRE » Charles}f‘ﬂa*ﬁﬁ’]ﬁﬁ@&%ﬁmﬁ NABFE—E
- RERHIERE? ‘
HEFCharlesfT BRZHIERAR ° %%UE@@%§%§®$%‘?§?§§J\E%E§ )
W EBBRIERTE B RRIBRAIE o S Charles JA R H At 2 E FTAT iR
# o RGN B X EEE F T RIMBIRIE A BT RER B - TSRS
HRIEEEFEREFERT I HANESES AR - T8 » iEA
- EEERER - TR A FIATE RS R R » TAE SRR L AR
BEEEEANREWET - AR EREEn B ENRET RSB E
- TRESRIRE Charlest RSB HEBETESG » RMEMRALT " DURERI AR Bl ST R 2R
RS ) SEFERBR SR REFIPIELTTE  WEER
RIET TREN—ERE §ﬁ¥§¥ﬂ'\]?ﬁ%ﬁfﬁﬁﬁ’%ﬂéﬂ’ﬂﬁiﬁﬁﬁﬁﬂ@?@ﬁ o AER
Charles¥f A 7 #EF : P - ETHI IR
L — RIS AR E R R S B R EENRERRE '
T 22 3 lan Shapiro FRER Ay T MW EHNE , ( problematizing
redescriptions ) FMSE » BERMFHSLLE BRI DET S BRIV HIRA - MR
S MR B B M R g P R RE T IE B RGBT K

® 1d. at 1120,
See IAN SHAPIRO THE FLIGHT FROM REALITY IN THE HUMAN SCIENCES 199-203 (2005)



© 264 %ﬁ%%ﬁﬁ“ﬁﬁ?

‘ EIA{'FE’J%E%JQ ( bipartisan gerrymander) cE— IS ER Gaffney v.

. Cummings'® gk » $TE—TEHRBETYKIMAY R E - LRI R -

- BHEBEEK

| BRERSTERRS R EENA FE BRI TREEHE
RSEE ; fHEs B IssacharoftE OO M —EEERZT - MEEMNES
TR HPBRENEL - RIBLEREEMKAFOERES KR
EEBEEPRFARIER » BTSSRI - " Flsacharoff
MREEIELSESGEAT BRSO ERFEEFTARMAFNE
BEAR  MAEERHS—EaEyES -7

#rH A\SHEERGHRENEREES  THRRRSERENEE -
BMT RS R | B T ERES R R RIR RS
ERERANRRESH MEEEANNERNRE  BERIBHIPIL ;
SIS B R B - A RS R I H R - B LRAR
CINER ﬁﬂﬁ%@#ﬁﬁ%&ﬁ%&f%ﬂ%%ﬁi%%ﬁ%%ﬁ T

4P

paternalism) -+ HHLR ﬁz’lﬁ’ﬁ ﬁﬂ%@ﬁﬂ’]@aﬁ ?ﬁuﬁ%ﬁﬁﬁj&'%ﬁﬁﬁi

HERNEEEASE - EEEARASE - BREFENERT - R
| B CharlesS \ @S EREHREIIUE » TH SRR R ERZE R
B BUERYBRS R R EEEREENTRER

CEBTTH THA—ER B REEES AREIRRER)T |
EREIfACharlesty B i » ASGRE » EEMER RN EERR S EREE
HE - ASRMENRIES AnSEI0EnLEE /MR - MEER
| RETHRFRTHER - RSB AES - thEREPYE - REE
| SRS (the judicial conception of democracy ) HEFISRERKSHEERIE
RETRR HREER R Boas ST - s L REREER
K ERERT 333—7'}‘55&5%72[1@%%:.]%%%&%1&@43 ZHERE
A EER - RETERER > CEMEEREBEETFER —BRAN -
EEAANEANEER | EAREEA LR BXREREEETER
2 VEZEWNES - BHRSE—RF ( first-order ) ﬂ@%ﬁ%ﬁ@l’ﬁ@ ENH
" ﬁ:@j{iﬁ/ﬁE%%% W&FF (second-order) HIEIE B R IRNE - RENIE RS

9 412 U.S. 735.
Issacharoff, Political Cartels, at 598-99, 611-20.
See also SHAPIRO, supra note 118, at 60-62.



LAz 265

EENARTEOA TS | i SRREIRR  RERGTEE

15+ RIS R RS AR — IR R E R E RS
TR A+ BIOEBEALEL O TEABR, (per se nile) (MR

BRI E AR R HREE BB RERE R RIS

B - SEEEA RN RINS - RFREFTEERALIGEERE GREER
rEeR: | EERAERNRIE NS IREENNREBIENIH
HRE— FSUSTEREMEEREYENRIES  BERILLEE
mﬁﬁﬁi&%%%&kﬁgéﬁﬁmK%%QWMEﬂ%%%MEE&%
FAREAR LT R LY » (BRM PG A DS ERA B
THER TR/ NERNEEER » A ENER—ERNRTERHA
5 » MFIRRREER R R 2 4 - fTEERRI (value imposition) iZ
& - o | .

WP A A R E At IR PRI
B4 DRSS ERE F RS BEATRREPIIN - AT
77 B RS s A B B e S i R R R R A D TR - SRS
B B-RBFEE-RFLRESAGOENES  TERRREBEEFE
EHEHEREE (selfpolicing) ~ HEEIE (self-revision ) RYEARFRIRE » FibA
R EFRNE TR RE - RERRRANT RN R ESEEE
S SRRS N SRR LU R RS MR © Richard Hasen SRR
T E R EEE T  LRERRRER ERRESRER
mﬁ(me%%ﬂﬁﬁﬁwﬁﬁW@ﬁmﬁﬁ):m@%ﬁTﬁ%ﬁﬁﬁé
R T BOAREE S - Hasen R BT ERH RESHBETRERS » T
FE b R A RS | A R RIS i E B R SR - BRI Rl IR R R
MR 5 M SRR (standards) ~ #A (rules) SFAEEE
HRIEREE LER  RAWRERTIREEREER R ERTS

| ENRENES  EERHETREE -

DorfgilssacharofbfE T2 F BTN AFE » BIGERNI R A sRRrY
.ﬁﬁ%ﬁﬁﬁﬁﬁﬁtﬁﬂ%m-ﬁ%@&%ﬁﬁ%%%ﬁﬁ%@%:m

m See, e.g., HASEN, supra note 19, at 4-5,75-79.

172 )
M7 sk AL R % A 39 » see Cass R. Sunstein & Edna Ullmann-Margalit, Second-Order
Decisions, in BEHAVIORAL LAW & ECONOMICS 187 (Cass R. Sunstein ed., 2000).
See Dorf & Issacharoff, supra note 115, at 934,



266 ﬁﬁ%%éﬁﬁ?ﬁéﬁiﬁ,?

Hasentl &T + EIZERHETE R BHAFI0: B S 2 (R TP RO RERD - T SEREI T
W ERERIEETR - KR T REROERRR » BRRITRER L2

HETEEHRENESEEE - NN ELERESE /f - BEE R
IREABFRBAMES > PRANTHE A ERBEEREY B 0EhE
LB R B AR TE T BRI | ? MR EERENE
SN EEHMBR IR EERAF o RRER - UERRFYNTREEY
HIRERE ST ER BN - SEMRR RS MR IR - A IKRE
REHIIF -

& W

FRERTINEER T EWSMRERN - I LR EA s
BB - EE—ERENTER  EENERRSER e RIEE
A B TS B R b e B S 0 B W AT B R SR 2
Bl > BEIEOWRNS  EEAYENTREBEENER L 5%
ﬂm&f&%%ﬁﬁﬁ.m%E&P&?H&Ei&m1ﬁ%§ BRI
B REEORERE - HRNREROEEERE  RBELT MR
BNPE - T REBEERES MRS IR ? B
BRI EREE > NESANTERFEA ? RENTERMHE ? 29
T TR LS AR NN EY RS IR ? ER R X nes
- RULRH T STHNEGER  BE TER—EE ) EETESF L BE
ERME R BCA KSR RIS - BT BATIEZINRE - REERSE
MR EI&E%&%%%#EW%E%@@%M%@’@%m
WEER A R IR R R R, -

Wmﬁﬁ%r§$$M%mJZEﬁﬁﬁﬁﬁﬁ%ﬁﬂ g £
B R 2R Rk —Ee s EnEiE - MRSEE—EsmRy
RBXE  BEEI BN EREY « SERET BN NEEROSINEE
HE o —HEMET REREE SRR R LR - B—AERER TR
THRARCAERBNEETE  AEER TERNANRERER,
TEFIAMMRERS® ) Dk (EARSEORS ) $SEEERTRE

174

175 HASEN, supra note 19, at 138-39.

See Pildes, supra.note 24, at 153-54; Gerken, supra note 104, at 540.



MM G 267

Y BRI - TS TR - AEEIRE - BHREEN

HERBEER T REENAEEEFR TR BRI RER

¥ MEFENWREEERIREREREIAWE - BRBELE -
AR BERTR TN RRNERERM - AOGER 0 E

EHESRESRECRE  PEERRIENERBERRIBHT —EZ

AR SRR S © AT & Y REEWRAERGPH - T
BT EREXHEBENRALR - FCEMERUMRRERERERE
EER GRS ES - BT RN R L PSR I
BEERER - RERS AREENERER I - BRREEIRRK
HER BN BERER  BERCERNWHERR  ERRIRNNER
B RIS S TR e T E -



