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(2010~2011) ; IRARDPRMAREERBAFEAMTIRE - AXFEHE » DIENSH
Yen-tu Su, Retracing Political Antitrust: A Genealogy and Its Lessons, 27 J. L. & POL. 1,
Part Il (2011} - A FERBEHRRFRINERE [F=1+=0) (2011F6H1
B) - FERESABERBRAEREDLZEE - LERDRE A HerNa
FRER  FEERBhrEasE -



542 RRNTKEHER £h#E

ull

_"ﬁfj

B RATH 8 B #r (the political antitrust approach) 7= % X &
BEik #H% (the law of democracy/election law ) EEH7 473
MRS ERAEERW—EERER EEERAENEERER
HREIRBTEFWRARE B EZTNAG  MERREHENWT
FEENHGRIRBHATHERFALETELET S BUBXE
RifmA IR BEERNETE BAPARERIERFLAA
WS H F#3E (excessive political self-dealings) LLE ] ¥
# 4% (judicial overreaching) ETW E & E Mk « SHELAK - A4
1990 EAFEH UL RERARANERNEREZAREIERSE
ARA—BREREIY  FHNST-HSHEBRNRMAA - F
SHEBERE XHAHERNER TOREHZRNTRAE

1 ERSABRDERTERR T EIE ROV » see Samuel Issacharoff and Richard
H. Pildes, Politics as Markets: Partisan Lockups of the Democratic Process, 50 STAN. L.
REV. 643 (1998) [hereinafter Issacharoff & Pildes, Politics as Markeis]; Richard H. Pildes,
Foreword: The Constitutionalization of Democratic Politics, 118 HARV. L. REV. 28 (2004)
[hereinafter Pildes, Foreword). RIFREGARATRIEMBEANEA TR + ZUFEHIRE
B2 N BT IHNTEIER; see also Yen-tu Su, Retracing Political Antitrust: A Genealogy and
Its Lessons, 27 J. L. & POL. 1, 6-18 (2011).

See, Michael J. Klarman, Majoritarian Judicial Review: The Entrenchment Problem, 85
GEO, L. 7. 491 (1997); Issacharoff & Pildes, Politics as Markets; Richard H. Pildes, The
Theory of Political Competition, 85 VA. L. REV. 1605 (1999) [hereinafier Pildes, The
Theory of Political Competition]; Daniel R. Ortiz, Duopoly versus Autonomy: How the
Two-Party System Harms the Major Parties, 100 COLUM. L. REV. 753 (2000); Samuel
Issacharoff, Gerrymandering and Political Cartels, 116 HARV. L. REV. 593 (2002)
[hereinafter Issacharoff, Gerrymandering and Political Cartels]; Elizabeth Garrett, Is the
Party over? Courts and the Political Process, 2002 SUP. CT. REV. 95, 145-48 (2002);
RICHARD A. POSNER, LAW, PRAGMATISM AND DEMOCRACY 245-47 (2003); IAN SHAPIRQ,
THE STATE OF DEMOCRATIC THEORY 60-77 (2003); Brief Amicus Curiae of Pennsylvania
Voters Joann Erfer and Jeffrey B. Albert in Support of Appellants, Vieth v. Jubelirer (No.
02-1580) (wtitten by Einer Elhauge) [hereinafter Elhauge, Amicus Brief on Vieth ]; Pildes,



—O—FtHA FRBECERERIIERO=ENE 543

MHH s BAFF S L REHIAFES WA NT - + 54
TR EERRCHBANER  WRATERUENER - 118 -
HEFARTESRMOCABHE - TLFTE - R 7T URE 50
B eBRoLmREAE L BB RENHERNERRE G
B wF o wEFA BRI

AN EBARRUN EREERF RN LEBARIZLA S 4
ABAXFRTER? RMX B TEHBE RGN T w3
B REATG U R 2 BB - et AR BUE KR 5 8 &
Wi E — R EEA LA FERENSATRER  AX

Foreword; David Schleicher, “Politics as Markets” Reconsidered: Natural Monopolies,
Competitive Democratic Philosophy and Primary Ballot Access in American Elections, 14
S. CT. EcoN. REV. 163 (2006); Yasmin Dawood, The Antidomination Model and the
Judicial Oversight of Democracy, 96 GEO. L. J. 1411 (2008).

See, Bruce E. Cain, Garretts Temptation, 85 Va. L, REV. 1589 (1999); Daniel H.
Lowenstein, The Supreme Court Has No Theory of Politics—And Be Thankful for Small
Favors, in THE U.8. SUPREME COURT AND THE ELECTORAL PROCESS 245 (David K.
Ryden ed., 2000) [hereinafter Lowenstein, The Supreme Court Has No Theory of Politics];
Lowenstein, Competition and Competitiveness in American Elections, 6 (3) ELECTIONL. J.
278 (2007) (book review); RICHARD L. HASEN, THE SUPREME COURT AND ELECTION LAW:
JUDGING EQUALITY FROM BAKER V. CARR TO BUSH V. GORE 143-56 (2003) [hereinafier
HASEN, THE SUPREME COURT AND ELECTION LAW]; Nathaniel Persily, The Place of
Competition in American Election Law, in THE MARKETPLACE OF DEMOCRACY:
ELECTORAL COMPETITION AND AMERICAN POLITICS 171 (Michael P. McDonald & John
Samples eds., 2006) [hereinafier Persily, The Place of Competition in American Election
Law).

See, e.g., Pamela 8. Karlan, Pofitics by Other Means, 85 VA. L. REV. 1697 (1999); John
Ferejohn, Jt5 Not Just Talk, 85 Va. L. REV. 1725 (1999); Daryl 1. Levinson, Marke
Failures and Failures of Markets, 85 VA. L. REV. 1745 (1999); CHRISTOPHER L.
EISGRUBER, CONSTITUTIONAL SELF-GOVERNMENT 168-211 (2001); DENNIS F
THOMPSON, JUST ELECTION: CREATING A FATR ELECTORAL PROCESS IN THE UNITED
STATES 6-8 (2002); Daniel A. Farber, Implementing Equality, 3(2) ELECTION L, J, 371,
374-77 (2004) (book review); Heather K. Gerken, Lost in the Political Thicket: The Court,
Election Law, and the Doctrinal Interregnum, 153 U. Pa. L, REV. 503, 521-31 (2004)
[hereinafter Gerken, Lost in the Political Thickef]; Guy-Uriel Charles, Judging the Law of
Politics, 103 MICH. L. REv. 1099, 1124-30 (2005) (book review) [hereinafter Charles,
Judging the Law of Politics],
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HRERBIRAEHERERNELES - [HEF ) KBUER
AAAEREARZIENESN —SmtEmmRkETEE
(RAXE=#Ma) - [BF=] EHERAUHEREEZEHR
—BREMRFLERERE I R I EERNEMNTE (A X
E=#4) - [HEZ] IHERERGRERD T EREE
(genealogy ) R WUMRE @ BUBRER T ERMEA - e~ LUW
EAERE LB T Elysian 8]k F5HE % #E Schumpeterian & £
EREWEEREL (AXFHN#HL) - [#F—1H [&=F
Z] RBRAXRERTFARBE AR E R ERRL 5 BN
RaARBE TR A wmmaARALMzogsy - [8F=] A
BEARAXEREABRAAB BT RrEE - HEN RN #
B TEHA, RERRATESRALENEE > CERMNEE
HAEEHARGRNERERR - TRWHFEFT T RHE
B AXHWENETEFRA —EREBAETH  TEERE
M RER KN ERTATNLEEZS -

o [EFE—] - REEARERN — SR e

i

BABUS R RS —HEFE  FRRIER 1990
FRFEMAUBELEZES R KA —EF R REREH
e THERBEEEENTE £ Pamela Karlan 7£ 1999
ER HEBHMEHNRIEFE %7 BHNRE - Kalan
MR EFIETREALHAT LHNER  BATURARKEER

* MREBRIE/REHFH—ENERALNEBMTHE - see Symposium: Election
Law as Its Own Field of Study, 32 LOY. L. A. L. REV. 1095 (1999).

Pamela S. Karlan, Constitutional Law, the Political Process, and the Bondage of
Discipline, 32 LoY. L. A. L. REV. 1185, 1187 (1999).
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MRIEZAZEFTERNE H B - 43 0 B4 Baker v
Carr (1962) —Z#14% » 2EBHFREER T NEAE R ENE
FlewdfFBH TR —BE (BEW) "BHRWERE ) (the
“political thicket”) FEFHAH M > T HELEH T Fuyweri - FA
—EESBEAREZE  REEFHWEEABARSERWHFET
EREWTERE RIAGENHE AR ENR T REHE
BTEEWEM  BUMERELEATZ LGURBANEZ R
B THR - MERIZFANMARAR  REBCAHE AR
LEFERTBRNHFEL  WHSZH THARARMWBARA
RN o Tl —EEANERSBGENFLRE 0 BAA
MEETFFREEARTEEFNRAES A —RREEESF
WA FEMARGERFABRERGEN A CHRBEER
( the rights-based election law jurisprudence) ° &% & KEriE fAH
ZRE EREERKITHRFTAANHA" - F—RWEETHE
FoAHAEHN RN EZEREEREEFENLOHRIERE &
By MAMGERERE  LEREUER BFREWEHER

7369 US. 186.

| HREERIEEEEMER A HIBIEREOE I + see generally HASEN,
THE SUPREME COURT AND ELECTION Law; Mark A. Graber, From Republic 1o Democracy:
The Judiciary and the Political Process, in THE JUDICIAL BRANCH 401 (Kermit L. Hall &
Kevin T. McGuire eds., 2005).

? XEFBEMIESEMSEIBENRETE SRELRAIBRIE,; see SAMUEL ISSACHAROFF,
PAMELA S. KARLAN, AND RICHARD H. PILDES, THE LAW OF DEMOCRACY: LEGAL
STRUCTURE OF THE POLITICAL PROCESS (3rd ed. 2007); DANIEL H. LOWENSTEIN,
RICHARD L. HASEN, AND DANIEL P. TOKAJI, ELECTION LAW—CASES AND MATERIALS
4" ed, 2008). 4848 (Election Law Blog) #2 2011 Rz —I8SBER - BENE
B NATHIBEEEEES EERNARETIRIE, SREEEE,; see Richard L.
Hasen, Election Law Teacher Database, available at http://electionlawblog.org/.

10 See, e.g., Lowenstein, The Supreme Court Has No Theory of Politics; HASEN, THE

SUPREME COURT AND ELECTION LAW.,
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Bfiftr BUEINREIEWAEEE" - [HE-) FLEE
BOIRE THEARBAXUINERNEREAL TR f5—EHK
FHEWIAEFEER  HERAuNHERER I EEBERA WA
F M 5% ; 7£ Sameul Issacharoff $i Richard Pildes % & 8 H &%
WHRET > RGN iRnEABSTHREN AU EEZERmN A
Bk BENARAEEFEEREZFBTWNREAE S BUE
RAGHERWEIRAL IS AT RRE LR A WHE
Fl—4E# (B4 B (the “rights-structure debate”) #7—{%3F
AR AR -

REZWEMN — L% 7 ULE# B Frankfurter &
Brennan Ry fL KB Baker v. Carr —EWERKLE  TB 4
WER > EHRBE WIS RENE  XCEREHSEF -
ZHAREENES A ERBNELRSE X E—HBEFW
F—HAEEMNREREHRENER  EO0REW LS EF
EREAHUN - EFFHE REZNERRTILRFE - B34
AR EE R R 8 Y (Justiciability ) T & 4 4 3% 7]
AR BEEREANGS  FACKFEEZ EHBBERWRESE
B B—FE REFWHRABRFCTEARET THAN,

1t See, e.g., Issacharoff & Pildes, Politics as Markets; Ortiz, supra note 2, at 1218,

12 See, e.g., Persily, The Place of Competition in American Election Law, at 171-76; Gerken,

Lost in the Political Thicket, at 519-31; Charles, Judging the Law of Politics, at 1114-20.
BREERTEZEN —BE (M) ®F - Z2EHREE - mENHEBEZ
B—EEBEIASMNNEHEAH  NRRERBRENERRREE —ZhE
BRCHEINSRE 20074 5 1932338 -

See generally, Gerken, Lost in the Political Thicket.

Y OMEESERREANIEED  SRSENNEHEEIRES ZEREE 4 KL
HANPFEITIEER (the Republican Form of Government Clause) SiESEEEEE 1
250852 (the Elections Clause) {EREEBENIREER; see Michael W,
McConnell, The Redisiricting Cases: QOriginal Mistakes and Current Consequences, 24
HARv. J. L. & PUB. POL’Y 103 (2000); Brief of Samuel Issacharoff, Burt Neubome, and
Richard H. Pildes as Amici Curia¢ in Support of Appellants, LULAC v. Perry, 548 U.5,

13
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AR AT ZHREWRE | IR A0 B B k27 R 6 ey g
BEEN WEFZANLEHEL  HRUEENEE - 2F
REFEHES  SAEFEERIBHFTRAFT —ENAEH
O MAREREHNBEEEELETR—HHE  ER#S 2
ERARRERVRERAR TR EAEEREREA
EHy - ARFLRFETNRETRERF BN —HHLIK
WR RS - MM A REEFEEmELEZR L RAE
EERNEE" ARFRALLESABRETANKE S

399 (2006) (Nos. 05204, 05-254, 05-276, and 05-439); Richard H. Pildes, The
Constitution and Political Competition, 30 NOVA L. REV. 253 (2006). EX345EB5R0915
FMEE Richard Pildes [@HREIANEREEE,BIE, THEERQOUERIEE (the
structural/institutional/functional conception of rights) ; see Pildes, Avoiding Balancing:

The Role of Exclusionary Reasons in Constitutional Law, 45 HASTINGS L. J. 711 (1994),
Pildes, Tive Concepiions of Rights in Cases Involving Political “Rights”, 34 Hous. L. REV.
323 (1997); Pildes, Why Rights Are Not Trumps: Social Meanings, Expressive Harms, and
Constitutionalism, 27 J. LEGAL STUD. 725 (1998); Pildes, Formalism and Functionalism
in the Constitutional Law of Politics, 35 CONN. L. REV. 1525 (2003). £ Guy-Uriel
Charles B RIEEHREGAERRENBHEERRERES T EEERENERE
o ; see Charles, Judging the Law of Politics, at 1114-1120, 1131-40. &38R 505884
HEREHSEREENESHRNEE -

** 8% Pamela Karlan 335 » ZEMIIBSARCEESTEEHEARPIRELT 54
PEVEERTE  00BE | see Pamela S. Karlan, Nothing Personal: The Evolution of the
Newest Eqaul Protection from Shaw v. Reno to Bush v. Gore, 79 N,C. L, REv, 1345 (2001).
8E Heather Gerken HIER "HEEMRNRE (vote-dilution) | TR ZHEFIFEONE
BEE - 83 FA09 D4, see Heather K. Gerken, Understanding the Right to An
Undiluted Vote, 114 HARV. L. REV. 1663 (2001). E3F Christopher Elmendorf 25 »
ESEEBRSERRERESEH (electoral mechanics) FIFIBIE » SEREA ITBA
BRHORMLIZE r  HEEEERBENEHM4E8,; see Christopher S. Elmendorf,
Structuring Judicial Review of Electoral Mechanics: Explanations and Opportunities, 156
U. PENN. L. REV. 313 (2007). BIREETIEFNFHEEATEEM DHE, see, e.g., CHARLES L.
BLACK, JR., STRUCTURE AND RELATIONSHIP IN CONSTITUTIONAL LAwW ({1969, 1985);
AKHIL REED AMAR, THE BILL OF RIGHTS; CREATION AND RECONSTRUCTION (1998);
Laurence H. Tribe, Sanez Sans Prophecy: Does the Privileges or Immunities Revival
Portend the Future—Or Reveal the Structure of the Present?, 113 HARV. L. REV. 110
{1999).

1 BB EEEER — BSIE D IR  see. eg., EISGRUBER, supra note 4, at
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(essentialism) 23" « A% - TR BB LREH
WERERRERREIZZ AR EENACR LN BE LTSN
ETEWMEE  MEEZEANES  ETERMTUAREHS
—ERBN -FEZ REIZWHANRERSLE  RISEggi
HRELEAUBEARHZEE  MEELHETIRIBFNE
WGk MRBRMEATHEEEES S EBRE 4 F
ITEWARIGEBENRE” - RIZWEHEBR T NTE 5
BEERAMALAR A AERE -2 SRERIEHNEANE
o MBSERNEANINALEEEFE - EREZALEI BT R
RIFBE HERELAERET SR ETHARENEI YT
T ERMRA  RANEAACEENR - LB NRER
o MARBEMANERGEE" -
(ME—]BRTHSIRFEEHRBBR AT E R 5
BRAFEMATANEIE WETAAFEEY - FEARE
BRERN-—ZERan [HE-]  —REBTAUKBRE
W EREHMEREZR A —EFERREBNRS SRS S
BE R ABR T RBE RN RE R EIR T2 58
B FRAMERA - & (R3] WRET > RAGLTEE
BALHBEREHNERZHATROR ISR BT HEFL N
Yo [HE—) Frpdip e nETEANALY

170-75, 179-86; Farber, supra note 4, at 374-77; Gerken, Lost in the Political Thicket, at

521-31; Charles, Judging the Law of Politics, at 1124-30,

Charles, Judging the Law of Politics, at 1131.

See HASEN, THE SUPREME COURT AND ELECTION LAW, at 138-36; Hasen, Judges as

Political Regulators: Evidence and Options for Institutional Change, in RACE, REFORM,

AND REGULATGRY INSTITUTIONS: RECURRING PUZZLES IN AMERICAN DEMOCRACY 101

{Guy-Uriel E. Charles, Heather K. Gerken, and Michae! 8. Kang eds., 2011).

19 See, e.g., Pildes, Foreword, at 42-47; Gerken, Lost in the Political Thicker, at 529-31.

20 See, e.g., HASEN, THE SUPREME CQURT AND ELECTION LAw, at 2-10, 143-56; Farber,
supra note 4, at 374-77; Persily, The Place of Competition in American Election Law, at

17

18
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REZHRMAENAWREREE T R MO EE - ffimn
Wiskdk o HEE AW RE IS (paradigm shift) BN T KK
BEZH MASAMERFEREIBAZRABLER" - &
T B ERMEER IS EAN A BRI EEHEER
WM Rme R RETERERRNSE (B
EHNAREBRETRN) T AR SR ARG R
T4 | (the “structural tum”) DLED » BB R Ak
REZZAAEENEABEGRET - BEMA — SR EHHE
B sbthis > SR Bk SFERERERIEREL
— ARG A2 - E R (B —) T L8 R
WHBH KARERANERN IR RTLF AN HE
ik ol

=~ [MEHEZ]  BFRMRERIRNEE
EZiE]

RERFKUHTERER T AEERORREER B FER

176-93; Charles, Judging the Law of Politics, at 1120-40,

? FEB/MES (judicial minimalism) RREXERMNBIENEEE ; see, eg.
ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH; THE SUPREME COURT AT THE
BAR OF POLITICS (1962); CASS R. SUNSTEIN, ONE CASE AT A TIME: JUDICIAL
MINTMALISM ON THE SUPREME COURT (1999). &35 Richard Hasen FIENMIEm/NE
BT EOUEREERERIS © see HASEN, THE SUPREME COURT AND ELECTION LAW.
B3 Heather Gerken RIRAREH 3 IR/ TRERTEOEATEEBRIMREE ;
see Heather K. Gerken, The Costs and Causes of Minimalism in Voting Cases: Baker v.
Carr and Its Progeny, 80 N. C. L. REV. 1411, 1427-43 (2002). Gerken BEEREREES
ZEEFIFRASEBNGREARE - ) SBEPERETHT | see Gerken, Lost in the
Political Thicket, at 519-31,

See Gerken, Lost in the Political Thicket; Heather K. Gerken, Rashomon and the Roberts
Court, 68 Onio ST. L.J. 1213 (2007); see also Pamela S. Karlan, New Beginnings and
Dead Ends in the Law of Democracy, 68 OHIO ST. L.1. 743 (2007); Luis Fuentes-Rohwer
and Laura Jane Durfee, Leaving the Thicket at Last?, 2009 MICH. ST. L. REV. 417 (2009).

22



550 BRAERE Eh

FHERRWE—TRT - AE > AARIEERHEFHBE
Ranfises X RATEERGMARNECERBERS
MrZEREBERFHLAEEERAR ? BREHE [$3F -]
FrEEEEZMMME  IRBERERITERNE B ERaEE
REB/ET—EAHTERTENEE  LERARTERZAUE
ERBEEHWEBEFARARFREFMTRERNDE » £X
i?&‘fﬁf?—/\ﬁﬁ%ﬂ?&ﬁ@ﬁ?ﬁiﬁ‘@ﬁ% c EHERAH G ERERZ
2 Samuel Issacharoff #1 Richard Pildes ¥ LA/ 5] 3 E &7 B
5833 (the lockups theory) fEZMi{FIET kbR E™ - T3 » BA
WEHMBE 1980 FRAEZEMBEZZ RPN REBBEL
B A TS ~ 244 (industrial organizations) W&
#1990 FRUBIXBEBRTAREIZWARFSRT  EHER
HERFESEE (AF - BETRABBRERE®REY) 588
F/ REUMAER LA REA LA R EEWFL R BT -

2 HRBRIHISERN—E2TI8% » see Gerken, supra note 21, at 1442 n.125. BIRE
ETNBELRBRLEBEBNSGE @ see also Guy-Uriel E, Charles, Constitutional
Pluralism and Democratic Politics: Reflections on the Interpretative Approach of Baker v.
Carr, 8O0 N. C. L. REvV, 1103 (2002).

21 See Issacharoff & Pildes, Politics as Markels, at 648-49.

25 See, e.g., JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW

102-03 (1980); Peter H. Schuck, The Thickest Thicket: Partisan Gerrymandering and
Judicial Regulation of Politics, 87 COLUM. L. REv. 13235, 1337-48 (1987); David Cole,
First Amendment Antitrust: The End of Laissez-Faire in Campaign Finance, 9 YALEL. &
PoL’y REV. 236 (1991); DAVID A. SCHULZ, PROPERTY, POWER, AND AMERICAN
DEMOCRACY 188-95 (1992).

See, e.g., Kevin Mitchell, Antitrust Aralysis: A Roadmap for Election Reform under the
First Amendment, 10 COMMLAW CONSPECTUS 157 (2001); Issacharoff, Gerrymandering
and Political Cartels, at 618-21; POSNER, supra note 2, at 245-47; SHAPIRO, supra note 2,
at 60-61; Persily, The Place of Competition in American Election Law, at 175-76. BITHi8
/RIGHETERERIER « iR RE TN B AR B ITh i RS NS
F  BRME, RIGRETE 2B REEEER T ERTRERNEZER  see
alse Richard L. Hasen, Entrenching the Duopoly: Why the Supremne Court Should Not
Allow the States to Protect the Democrats and Republicans from Political Comperition,

26



—0—&tH R BRI E A= B8 551

BRRARGER IR REFWASESESREE g H K
BAEHERARINEHERFNRNALIEEE HLEHSY
EREEELE R E R T EANNB ST EAUATE
fre BRHWER  WHEASSEIAESTHNEHBEREH
B BEAHTH THENRBRYY  REAHNER - BE
ARBEEWELRFBAT LKA T FERTE N5
PR ERE AR B A AN BREEAER  mERR
EHBEF TR A BV ISR BEERERZRERT
P ARG WEPWRER T RESNASL - [HE
-] ERAEEANEELARBHRAR N EA L —EEHE
WHEERABR - BERBEHRN  WBRELFRFLER
FRURISBRA—ERARATENESE  IRTEXRR
EHEBEHES AR RE T M AHRT AALHATEB IR
WTAETH BPESAEREASEARIAERY  AEny
FABR - BARARCHTERANIET S -

[HE-) WASEE —BIZERTRIBWELRD
HM—HRARAR ARG EANBRERFH  F— R
JoeESk BBRRAMRERELEEEEMEA (constitutional
lawyers) > TP ERBNEEH L - QETHEARESEHR
Wk BT - B RT AT M A B AR 2 R ERE R
FRABRABRIANEASRE — MHHANBAERER —AS
REARARI BENTRED » $FAARN - k> ¥HE
EEGRLASENES SN RIEARWER BT EH

1997 Sup. CT. REV. 331 (1997); Bradley A. Smith, Judicial Protection of Ballot-Access
Rights: Third Parties Need Not Apply, 28 HARV. J. ON. LEGIS. 167 (1991); Mark R. Brown,
Popularizing Baliot Access: The Front Door to Election Reform, 58 OHIO ST. L. J, 1281
(1997); Nathaniel Persily, Candidates v. Parties: The Constitutional Cousiraints on
Primary Ballot Access Laws, 89 GEO. L. J. 2181 (2001); JAMIN B. RASKIN, OVERRULING
DEMOCRACY: THE SUPREME COURT VS. THE AMERICAN PEOPLE 91-116 (2003).
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BRERYERGRN—FEERE - TORBRERLHE
ERFERRNRERER RNEBN R TR BUAR
HEBEMN R AR RN N RE SREE T8, W
BEEFHR - CES0%G  RARKEGREHRAEST -
SIAE AERFERERM - RESSERENRA - 7 -
HMHRERBFHERZEREEMN (B L ELUBRERY
JERD) » TOBBRAERNHEBRH B EALRE (public
choice) — R E L R BB W ERIHF—HNF 2 EEE" . §
o ORIBAEBTEGNEFEER I RIS N5 E
BRAVEGRATHEL A LRSI ALIELH I BLEYS
BREAFRZ  EEHRIBAINAZLEEYIEEE &
BEBGRERETERN LR L AR NEHNEZLIRAE - 5
BTiE  BERENNAEEA LR PSS L TR RARTIEE
HEH—EWEBAER AERUBERIWEES SRR ES
FTERENAG” - TORBERT T HA s ghx

27 See, e.g., Issacharoff, Gerrymandering and Political Cartels, at 598-601 ( EEEEERRHR
RIBATEF KT G185 1615538 (horizontal market division agreement) FTEREssk
(FEH)) REA (per se e ) MEBTEEREMEE B ( bipartisan
gerrymandering ) 89S @M ) ; Elhauge, Amicus Brief on Pleth, at 15-27 (REER{GN
RAGHINTE L AYERER{ L #ER) (the monopolization doctrine) SREHEN B EIRISEE
Bl (partisan gerrymandering ) 2 & BMEITIERER) ; Schleiches, supra note 2, at
197219 (RIIBIRBRYETE (natural duopoly) 2 EHIERAZERBREZE
PREIRS RIRIEREEREYS (primary bailot access ) HIRELEFIREGE) |
See, e.g., Issacharoff and Laura Miller, Democracy and Electoral Processes (March 2009),
in RESEARCH HANDBOOK ON LAW AND PUBLIC CHOICE (Daniel A. Farber and Anne
Joseph O’Connell, eds., forthcoming), avaiiable at SSRN: hitp://sstn.com/abstract=
1366503. '

¥ EBCARIENETEATRALE £ Samuel Issacharoff £ Richard Pildes SRR fib4FY
ERFEM CNINSRER  INREALER ; BF Michael Klarman B2 2S
RRUAEIZEEERMBRENETEREEE » see Klarman, supra note 2, at
498-501. 7@ » 75EE Richard Posner SIBGAZREE Tan Shapiro RSO ZIERINT
EREDE  RPRI R SR AR R ASES A BT SRS

28
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HHEEABRFENERRENFENRE TR EREE 4
E#FHELEEZRBFFREEMETYE (maketlike) W 7 &
(thin) B8, > HERAME - BamgH -

AT [HE=) TREBERATHEFENFERELRE
BERUNERGFRNEER > NEFEARUATEERE K
EHEBELENHRFENER FIEENRT R EEBHE
RIZEH -E2 M HARERARZENERRE R
ABRBUARNENE BRERANY—RBF R - TAZBUS RN
HERFENEN BT RRBRALRHTERBTRLESHER
TWEE . ERARTZERRE KA R e — R -
B BRI LZV0ANRERRE pRE-—FPEXEINRER
ZWEREIREEY > B R R F NS KRR A
BAR  BRFBWNRBACEAR” - CEHABEFRIART
ERHHEE REEZUERNCREALSHEELNEL LR &

IR FIREHETE ; see POSNER, supra note 2; SHAPIRO, supra note 2; Pildes, Competitive,
Deliberative, and Rights-Oriented Democracy, 3 ELECTION L. J, 685 (2004) (book review).

30 See, eg., Vieth v. Jubelirer, 541 U.S. 267, 351 n. 5 (Souter, ., dissenting); Persily, The
Place of Competition in American Election Law, at 176; Justin Buchler, The Statistical
Properties of Competitive Districts: What the Central Limit Theorem Can Teach Us about
Election Reform, 40 (2) POLITICAL SCIENCE & POLITICS 333 (2007).

See, e.g., BENIAMIN R. BARBER, STRONG DEMOCRACY: PARTICIPATORY POLITICS FOR A
NEW AGE (1984, 2003); FREDERICK M. BARNARD, DEMOCRATIC LEGITIMACY: PLURAL
'VALUES AND POLITICAL POWER 98-115 (2001).

2 B - FSEAREAFREDESHEEE, BHNES (intent/purpose-based
inquiry ) SSEEGHEEEEIEE 2 SEHEQIRER | see Issacharoff & Pildes, Politics as
Markets, at 681; Pildes, Foreword, at 76; Dawood, supra note 2, at 1471-72.

3 BHREUARSZ2EAM (multi-dimensionality ) SE4SMESHT » see generally Stefano

Bartolini, Colfusion, Competition and Democracy (Part I, 11 (4) JOURNAL OF

THEORETICAL POLITICS 435 (1999); Bartolini, Colfusion, Competition and Democracy

(Part 1), 12 (1) JOURNAL OF THEORETICAL POLITICS 33 (2000); see also Kaare Stipm,

Democracy as Political Competition, 35 (4/5) AMERICAN BEHAVIORAL SCIENTIST 375

(1992).
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HAEBERINR I B - BNEFTEALRBHRN PR
pHERNNE > EERRALAR S —ALRBRAERERRE
REWRSZERBEL— MEERLER HETREBEZMNL
e BIE R o —BRMABE [HFE=] WAFESL » SFHe
B R REUERAER - 8B - EH20 0 0F Tk
B Ry mE Al BT R -

9~ [#%E=] : Elysian §Bil Schumpeterian J#
B ~ REFRELEE L

FEBRRANHERR AT 2G5 REZEREIZEEHTA
BEUH > EEERNEABE —HRIBRBEARTHER
HMEN —HEFCFREAERRRIAEEZE N AR ELE
FOBEERNB AR RAE LT R EEREMERN T
oz mBAUREBRARNEERSHEALEEE - &
1980 FEMz A REATREE) — T CHEREEZKE
John Hart Ely &M " KA, —F AR BHHAEEFEL
WEEMWERTE - FA—ERAFAREETNES  BEE
RN ERENERELEAY By RKARXZHBBEEEHY
BFEwmEL (AXHLHBA Elysian R E 4 R Elysian
i) EFRRBBRENM BRI RFBERFNERF
B Tl BBERRNEHBER BRI WERREL
BAEd o B 1942 F M (FATH  HEEZHHARE)

31 ELY, supra note 25, at 102-03.

35 See, e.g., Issacharoff & Pildes, Politics as Markets, at 709-10; POSNER, supra note 2, at
246; HASEN, THE SUPREME COURT AND ELECTION LAW, at 4-6, E8I? Ely NEEEEE
MHREREEIERNZE, see also Kathleen M. Sullivan and Pamela S. Karlan, The
Elysian Fields of the Law, 57 STAN. L. REV. 695 (2004); Luke P. McLoughlin, The Elvsian
Foundations of Election Law, 82 TEMPLE L. REV. 89 (2009).
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— & L HEEHEESEEAK Joseph Schumpeter ( #& 4%
) CEHARHMENESTHHRIERGZRENARER
EWHRAN EUBABEARFEIRNREIZAREBT" -
Schumpeter 2 Z TR FR T EMEREHL (ALK HBA
Schumpeterian ¥ 3% 14 4% & Schumpeterian & ) fE&AR T £ &
(realism) B% %% (minimalism) 2 R EHWEH - AL
RMBPRESEFETRBRAERERFEHNHER" AHE
M -HEIBERARTERA 1990 FRTHNERE - T8
E#H W35 (the marketplace of ideas) E& 3 Tt % iy ik B35

BAERIERBTREREE N @7 # Schumpeter & B W58
BERAEZRREIZNEEEREHE ? EEMARAWEHLAFER
MER—FRFBIEFIBHHWESE » W FEHABRER
g E A R R - BRERNEZERH - BT UHRR
HAREBRFRNTERNEZERE - UBRAY B Rl A
FERM [RFEZ) TABRRABBREHLAERE Elysian 3
# Schumpeterian W E R EMEREHA LW "TEA, - LW AEE
BARENAERAROER - B2 BUBRIEN S Ew— 7
B H Elysian B EAAEZTHFRERF (F8) nzalEFE
WAk » B—FE A B Schumpeterian BREAAR T HHBEFR
IR  EREERASLWELESNHA TAUAEFET
BB ERAR SRR EERHT  URAUBER

38 See JOSEPH A. SCHUMPETER, CAPITALISM, SOCIALISM AND DEMOCRACY 271 (1942).

37 See Adam Przeworski, Minimalist Conception of Democracy: A Defense, in DEMOCRACY’S

VALUE 23 (lan Shapiro & Casiano Hacker-Cordon eds., 1999); James Allan, Thin Beals
Fat Yet Again—Conceptions of Democracy, 25 LAW AND PHILOSOPHY 533 (2006).

See, e.g., ANDREW M. SCOTT, COMPETITION IN AMERICAN POLITICS: AN ECONOMIC
MODEL 122 (1970).

¥ ERFEEZS BEETRAREANTRANTEEHNEEE - BEREE
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U aE e EN B AT N E I IR ME ZEE - B
[#% %= =] &L Elysian 5 Schumpeterian & /{8 & # {5 4
WUERA,  REABARENTERErER A LN E - &
FoORTREEREEEAD AN RS RIERYEH > A
EBETHRHBRES  MONATHEERELL LT e
J& *ﬁﬁﬁ*@%%fiﬁﬁ@ﬂ&%ﬁﬂéﬁ C BB RIER B E R
RERAANBREEHN NS AETHERBEEERS > hE
Elysian f?iﬁl%‘ ﬁﬁﬁ’ﬂﬁ'\rﬁﬂ B » # B & (political represen-
tation) ¥ HRBERTE" - MBREAWRIR I LR HBR
AU ERHABERINATFRUNAESWREE R 454
REFREIRFE—SRELANEETN S RERAEY -

[(HF=] BEMER T B6 KT HH 2 s & B o
AFMEARAF OB TEEEREREAE T —E Han
Moz REERRAAEEERWHEG - E5 2 EMEE
REERZAREACHIASELER  YELART—BHAE
HREMEAZR" - HGE KR GRE 2 UBERBEIR S -

(BUERICHIATI@.Z ) SREENE FOVERERN - AESRREMTERT

i ; see, e.g., Bruno S. Frey and fris Bohnet, Demoeracy by Competition: Referenda and
Federalism in Switzerland, 23(2) PUBLIUS: THE JOURNAL OF FEDERALISM 71, 72-74
(1993); Michael Wohlgemuth, Erntry Barriers in Politics, or: Why Politics, Like Natural
Monopoly, Is Not Organized as an Ongoing Market-Process, 12 REVIEW OF AUSTRIAN
ECONOMICS 175, 192 (1999); POSNER, supra note 2, at 243-44; SHAPIRG, supra note 2, at
61; Issacharoff, Collateral Damage: The Endengered Center in American Politics, 46 WM.
& MAaRY L. REV. 415, 416 (2004); Elizabeth Garrett, Who Chooses the Ruldes?, 4
ELECTION L. J. 139, 140 (2005) (book review); Elizabeth Garrett, Hybrid Democracy, T3
GEO. WasH. L. REV, 1096, 1110-21 (2005); Michael S. Kang, De-Rigging Elections:
Direct Democracy and the Future of Redistricting Reform, 84 WasH. U. L. REV. 667
(2006). BERBUS RIERIATIR BB Hth32 3 » see also JAMES C. MILLER IiL,
MONOPOLY POLITICS 138-47 (1999); SHAPIRO, supra note 2, at 61-63, 112,

10 See Su, supra note 1, at 29-37.

41 See Su, supra note 1, at 46-50,

42 See Heather K. Gerken, New Wine in Old Bottles: A Comment on Richard Hasens and



—O—%tH RIS BUaSITHATIE R =B 557

T REREEREEREGEWER T8 E &3t 5w oledn
AT Mz ARG AN EREREAEE THERE
B — HEAEMERRE (deliberative democracy) # " E
(thick) REH | Mz —THLETERLETRUBSHE S
M MRS REH R EIRENEEELY s T8 BBRER
HawFHEA  FERA—EHAREEENZLER b1
HFETEREAALRENN - BR#H2 - NEANAEREE
RPN EEEERE BRI EBBRERNTEE LR 5
BH - EEHEBIRREARETREGFULEE - BEBIREEA
SFMERAARERERE AN BERE AN BRI R
Al HEZEREFZRT > ETTZERM - RARERS#H
FRETE—EREERR  ATHEVERREZRFWHEER &
BRI AR AAN AN ERE TR AR E— S
Wit BUBREZARBAE BN RACR YRR - AT - BHW
BROETHBTERFABNFREZEFARIREINEY (F54d
i b By #  (the “incompletely theorized agreements”) * - 44
MiE—FEREREN EFRARTRTER W A REE -
v REEEREER 2 [BFZ] §AT—RWEE R
HamEWELEA -

Richard Briffault’s Essays on Bush v. Gore, 29 FLA. ST. U. L. REV. 407, 414-23 (2001);
Daniel R. Ortiz, Got Theory?, 153 U. PA. L. REV. 459 (2004); but ¢f. Lowenstein, The
Supreme Court Has No Theory of Politics.

See SHAPIRO, supra note 2, at 51-58; Pildes, supra note 29, at 693-94,

4  See POSNER, supra note 2, at 135-36, 141-42, 155-57. DAERENE, BEEERE
ARBAREUAEBREREEEN ; ERETHEEEBETEROER HRT
SEBEFIENBE ; see, e.g., CHRISTOPHER F. ZURN, DELIBERATIVE DEMOCRACY
AND THE INSTITUTIONS OF JUDICIAL REVIEW (2007).

See Issacharoff & Pildes, Politics as Markets, at 681; Pildes, The Theory of Political
Competition, at 1612; Dawood, supra note 2, at 1423-26,

B TAERIEH{O0HER ¢ see CASS R. SUNSTEIN, LEGAL REASONING AND POLITICAL
CONFLICT 35-61 {1996).
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