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ABSTRACT

Political parties are more than key players of democratic politics under the law of democracy. In addition to
acting behind the scenes of election lawmaking, political parties regulate themselves in the name of ‘‘party
autonomy,’’ and the extra-legal self-regulations they make often have external effects on the democratic
political process as a whole. The most important function political parties perform is to select candidates
for electoral competition, and how parties regulate candidate selection in general and candidacy in partic-
ular exemplifies their role as co-regulators of electoral democracy. Using Taiwan as a case study, this article
explores how partisan self-regulation of legislative candidacies has diversified and complicated the qual-
ifications for representatives. It also attempts to grasp the normative significance and implications of par-
tisan rules by theorizing a pluralistic account of democratic authorities and election lawmaking: the
pluralism of the law of democracy. By taking pluralism seriously, this article aims at shedding new light
on the regulatory roles of the state, the courts, and political parties in advancing electoral integrity.

INTRODUCTION

Democracy is often perceived as a game, and
the law of democracy the rules of the game.

Democracy, however, is not the kind of game that
is bound by rules imposed by disinterested rule
makers. Democracy is about self-governance, so
the law of democracy is supposed to be the law by

democracy. Political parties are key players of this
game, and as such, they have a huge say over the
formal rules—i.e., the state law—structuring and
regulating the game they play (Lowenstein 1993;

Issacharoff and Pildes 1998). State-imposed politi-
cal rules surely matter, but they are not the only
rules of the game. Whatever monopoly a state has,
it is not the only political authority in a democracy
(Greene 2012). Political parties, among others, have
strong political authorities, too, and they make
many of the rules governing what they claim to be
their internal affairs. This article uses the terms
‘‘partisan ordering’’ and ‘‘partisan self-regulation’’
synonymously to refer to the rule making done by
political parties, and ‘‘partisan rules’’ as the rules
that came out of this process. The distinction be-
tween state law and the partisan rules is not merely
a matter of formal legality, but can be of political
significance as well. Whereas a state law may
well be authored by those partisans who occupy
the government, a partisan rule is usually imposed
by those who control the party organization (Key
1964; Garrett 2002; Kang 2005). And whereas the
courts have more input over state-imposed politi-
cal regulation, judicial intervention is much more
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constrained when it comes to partisan self-regulation,
if not only because political parties may invoke their
constitutional right to free association (Avnon 1995).

In a functional sense, the self-regulations politi-
cal parties make can be seen as part of the law of de-
mocracy, and under certain circumstances, they may
be the rules of the game that truly matter. In the
United States, for instance, much of the presidential
nomination process is structured by partisan rules,
and the 2008 Obama-Clinton contest vividly dem-
onstrates what differences the partisan rules can
make (Hasen 2008; Citrin and Karol 2009; Smith
and Springer 2009; Thompson 2010; Gerken and
Rand 2010). To be sure, political parties in modern
democracies no longer take charge of such matters
as printing ballots for general elections, and much
of what they used to do on their own in a previous
era has fallen under the purview of state law (El-
Haj 2011). Political parties have been and continue
to be prominent forces in shaping the democratic
political order, even though much of what they do
is usually considered as matters of politics, as op-
posed to matters of law.

Consider political parties’ candidate selection.
One of the most important things political parties
do is select their candidates for general elections.
In modern democracies, political parties and/or
their candidates have dominated electoral competi-
tion to a significant extent. With a few exceptions,
political parties around the world of democracies
have extensive control of their own candidate selec-
tion process. A political party usually decides its
own rules on (i) who can be selected (the candidacy
rules), (ii) who gets to select its candidates (the
selectorate rules), and (iii) by what process/mecha-
nism the selection is to be made (the candidate se-
lection methods) (Norris 2006; Hazan and Rahat
2010; Ashiagbor 2011). Each political party may
choose to adopt candidate selection rules or policies
as it sees fit. How a political party approaches the
task of candidate selection not only defines its
very character and identity, affects its electoral for-
tune, but also may, individually and collectively,
create certain external effects on the law and politics
of democracy. For instance, by structuring and shap-
ing intra-party competition, partisan ordering of
candidate selection may affect (and be affected
by) the terms of inter-party competition (Kang
2005). Partisan candidate selection also exerts a
strong winnowing effect on the pools of candidates
for general elections, and thereby may have sub-

stantively changed the terms of candidacies and bal-
lot accesses as set forth by the state (Persily 2001a).

Of the three types of partisan rules on candidate
selection, the candidacy rules are arguably the
most direct expression of what a political party
wants, or does not want, in its candidates for general
elections. What happens when a political party adds
a few more first-order qualifications for its nomi-
nees for elected offices? What does the interplay be-
tween the state law and the partisan candidacy rules
tell us about the ordering of democracy in general
and the right to stand for elections in particular in
our modern time? What role should the state play
in dealing with partisan candidate selection? This
article seeks to address these understudied issues
by analyzing the candidacy rules for legislative
elections in Taiwan. Taiwan presents an interesting
case study because one may readily observe a myr-
iad of state-imposed and party-instituted candidacy
rules in Taiwan. The robust interplay of these rules
further invites us to rethink the law and politics of
democracy by integrating two separate fields of
study—election law and candidate selection. For
the sake of manageability, this inquiry is focused
on the legislative candidacy rules. Partisan candi-
dacy rules might be more commonly used and
more diverse in Taiwan than in other democracies.
The tensions between the state ordering and the par-
tisan ordering of democracy, however, are by no
means applicable only to the candidacy rules. Nor
is Taiwan the only democracy that has to confront
such complexities in democratic ordering. This arti-
cle therefore attempts to draw some general lessons
from the case of Taiwan.

Students of the law of democracy in several
countries have long wrestled with a myriad of
legal issues concerning political parties (see gener-
ally Müller and Sieberer 2006; Lowenstein 2006;
Karvonen 2007; Geddis 2007; Guaja 2010; Pildes
2011a; van Biezen 2011; Skach 2012; Issacharoff,
Karlan, and Pildes 2012; Lowenstein, Hasen, and
Tokaji 2012). In addition to studying party law,
election law, and constitutional law, some scholars
of party regulation have further explored issues con-
cerning the applicability of certain general laws—
such as employment law and anti-discrimination
law—in intra-party affairs (see, e.g., Orr 2011a;
Morris 2012). The recent election law scholarship,
moreover, attends to the challenges posed by parti-
san candidate selection more than ever before (see,
e.g., Tully 2003; Gauja 2010; Kang 2011; Morris
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2012). Still, disagreement persists as to which side
of the public-private divide we should place the var-
ious regulatory issues and legal disputes concerning
partisan candidate selection. One could even chal-
lenge the wisdom of framing the pertinent legal is-
sues as boundary disputes between state regulation
and party autonomy, or, between law and politics.
As the dominant mode of legal reasoning in the
existing literature, this way of framing often runs
the risk of neglecting the party politics that shape
political regulation by the state (see, e.g., Lowen-
stein 1993; Garrett 2002; Kang 2005). It also
might not fully appreciate the regulatory authority
political parties have as intermediaries between the
civil society and the state (see, e.g., Issacharoff and
Ortiz 1999; Orr 2013). It is arguable that, as a field
of study, the law of democracy still awaits a new the-
oretical paradigm for understanding the role of polit-
ical parties as co-regulators of electoral democracy.

This article attempts to do two things. The first is
to provide a robust account of the functionally de-
fined candidacy rules for legislative elections in Tai-
wan. By examining the relevant state regulations,
the partisan candidacy rules, and how these regula-
tions/rules interact with each other, this article is
going to tell a story about how legislative candida-
cies in Taiwan are governed not only by the state
candidacy law, but also in large part by a variety
of partisan candidacy rules, some of which trump
state regulations in fact, if not in law. The second at-
tempt is to draw insights from legal pluralism and
argue for a pluralistic as opposed to a state-centric
view of the law of democracy. Re-framing the
legal issues concerning the candidacy rules in this
way, I argue, better accounts for the potentials as
well as challenges posed by partisan ordering of
candidacies. Rather than identifying and treating
political parties as either autonomous rights-
bearers, state actors, or public utilities to be bound
by the rule of (public) law, the pluralism of the
law of democracy would rather have us think of
them as sui generis actors that co-regulate democ-
racy with the state. Though doing so does not dis-
solve the age-old boundary dispute between
private/politics and public/law, it may empower us
to renegotiate the terms for better state-party collab-
oration in democratic ordering. In addition to con-
sidering how to achieve electoral integrity through
uniform state regulation, for instance, it is also
worth considering what divergent and competing
partisan rules may contribute to this project. Fur-

thermore, this article argues for revamping the ‘‘sep-
aration of party and state’’ as a fundamental
principle governing the pluralistic ordering of de-
mocracy. Just as we should be vigilant against ille-
gitimate state interference with party autonomy,
we should not turn a blind eye to potentially prob-
lematic state sanction of partisan rules, such as the
anti-defection laws in Taiwan and elsewhere (Ged-
dis 2002; Booysen 2006; Janda 2009; Gauja 2010).

This article is organized as follows. The second
section discusses the legislative candidacy law in
Taiwan from the conventional state-centered per-
spective. In addition to outlining the de jure qual-
ifications for legislative candidacies as stipulated
by the state law, it highlights the political conditions
and, specifically, the institutional arrangements that
empower political parties to assert their de facto au-
thorities on candidate selection. The third section
looks into the partisan candidacy rules in Taiwan.
It identifies four types of partisan candidacy rules
based on the purposes they serve. The textual and
functional analyses are further accompanied by ob-
servations of how inter-party and intra-party politics
shape these rules and what consequences they have
on the law and politics of Taiwan democracy. The
fourth section reflects on the pluralism of the law
of democracy as revealed by the state and partisan
ordering of legislative candidacies in Taiwan. It
argues that, by reframing the law of democracy as
a pluralistic order, we would be better equipped to
confront the inevitable tensions between the state
and political parties with insights drawn from such
fields as federalism and the law of religion. The
fifth section is the conclusion.

THE LEGISLATIVE CANDIDACY LAW
IN TAIWAN: A STATE-CENTERED VIEW

The candidacy rules are defined in this article as
regulations that prescribe the qualifications for
standing for election of a given office, whereas
qualifications are referred specifically to those
first-order categorical qualities (whether positively
or negatively framed) about candidate eligibility
(Gardner and Charles 2012; Maskell 2015; cf.
Rehfeld 2009). The candidacy rules promulgated
by the state are usually treated as synonymous to
the qualifications for office, except for the fact
that the latter entails an additional qualification:
being elected (Lowenstein 1994). In addition to
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being qualified under the candidacy rules, a candi-
date needs to satisfy the second-order, procedural
requirements (such as signatures, financial disclo-
sure, and deposit) as set forth by the ballot access
rules to stand for election. Whereas the candidacy
rules are used to determine a candidate’s eligibility
to run for (and serve at) an elected office, the ballot
access rules are devised mainly to winnow out those
frivolous but otherwise qualified candidates. Telling
the difference between a candidacy rule and a ballot
access rule is tricky, especially since these two types
of electoral rules often work in tandem, have similar
effects on limiting who may run for office, and are
even interchangeable in certain occasions. A result-
oriented definition of qualifications for office as
proposed by political theorist Andrew Rehfeld
(2009: 246) can easily dissolve this classification
difficulty, but this article maintains the conceptual
distinction between the candidacy rules and the bal-
lot access rules to focus the inquiry on the former
for the present purpose.

The candidacy rules—those in the law books in
particular—are substantive restrictions of the right
to stand for elections as well as the right to vote.
As such, their uses and justifications are of great
concern for many democratic theorists (see, e.g.,
The Federalist Papers No. 52; Thompson 2002;
Chafetz 2007; Rehfeld 2009; Cassady 2014; Kalt
2014; Tillman 2014). Throughout the history of
democratic theory it has been argued that under
these rules, the meaningfulness of the democratic
process is at stake. Although disagreements still
exist as to whether candidacy rules should be con-
stitutionally entrenched and justified on certain
grounds, a global consensus has been established
that state-imposed candidacy restrictions must be
justified with compelling reasons, and be as minimal
as possible (see, e.g., Venice Commission 2002; Mas-
sicotte, Blais, and Yoshinaka 2004; Merloe 2009).
This is a state-centered view about the candidacy
rules, and it has profoundly shaped our understand-
ing of and expectations about the candidacy law.

The case of the candidacy law in Taiwan appears
to be a cautionary tale for this state-centered view.
As a young democracy, Taiwan has a fairly old
Constitution that explicitly guarantees the right to
stand for elections.1 The 1947 Constitution only
prescribes citizenship and minimum age as general
requirements for elected offices,2 but several other
qualifications and disqualifications for office have
been imposed by the government since Taiwan

began to hold some limited elections in the 1950s.
By the early 1990s, Taiwan transitioned from an au-
thoritarian state into a full-fledged electoral democ-
racy. The turning point in Taiwan’s democratization
was arguably the ascendance of multi-party compe-
tition and the shrinking of the Kuomintang (KMT)’s
one-party dominance. It appears that it was the de-
mocratization that drove the gradual liberalization
of the candidacy law, and not the other way around.
While the symbolic significance of the candidacy
law is firmly established in democratic theory, the
case of Taiwan invites us to rethink the practical
significance of the state law.

The de jure (dis-)qualifications

for legislative candidacies

The Legislative Yuan is the unicameral parlia-
ment in Taiwan, which is a president-parliamentary
type of semi-presidential democracy (Lin 2009).
Since 1992 when it was, for the first time, fully elec-
ted by the people in Taiwan, the Legislative Yuan
has been composed of four types of Legislators
( ): (1) the District Legislators, who are
elected from geographical districts; (2) the Aborigi-
nal Legislators, who are elected from two aboriginal
districts; (3) the At-Large Legislators; and (4) the
Overseas Compatriot Legislators, both of whom
are elected from party lists. The 2005 constitutional
reform fixed the size of the Legislative Yuan by re-
ducing it by half to 113 seats, extended the legisla-
tive term from three to four years, and significantly
re-engineered the mixed-member majoritarian
(MMM) system used for the legislative elections.3

Since 2008 when the Constitutional Amendment
took effect, the 73 District Legislators have been
elected from first-past-the-post single-member dis-
tricts, and the 34 list-tier members (i.e., the At-
Large Legislators and the Overseas Compatriot
Legislators) have been elected by a separate List-
PR (proportional representation) vote (subject to a
5% electoral threshold) held parallel to the district
elections. The remaining six Aboriginal Legislators
are elected from two three-member districts under
the single non-transferrable vote (SNTV) system.
One consequence of the electoral reform is the
marked change in terms of legislative composition.

1Art. 130 of the Republic of China (ROC) Constitution.
2Art. 45 and Art. 130 of the ROC Constitution.
3Additional Article 4 of the ROC Constitution.
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Apart from the fact that the ratio of the list-tier
members to the nominal-tier members (i.e., the Dis-
trict Legislators and the Aboriginal Legislators) has
been raised from 1:3.6 to 1:2.3, the resulting consol-
idation of the list-tier election has left the Overseas
Compatriot Legislator an endangered species in Tai-
wan’s politics.4

Against the backdrop of all the talks and walks of
constitutional, electoral, and parliamentary reform
over the past two decades in Taiwan, democratic re-
formers and general public alike appeared to have
marginal concerns for legislative candidacy law.
Table 1 and Table 2 list the 10 qualifications and
16 disqualifications for the legislative candidacies/
offices that had or have been legally required by
the state since 1992. In addition to the different
ways they were framed, the qualifications and dis-
qualifications also differ in terms of their sources
of law and coverage. Of the 10 qualifications, six
came from the constitutional law and four from
the statutory law. In contrast, all 16 disqualifications
were made by the statutory law. Whereas the quali-
fications could be either general rules or rules spe-
cific to a certain type(s) of legislative candidacies,
all of the disqualifications in Taiwan have been gen-
eral rules. Most importantly, about two-thirds of
these qualifications and disqualifications can be
dated back to the time when Taiwan was still
under the authoritarian rule. The 1990s and the
2000s saw the abolishment of the education-level
requirement (1994) and the ban on students and

police officers from running for elected offices
(2005). Three new disqualification rules have
since been added, however, to prohibit those who
were convicted of organized crimes (1996), who
are still obligated to render (non-military) alterna-
tive services (2005), and who are sitting judges or
prosecutors (2011) from standing for elections.

To the extent that Taiwan’s legislative candidacy
law can be said to have been liberalized in part in
the wake of Taiwan’s democratization, the progress
was by and large made through the ordinary legisla-
tive process. In Judicial Yuan Interpretation No. 290
(1992), Taiwan’s Constitutional Court upheld the
constitutionality of educational qualifications for
all types of national and local legislative candida-
cies. At that time, the justices’ hands were arguably
tied by the three-fourths supermajority decision rule
that the Court was required to follow in adjudicating
constitutional cases,5 and in that case, the justices

Table 1. The De Jure Qualifications for Legislative Candidacies in Taiwan

Qualifications Source of law

Coverage*
Year adopted

*Year abolished(1) (2) (3) (4)

Citizenship I The Constitution, the Election and Recall
Act (ERA), and the Nationality Act

� � � � 1947*

Age (23 and older) The Constitution and ERA � � � � 1947*
Aboriginal ID Additional Articles of the Constitution and ERA � 1991*
Party nominee Additional Articles of the Constitution and ERA � � 1991*
Female (quota) I (abolished) (Ex) Additional Articles of the Constitution � � � 1991*2005
Female (quota) II Additional Articles of the Constitution � � 2005*
Citizenship II (10 years

after Naturalization)
ERA � � � � 1980*

Residency** (4 months) ERA � � 1980*
Non-residency (for

more than 8 years)
ERA � 1991*

Education level (high school
or else) (abolished)

(Ex) ERA � � � � 1980*1994

*(1) candidates for the District Legislators; (2) candidates for the Aboriginal Legislators; (3) candidates for the At-Large Legislators; (4) candidates
for the Overseas Compatriot Legislators.
**The residency requirement for both voting and candidacies was reduced from six months to four months in 1991.

4Before 2005, the amended ROC Constitution used to set aside
approximately six to eight seats for the Overseas Compatriot
Legislators. After 2005, however, the number of Overseas
Compatriot seats is no longer constitutionally or statutorily
specified, and political parties are not obligated to nominate
any Overseas Compatriot candidates. As a result, only one per-
son was elected to the Legislative Yuan as the Overseas Com-
patriot Legislator in 2008 and 2012 respectively.
5After the enactment of the Constitutional Interpretation Proce-
dure Act of 1993, the Constitutional Court adjudicates the con-
stitutionality of statutes by two-thirds supermajority vote, and
the constitutionality of regulations and alike by simple majority.
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could only agree on issuing a non-binding exhorta-
tion that legislators reconsider the necessity of
such restrictions and make reasonable accommo-
dations when the society as a whole becomes
more educated. The Judicial Yuan Interpretation
No. 290 has since been sharply criticized for
being too deferential to paternalistic election law-
making. The lawmakers managed to strike the ed-
ucational qualifications for legislative candidates
off the books in 1994.6 By 1996 when the disqual-
ification for convicts of organized crimes was
under legislative consideration as a prophylaxis
against the mafia’s political influence, the Legisla-
tive Yuan went with the harshest proposal for life-
long disqualification.7 Liberals objected to this
legislation, claiming that such a measure was
too restrictive to be constitutionally permissible.
However, in the following years no one has ever
challenged the constitutionality of any disqualifi-
cation rules before the Constitutional Court. In
view of the subsequent development in the partisan
ordering of candidacies in Taiwan, one can only
wonder the difference it would make by mounting
such a constitutional challenge—even if the Con-
stitutional Court would probably be less deferen-
tial and more assertive than it was back in 1992
when the Judicial Yuan Interpretation No. 290
was made.

Party nomination as a key to electoral success

Independent candidates used to be strong com-
petitors to party-nominated candidates in the lim-
ited elections the KMT regime held during its
four-decade authoritarian rule. Known in Taiwan
as dangwai persons ( ), i.e., persons out-
side of the Party (KMT), these competitive indepen-
dents were not non-partisans in the usual sense of
the word, but were loosely organized opposition
elites. They later defied the martial law ban on
new political organizations and formed the Demo-
cratic Progressive Party (DPP) in 1986 (Jacobs
2012). Since then, multi-party competition has pro-
foundly transformed Taiwan’s electoral politics,
leaving electoral competition essentially taking
place among partisan candidates across the board.
As illustrated in Figure 1, the last six cycles of leg-
islative elections held between 1995 and 2012 show
that political independents, on average, constituted
about one fifth of the candidates. But as Figure 2
shows, political independents only accounted for
an average of 2.91% of the legislator-elects during
this period. Party nominees clearly dominate the

Table 2. The De Jure Disqualifications for Legislative Candidacies in Taiwan

Disqualifications Source of law
Year adopted*
Year abolished

Conviction of insurrection or foreign regression ERA 1980*
Conviction of corruption-related crimes ERA 1980*
Conviction of organized crimes Organized Crime

Prevention Act
1996*

Felon disenfranchisement (before re-enfranchised) ERA 1980*
Prisoners and detainees (before or during imprisonment) ERA 1980*
Civil servants impeached or dismissed

(before punishment expired)
ERA 1980*

Legislators recalled (in four years) ERA 1980*
Bankruptcy (before discharged) ERA 1980*
Mental incapacity ERA 1980*
Active military personnel and cadets ERA 1980*
Active alternative service personnel ERA 2005*
Election workers ERA 1980*
Judges and prosecutors (before resigned or retired) Judges Act 2011*
Dual nationality* Nationality Act

(Ex) ERA
2000*
1991*2007

Police officers (abolished) (Ex) ERA 1980*2005
Students (abolished) (Ex) ERA 1980*2005

*Strictly speaking, dual nationality is a disqualification for offices as opposed to candidacies. It is nonetheless included in this table because it is not
necessary to make such a nuanced distinction for the purpose of this article.

6The educational qualifications for executive candidates were
subsequently abolished in 2000.
7Art. 13 of the Organized Crime Prevention Act.
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legislative elections after Taiwan transitioned to
democracy, and their dominance has stayed fairly
constant since the mid-1990s.

As far as legislative elections are concerned,
party nomination has become a key to electoral suc-
cess in Taiwan. For the last six legislative election
cycles, a party nominee was eight times more likely
than an independent candidate to be elected to the
Legislative Yuan. A candidate nominated by either
of the two major parties, the KMT or the DPP,
was 11 times more likely to be elected than an inde-
pendent. The disparities in the election rates of party
nominees and of independents have been further
widened after the new MMM system was put into
effect in 2008. Major party nominees, for instance,
were 23 times more likely to win elections than
independents in the 2008 and the 2012 election cy-
cles. Following Rehfeld’s suggestion to conceptual-
ize qualifications for office in probabilistic terms
(Rehfeld 2009: 243), we certainly can view party
nomination as a qualification for legislative can-
didacies/offices, albeit a de facto or a virtual one.
While such disparities may be attributed to the vot-
ers’ preferences to a certain extent, the circumstance
gives considerable power to political parties in
general and major parties in particular for choosing

candidates of their liking. Therefore, the state law
is not the sole source of voter-exogenous qualifica-
tions. Even if the state-imposed candidacy law is as
minimalistic as it can be, the actual access to candi-
dacies and offices may be far more exclusive due to
the effects of partisan candidate selection.

The legal empowerment of partisan

candidate selection

However powerful and resourceful political par-
ties in Taiwan may be, they do not achieve their
dominance in the electoral arena on their own. To
a significant extent, the political-regulatory author-
ities political parties have over matters of candidate
selection are conferred or empowered by the state.
The state has done so mainly through the construc-
tion and implementation of the pro-party or party-
friendly law of democracy. To begin with, party
endorsement is one among the few information
items listed on the ballots for district legislative
elections.8 By designing the ballots in this way,
the state guarantees the salience of the candidates’
party affiliation and ensures that political parties
can serve as voting cues even in candidate-centered
district elections. In the Judicial Yuan Interpretation
No. 340 (1994), the Constitutional Court invalidated
the deposit-discount for party-nominated candidates
in district elections as unconstitutional discrimina-
tion. Since then, Taiwan’s election law has no lon-
ger provided preferential legislative ballot access
for party nominees. Party nominees in district elec-
tions, however, can take advantage of the unlimited
contributions their parties can give to them under
the existing campaign finance law.9 This financial
advantage can be enormous for candidates backed
by the KMT, which has accumulated immense
wealth throughout the years of its authoritarian
rule and has continued to use the huge proceeds of
its business investments for all kinds of political
spending (Cheng 2006). Since 1997, political par-
ties that received at least 5% of the vote in the
most recent legislative election would be subsidized
annually with public money (by a rate of NTD 50
per vote) until the end of the legislative term.10

The general party funding has since become the

FIG. 2. Party-nominated and independent legislator-elects:
1995–2012. Source: The Electoral Database of the Central
Elections Commission, Taiwan.

FIG. 1. Party-nominated and independent legislative candi-
dates: 1995–2012. Source: The Electoral Database of the Cen-
tral Elections Commission, Taiwan.

8Art. 62 of the Election and Recall Act (ERA).
9Art. 18 of the Political Finance Act.
10Art. 43 of the ERA.
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major source of revenue for all the effective political
parties in Taiwan except the KMT.

Only political parties that are legally established
and meet either one of the ballot access criteria (as
stipulated by the Article 24.4 of the Election and
Recall Act [ERA]) may contest the party-based
list-PR elections. In this regard, party nomination
is a de jure qualification for an individual to run
as a list-tier legislative candidate in Taiwan. The
probability of his or her electoral success is further
contingent on his or her ranking in the closed list the
party submitted to the Central Elections Commis-
sion and ultimately, to the voters. In the Judicial
Yuan Interpretation No. 331 (1993), the Constitu-
tional Court held that a list-tier legislator must
vacate his/her seat upon losing the membership of
the party by which he/she was nominated. Follow-
ing the ruling of the Court, the ERA promptly set
up rules enabling the party to refill such vacancies
with the remaining candidates on the party list.11

In addition to dispensing the carrots (the offices of
list-tier legislators) provided by the state, political
parties could discipline their list-tier legislators
with a big stick provided also by the state: the
anti-defection law directed solely at the list-tier
legislators.

Political parties may get to keep their list-tier
candidates/legislators on a short leash, but from
the perspective of the state law, the list-tier legisla-
tors remain as representatives of the people, not as
party delegates. As part of the 2005 constitutional
reform, no less than half of the list-tier seats must
be set aside for women.12 Political parties would
have to honor this new gender quota law lest the
list-tier seats they won subsequently be rendered va-
cant.13 Except for imposing this quasi-obligation to
foster women’s political participation and gender
representation, the state basically gives political
parties free hands to do whatever they see fit for
candidate selection. A political party, however, is
criminally punishable (by fine) if one of its nomi-
nees is later convicted of obstruction of election,
vote buying, organized crime, or certain serious fel-
onies.14 The ERA has also criminalized vote buying
and obstruction of election in the party nomination
process since 2014.15 Some DPP Legislators previ-
ously resisted this new rule for fear of politically
motivated prosecution. The criminalization none-
theless may be conceived as the state’s effort in
helping political parties maintain electoral integrity
of their own nominating processes. To the extent

that partisan candidate selection may still be consid-
ered matters of politics, that politics is made possi-
ble by a myriad of state-imposed political
regulations. Even if we take a state-centered view
of the law of democracy, we should bear in mind
that the narrowly defined candidacy law is not the
only law that affects the politics of candidacy.

THE PARTISAN LEGISLATIVE
CANDIDACY RULES IN TAIWAN

Voluntary associations for all sorts of occupa-
tional, social, and political purposes are governed
by the Civil Associations Act in Taiwan. The Act
regulates their organizations, finance, and legal reg-
istrations. It also specifies the terms of governmen-
tal supervision. Political parties fall squarely within
the purview of the Act, which regulates them as a
sub-type of political association.16 Under the Act,
political parties are not required to address candi-
date selection in their party constitutions, nor are
they obligated to disclose their candidate selection
rules to the public, if they have any. That being
said, both of the two major parties in Taiwan, the
KMT and the DPP, have compiled and publicized
detailed bylaws on candidate selection. Candidate
selection in minor parties has been less institution-
alized and is usually kept away from the public.
But prominent minor parties in Taiwan, such as
the New Party (NP), the People First Party (PFP),
the Taiwan Solidarity Union (TSU), and the Green
Party (GP), do select their legislative candidates
on the basis of certain internal rules, be they formal
or informal, indefinite or valid for one election cycle
only. This article defines a party rule (or a party’s
self-regulation) in functional terms of publicity
and general applicability we associate with rules.
Whether or not a given practice may count as a
rule is often a matter of dispute, though.

The KMT and the DPP have tried a myriad of
methods—including nomination by party leaders/

11Art. 71.2 of the ERA.
12Additional Article 4.2 of the ROC Constitution.
13Art. 67.4 of the ERA.
14Art. 112 of the ERA; Art. 14 of the Organized Crime Preven-
tion Act.
15Art. 101 of the ERA.
16Chapter 9 of the Civil Associations Act.
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cadres or nomination committees, closed primaries,
opinion polls, and the weighted methods with dif-
ferent combinations of different selectorates—for
selecting their candidates (Baum and Robinson
1999; Wu and Fell 2001; Fell 2006; Hazan and
Rahat 2010). The minor parties in Taiwan, on the
other hand, tend to stick to the tradition of nomina-
tion by party leaders. The existing literature on the
partisan candidate selection in Taiwan, however,
has said little about partisan self-regulation of can-
didacies. In fact, the two major parties and several
minor parties in Taiwan have extensive experiences
with using various candidacy rules in limiting who
they may nominate, and these partisan candidacy
rules are by no means inconsequential or of mar-
ginal importance. Both the ex-President Chen
Shui-bian ( ) and the current President Ma
Ying-jeou ( ) of Taiwan would not have
been the major parties’ presidential nominees in
1999 and 2007 respectively, had the DPP and
the KMT not changed their candidacy rules in
advance.17 Given the variations and magnitude of
legislative candidacies, the partisan legislative can-
didacy rules in Taiwan may provide us with a few
more clues to explore the rationales and motivations
behind the partisan ordering of candidacies.

Four types of partisan legislative candidacy rules

It surely matters who makes the rules. Political
parties strive to win elections and they are much
less constitutionally constrained than the state in
pursuing their electoral and political victories. Par-
tisanship, for one thing, is antithesis of political neu-
trality; the very existence of political parties is built
on the discrimination on the basis of political beliefs
and party identities (Rosenblum 2008). To the ex-
tent that political parties are free to choose their
own candidates as they see fit and disassociate peo-
ple they don’t like, they are free to express and carry
out their electoral preferences in the form of candi-
dacy rules. The partisan candidacy rules thus dif-
fer significantly from the state-imposed candidacy
rules: either they are designed for purposes wholly
foreign to the state, or they are more restrictive
than the state rules of similar concerns. This article
identifies and discusses four major types of partisan
legislative candidacy rules that are drawn from Tai-
wan’s experience. This typological analysis is not
meant to be comprehensive. It merely seeks to illus-
trate what the partisan candidacy rules are capable

of, and how they interact with the state candidacy
rules in Taiwan.

The partisan identity rules. Party membership is
arguably the most fundamental qualification a polit-
ical party may impose on the candidates it selects
(see Table 3). It is quite common for a political
party to require a candidate who is seeking nomina-
tion to be a good-standing member of the party for a
minimum period of time (Hazan and Rahat 2010).
The membership period serves as a proxy for
bona-fide partisan identity. To cultivate party loy-
alty a political party may further impose more
restrictive qualifications such as requiring a certain
level of the candidates’ past participation in
party activities. The more restrictive these partisan
identity rules are, the more likely that the selectees
are faithful to what the party stands for, but this
would also create a smaller candidate pool for the
party to choose its standard bearers. Different polit-
ical parties could make different trade-offs between
the depth and width of their partisan identity, and a
given political party may strike different balances
for different types of candidacies, or from time to
time. Notably, both the KMT and the DPP waive
their membership period requirements for some of
their list-tier candidates. While the identity-based
candidacy rules are not the only means to assure
that party nominees are faithful partisans, such

17In the case of Chen Shui-bian, the DPP adopted a special
nomination rule in 1999 to sidestep the then-existing bylaw
that precluded any party member from seeking more than one
major executive candidacy in a four-year period. Without over-
riding the so-called ‘‘four-year clause,’’ the DPP would not be
able to nominate its most promising presidential hopeful at
that time—Mr. Chen, who lost his reelection bid in the 1998
Taipei mayoral race as the DPP nominee, and was therefore
not eligible for the DPP’s presidential nomination under the
old rule. The DPP later abandoned this candidacy rule for
good in 2000.
The case of Ma Ying-jeou concerns the bending of partisan

rules on the part of the KMT. As of 2006, the KMT’s party con-
stitution provided that no party member is eligible for nomina-
tion if he or she has been found guilty of a crime in the first trial.
At the urging of the then KMT Chairman Ma Ying-jeou, the
KMT adopted a more restrictive bylaw in 2006 to suspend the
party membership of any member the moment when he or
she is indicted for a crime. However, Mr. Ma, the presumptive
KMT nominee for the 2008 presidential election, was indicted
in February 2007 for misusing his mayoral allowance during his
two terms as Taipei mayor. To secure Mr. Ma’s nomination, the
KMT first ditched the ‘‘suspension-upon-indictment’’ bylaw
and later changed the party constitution to disqualify only the
convicts. The KMT’s candidacy rule was later switched back
to the ‘‘guilty-upon-first-trial’’ rule in 2009.
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arrangements also cast doubt on the common per-
ception in Taiwan that list-tier legislators are more
partisan than district legislators. In fact, a few list-
tier legislators in Taiwan were outspoken critics of
the parties that nominated them, and this phenome-
non can be attributed in part to the relaxed partisan
identity check in the parties’ candidate selection.

The integrity-image rules. Both the state and po-
litical parties have interests in maintaining the in-
tegrity and trustworthiness of the elected
representatives, but while the state has to justify
its restrictions on the right to stand for elections as
constitutionally permissible, political parties—
when they are viewed as non-state actors—don’t.
With different focuses of attention, each of the
two major parties in Taiwan has maintained a set
of integrity-related candidacy rules that are more
extensive and/or more restrictive than their counter-
parts in the state law. For instance, Article 13 of the
Organized Crime Prevention Act in Taiwan dis-
qualifies the candidacies of those who were con-
victed of organized crimes. The DPP and the

KMT, by contrast, disqualify such candidacies
upon indictment and finding guilty in the first trial
respectively. The two major parties may well have
opted for the rules listed in Table 4 for the sake of
projecting or managing their public images as par-
ties which hold themselves to a higher moral stan-
dard. Although perception and reality are two
different things, the partisan integrity-image rules
appear to be more effective than the state integrity-
rules in helping to solve the infamous problem of
‘‘black-gold politics ( )’’—i.e., politics
dominated by thugs and plutocrats—in Taiwan.

The representation-reinforcing rules. Some par-
tisan candidacy rules work as affirmative action
measures in reinforcing political representation of
certain groups in partisan candidate selection and
ultimately in the legislature (Krook 2009; Childs
2013). Since the 2008 legislative elections, political
parties in Taiwan have worked with the state to re-
inforce gender equality in political representation
by incorporating into the partisan rules the constitu-
tional imperative that women should hold no less

Table 3. Examples of the Party Identity Rules

Qualifications The KMT rules The DPP rules

Party membership � �
Membership period requirement �

(4 months)

�
(2 years*)

Special membership period
requirement for list-tier candidates

�
(3 years)

Waiver of the membership
period requirement

�
(for list-tier candidates)

�
(for list-tier candidates and

recruited district candidates)
Level of party participation �

(ad hoc requirement)

�
(for certain list-tier candidacies;

2006*2011)**

*The previous membership period requirements of the DPP varied from none to three years.
**In 2006–2011, certain list-tier candidacies of the DPP were open only to candidates with specified experiences in party leadership or govern-
mental services.
DPP, Democratic Progressive Party; KMT, Kuomintang.

Table 4. Examples of the Integrity-Image Rules

Disqualifications The KMT rules The DPP rules

Organized crime indictees �
(upon finding guilty in the first trial)

�
(upon indictment)

Corruption indictees �
(upon finding guilty in the first trial)

Additional felon disqualifications
(for certain felonies)

�
(upon finding guilty in the first trial)

�
(upon conviction, but

with exceptions)
Dual nationality upon nomination �
Holding foreign permanent

residency upon nomination

�
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than half of the list-tier seats (see Table 5). Political
parties are in a position to do more for women (or
any other group) on their own initiatives (Orr
2011a). The DPP, for instance, continues to require
that women constitute at least one-fourth of its nom-
inees for district elections after the new MMM sys-
tem took effect in 2008. Under the old party
primaries rules that lasted until mid-2000s, the
DPP had also been known for using quota rules to
ensure or reinforce representation of certain groups
in its list-tier primaries. The DPP abolished its list-
tier quota for experts, scholars, and minorities in
2006 and relied instead on the nomination commit-
tee mechanism to select list-tier candidates repre-
senting those groups. Though not expressed and
fixed in the written rules, some of KMT’s list-tier
candidacies appear to have been reserved for candi-
dates from groups such as veterans (retired generals,
to be specific) and people doing business in China.

The competition/recruitment rules. A political
party’s candidate selection can be a great site for
power struggle. It is where incumbents face intra-
party challengers, and moderates compete with
hardliners (Katz 2001; Gauja 2012). The process
has profound influence over the substance. It is

not at all surprising that partisan candidacy rules,
as first-order regulations of the candidate selection
process, can level the playing field or tilt the game
in certain directions (Rahat 2009). What is striking,
though, is how ingenious the partisan candidacy
rules could be in rewriting the basic rules of the
electoral game as viewed from a state-law-centered
perspective. For instance, there are no state-imposed
term limits for Taiwan’s Legislators, but both the
KMT and the DPP have their list-tier Legislators
subject to party-imposed term limitations (see
Table 6). The minor party TSU has even imple-
mented a term-reduction plan for the three list-tier
seats it won in 2012. As part of their pre-election
pledges, the TSU’s top list-tier candidates had to
agree in public that they would serve only half of
the term (two years) and let the subsequent candi-
dates on the party list serve their remaining terms.
In case that the legislator-elects later have second
thoughts, the TSU is even ready to tender their
pre-signed resignations on their behalf (interview
with the Secretary-General of the TSU, March 25,
2013, on file with author). Such term-changing
rules not only have significant influences on intra-
party competition and parties’ candidate recruit-
ment, but also have arguably sharpened the mandate

Table 5. Examples of the Representation-Reinforcing Rules

Qualifications The KMT rules The DPP rules

Female quota for list-tier candidates �
(one in two)

�
(one in two)

Female quota for district candidates �
(one in four)

List-tier quota for aboriginals �
(optional; one seat guaranteed in 1995–2006)

List-tier quota for experts/scholars/minorities �
(1992*2006)

Table 6. Examples of the Competition/Recruitment Rules

Party Rules

KMT - Term Limits for List-Tier Candidacies (one term is the default; two-term limits for all except
for the Speaker, who could be re-nominated twice as list-tier nominee)

- Level of Party Participation

DPP - Term Limits for List-Tier Candidacies (two-term limits)
- Restriction on Central Party Cadre Candidacies (must resign from party office one year before

the sworn-in day of the elected office to be eligible for party nomination)
- Restriction on Incumbents of Other Elected Offices (disqualified if the remaining term is more

than half of the term) (1993*2006)
- No-Contest Agreement (agree not to seek nomination in 5 years if fails to win a certain number

of votes) (1994*2007)

TSU - Pledge to Serve Only Half of the List-Tier Term if Elected

TSU, Taiwan Solidarity Union.
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divide between the list-tier and the nominal-tier leg-
islators in Taiwan.

The politics of partisan ordering

of legislative candidacies

Unlike the state law on legislative candidacies
that usually remains fairly stable after a rule was
made or changed, the partisan candidacy rules in
Taiwan over the past two decades have often been
found in a flux of constant changes. Pressured in
part by inter-party competition in the electoral
arena, the two major parties in general, DPP in par-
ticular, are quite open to experimenting with new
rules for candidate selection. They would not hesi-
tate to start over when experiments went wrong.
The overriding objective for partisan candidacy
rules of all sorts, it seems, is to help political parties
maximize their respective electoral success. Effec-
tive political parties in Taiwan also compete with
one another for moral high ground in the public re-
lations war that prompts them to erect higher and
higher fences to keep criminal suspects and ex-felons
from entering their candidate selection. Appearance
does not necessarily reflect reality, though. The
KMT, for instance, has been known for letting
some of their controversial allies run as indepen-
dents and run unopposed by KMT nominees.

Just as the state is ‘‘always a constellation of cur-
rently existing political and partisan forces’’ (Issa-
charoff and Pildes 1999: 653), a political party is
always a coalition of people with diverse ideas
and interests. Many of the partisan candidacy rules
in Taiwan are shaped to a great extent by intra-
party politics, which appears to be more visible
and more robust in the DPP because its leadership
has been much more fragmented than its competi-
tors. Intra-party factional politics aside, the compe-
tition between incumbents and challengers may
affect and be affected by the partisan candidacy
rules. The competition/recruitment rules, in particu-
lar, often reflect the relative power incumbents or
the party-in-government has vis-à-vis the party or-
ganization, which might side with challengers for
the sake of party building in the long run. Similarly,
the restrictiveness of the partisan identity rules may
be understood as a function of the power balance be-
tween party members/activists and the party-in-the-
electorate. In this regard, the term ‘‘partisan self-
regulation’’ makes sense only when viewed from
an outsider’s perspective. For those who get to make

the party’s internal rules, the rules are meant to bind
others rather than bind themselves (Elster 2000).

BEYOND THE PRIVATE-PUBLIC DIVIDE:
THE PLURALISM OF THE LAW

OF DEMOCRACY

Legal pluralism may be everywhere (Tamanaha
2008: 375), but not everywhere do we take seriously
the pluralism of normative ordering. The law of de-
mocracy, for one, has long been dominated by legal
statism (El-Haj 2011). But if by legal pluralism we
mean ‘‘the social arena at issue has multiple active
sources of normative ordering’’ (Tamanaha 2008:
397), then even in our time, where much of demo-
cratic politics has been legalized and highly regu-
lated by the state, legal pluralism—as a matter of
‘‘social state of affairs’’—can still be said to be
alive and well in the field of the law of democracy.
The second and third sections of this article together
have sought to establish a descriptive account of
how the state and political parties have interacted
with each other in ordering the legislative candida-
cies in Taiwan. While much work remains to be
done, it can be argued that what has been uncovered
in this article is by far only a tip of an iceberg, and
the iceberg can be named as ‘‘the pluralism of the
law of democracy.’’

It is one thing to speak of the pluralism of the law
of democracy as a state of affairs. It is quite another
thing to explore the normative implications of, and
responses to, this state of affairs. Along the great
fault line between the public and the private,
much has been debated about what the state (and es-
pecially the courts) should do with political parties
in general and with their candidate selection in par-
ticular (see, e.g., Lowenstein 1993; Persily and Cain
2000; Issacharoff 2001; Persily 2001a, 2001b;
Cain 2001; Garrett 2002; Kang 2005, 2011; Pildes
2011b; Orr 2001, 2011a, 2011b; Elmendorf and
Schleicher 2013; Dawood 2013). Notwithstanding
the heated exchanges on questions such as whether
a political party resembles more a private club or a
public utility, at the heart of this grand debate is not
the essentialist dispute over the nature of political
parties. After all, most of the participants agree on
two things: (i) the private/public boundary disputes
could never be settled, for what it means to be pub-
lic or private changes over time and depends on
what is at stake; and (ii) as intermediaries between
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the civil society and the state, political parties could
never fit in to either of the categories with ease.
Rather, the debate is about how to resolve the inev-
itable conflicts that arise from interactions between
political parties and the state. The ‘‘public or pri-
vate’’ judgment, in turn, is better understood as nor-
mative judgment about whose will—the state’s or the
political parties’—should prevail when conflict oc-
curs. In this regard, reframing the law of democracy
as a pluralistic legal order certainly helps to accentu-
ate the conflicts or tensions between the state and the
partisan ordering of democracy. By taking a legal
pluralistic perspective, we may even get to see a
few risks and opportunities overlooked or obscured
by the traditional state-centered view.

Rethinking party autonomy and state regulation

Consider the case for constitutional protection of
political parties’ autonomy in ordering their own
candidate selection. Political parties are often in a
position to claim and enjoy the right to free associ-
ation protected under the constitutional law, and
partisan self-regulation would trump state regula-
tion if it is considered a legitimate exercise of the
party’s associational right. Whether and to what ex-
tent candidate selection is within the realm of party
autonomy, however, are often matters of dispute and
vary from country to country. Assume, for the mo-
ment, that we want to base our normative judgment
solely on a functional, pragmatic analysis of what
works best for democracy. Then what would be
the justifications for letting autonomous partisan
ordering rule over state law when it comes to the
regulation of candidate selection? American law
professor Nathaniel Persily advances a two-fold
functional argument for near-absolute party
autonomy in determining who can vote in their
primaries in the context of American democracy
(Persily 2001b). First, strong and broad judicial pro-
tection for party organizational autonomy serves to
‘‘prevent the party-in-government from crafting
electoral rules that disadvantage its opponents and
further add to the advantages of incumbency’’ (Pers-
ily 2001b: 753) and thereby promotes the value of
electoral competitiveness. Second, party autonomy
also promotes the democratic interest in minority
representation by empowering party organizations
to build coalitions among interest groups ‘‘who
are ideologically or otherwise distant from the me-
dian voter’’ (Persily 2001b: 811).

By generalizing Persily’s argument for autono-
mous partisan selectorate rules in American democ-
racy, we could build a strong rights-based case for
party autonomy (especially when it comes to candi-
date selection): Partisan ordering should trump state
law as a matter of constitutional right, because only
then could we minimize such risks to liberal democ-
racy as election law manipulation and ‘‘tyranny of
the median voter’’ (Persily 2001b: 805). A robust
constitutional protection of political parties’ associ-
ational rights certainly serves to secure and cultivate
the pluralism in partisan rules, but the framing of
party autonomy as a matter of rights does not neces-
sarily place the partisan ordering of democracy in its
best light. Persuasive as it is, Persily’s functional
analysis appears to put more emphasis on the pre-
ventive/defensive functions and less on the proac-
tive or innovative potentials of party autonomy.
By reframing party autonomy as a source of demo-
cratic ordering that competes and cooperates with
the state, we may see that the law of democracy
bears a structural resemblance to federalism: Both
political parties and the states in a federal system
can serve as ‘‘laboratories of democracy.’’ The re-
cent scholarship of federalism has attended to the
dynamics of party politics in the making of federal-
ism (Kramer 2000; Gerken 2010; Bulman-Pozen
2012; Gerken 2014). Translating the vocabularies
of federalism to the law of democracy, in turn,
may help us better articulate the diversity, flexibil-
ity, institutional experimentation as well as the ac-
companying costs and risks partisan ordering may
bring to this pluralistic field of law.

In view of the great power political parties—
especially the major ones—wield over the electoral
arena, it is understandable that many people would
look to state/legal regulation to ensure that political
parties do not abuse their power or peril electoral in-
tegrity (Norris, Frank, and Coma 2014; Post 2014).
It is beyond the scope of this article to fully examine
various approaches (as suggested by the compara-
tive law of democracy) the state may use to regulate
the substantive and/or procedural terms of intra-
party politics and partisan candidate selection. But
even if the constitutional protection of party auton-
omy does not foreclose possibilities of state inter-
vention, we do need to take seriously the public
interest in pluralistic democracy and the risks of
election law manipulation. The case for state regu-
lation appears to become weaker as the state seeks
to do more than policing a few agreed-upon
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boundary lines of reasonable pluralism in demo-
cratic politics. Whereas some partisan rules may
strike us as invidious discrimination that should
not be tolerated in a liberal democracy, some other
partisan rules may serve to pursue a substantive
ideal of democracy (such as political equality) be-
yond what the state law could do. Partisan ordering,
therefore, can be part of the problem and part of the
solution. Rather than looking solely to the state for
reform measures, the ideal of electoral integrity is ar-
guably better served by means of pluralistic demo-
cratic ordering.

In any event, the state does have a constitutional
responsibility to honor and protect the right to vote
as well as the right to stand for elections. Even if
there is not much the state could do to regulate par-
tisan candidate selection, it should be required to
keep its own candidacy rules and ballot access
rules as open as possible for the sake of preventing
the electoral arena from being taken over entirely by
(major) political parties. In a sense, an exclusive
partisan candidacy rule is tolerable if, and only if,
‘‘exit’’ from it is a viable option under the state’s in-
clusive candidacy law (Hirschman 1970).

Reconstructing the separation of party and state

The law on religion in a liberal, pluralistic
society presents yet another point of reference for
thinking about the law of democracy from a legal
pluralistic perspective. Much of the talk about
party autonomy is readily comparable to religious
freedom—especially the free exercise of religious
belief the state (or the society as a whole) is required
to respect (and even accommodate in certain occa-
sions) under the constitutional law. The comparison
does not end there. To the extent that a liberal plu-
ralistic order of religion is built upon the separation
of church and state, it is at least worth considering
whether a pluralistic order of democracy should
be structured and maintained in accordance to a sim-
ilar principle: the separation of party and state. In
fact, some of the issues concerning public-private di-
vision in the legal regulation of political parties could
be reframed as issues regarding the required degree
of such separation. The question is about where to
draw the normative baseline. Although it is easier
for the courts to apply a minimalist approach that
condemns only the outright establishment of one-
party state, this article argues for a more robust re-
quirement that would demand probing scrutiny of

the justifiability of the entanglement of state and po-
litical parties. The main reason for this choice has to
do with consistency and reciprocity: If we rightfully
distrust the state’s restrictions on party autonomy, we
should be equally concerned about the state’s en-
dorsement or assistance to partisan ordering. Just as
the state should not interfere with party autonomy,
political parties should not be allowed to comman-
deer the state to work as their subordinates.

The partial anti-defection law that governs the
list-tier legislators in Taiwan is particularly prob-
lematic when scrutinized under the proposed sepa-
ration of party and state principle. It is one thing
to entrust political parties with the power to nomi-
nate the list-tier candidates; it is quite another
thing to treat the list-tier legislators as if they were
nothing but party appointees who serve at the plea-
sure or mercy of their parties. The latter arguably vi-
olates the separation of party and state principle,
because by turning the removal from the legislature
into a powerful means of party discipline, it risks to
relegate what is supposed to be a public office into a
patronage at parties’ disposal.18 The anti-defection
law serves as a fail-safe for the TSU’s list-tier
term-reduction rule. This particular rule has its own
problem with the separation of party and state princi-
ple as well. While the state simply could not prevent
political parties from making their own rules about
legislative terms, the state should not be required to
enforce a partisan rule that is inconsistent with its
statutory rules. Therefore, the term-reduction pledge
demanded by the TSU is at best a political deal that

18The most controversial attempt to use the anti-defection law
in Taiwan came in September 2013, when the KMT sought—
at the strong urging of its Chairman, President Ma Ying-
jeou—to revoke the party membership of the Legislative
Speaker Wang Jin-ping ( ), who was also an At-Large
Legislator elected from the KMT’s party list, on the ground
of an alleged ethical violation by Speaker Wang. At the request
of Speaker Wang, the Taipei District Court temporarily retained
Wang’s KMT membership and later invalidated the KMT’s de-
cision for its failure to follow the procedure as required by the
Civil Code and the Civil Associations Act. Upon the KMT’s ap-
peal, the Taipei High Court affirmed the district court’s judg-
ment, concluding that the KMT’s party autonomy could not
trump the state law when its disciplinary decision-making
was inconsistent with the principle of intra-party democracy.
The KMT appealed to the Supreme Court in October 2014,
but the appeal was dismissed by the Court in April 2015, be-
cause the new leadership of the KMT no longer wished to con-
test the High Court’s ruling as so insisted by President Ma, who
resigned from his party chairmanship in December 2014 after
the KMT was defeated in the joint local elections in November
of the same year.
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should be deemed unenforceable in courts, with or
without the anti-defection law.

CONCLUSION

Political parties are more than key players to be
protected and regulated by the law of democracy.
In addition to acting behind the scene of election
lawmaking, political parties regulate themselves in
the name of ‘‘party autonomy.’’ The partisan self-
regulations they make often have external effects
on the democratic political process as a whole. As
a field of study, however, the law of democracy
still awaits a new theoretical paradigm for under-
standing the role of political parties as sui generis

actors that co-regulate democracy with the state.
Using the legislative candidacy rules in Taiwan as
a case study, this article explores how at least four
types of partisan rules have diversified and compli-
cated the legislative candidacy law in Taiwan.
Drawing insights from legal pluralism, this article
argues that we should take a pluralistic as opposed
to a statist view to take more seriously the pluralism
of the law of democracy. While such reframing does
not dissolve the age-old boundary disputes between
private/politics and public/law, it empowers us to
confront the inevitable conflicts or tensions between
the state and political parties with insights and les-
sons drawn from other pluralistic fields such as fed-
eralism and the law of religion. In addition to the
preventive/defensive functions of the rights-based
party autonomy as already argued in the literature,
a legal pluralistic view arguably helps us to appreciate
the diversity, flexibility, institutional experimentation,
as well as the accompanying costs and risks partisan
ordering may bring to the law of democracy better.
Above all, a pluralistic order of democracy should
be organized around a robust principle of separation
of party and state which is modeled after the time-
honored separation of church and state. Just as we
should be vigilant against illegitimate state interfer-
ence with party autonomy, we should be equally dis-
trustful of unwarranted state sanction of partisan rules.
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