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The Right to Health and Health Equality under the ICESCR — With the
Analysis of Human Rights Burdens of NHI’s Reimbursement Policy
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The Right to Health and Health Equality under the
ICESCR — With the Analysis of Human Rights Burdens of

NHI’s Reimbursement Policy

Chuan-Feng Wu™

Abstract

Health inequality (or health disparities) refers to gaps in the quality of health or
health care across different populations. Health inequality is regarded as a major
public health problem and a serious violation of human rights. Moreover, in addition
to sufficient supplies of medical products and services, which are the immediate
precursors of health care, health inequalities can also be described in terms of social
determinants. However, under the right to health framework, health inequalities are
generally evaluated on the basis of “medical model” regardless of the influences of
social determinants. Thus, this article first extends the scope of the right to health to
include the interactions between health equality and social determinants, and proposes
that the state has human rights obligations not only to prevent unfair distribution of
health care resources but also to eliminate health inequality, which is a result of unfair
socio-economic structure or misleading social policies. Secondly, this article applies
the new framework of the right to health to assess the human rights impacts of health
care policies concerning reducing health inequality in Taiwan, especially the
decision-making mechanism of the Bureau of National Health Insurance (BNHI)
because the BNHI is authorized to review the scope and contents of benefits provided
by the National Health Insurance (NHI).

KEYWORDS: right to health, health inequality, social determinants, National Health
Insurance
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WEZRETIE  BREEE B G 2 (TN B EE TRRE - 8-
BIOK ~ 1 PEsk ~ B - RIS S EREE - tH @k (social exclusion) ~ #1& %
St ERERZE (social determinants ) » $#yHEETE 7 f (0 o (HAORK » 118 ~ 32
{EFEFIERPE /A4S (International Covenant on Economic, Social and Culture Rights -
DUTfS#% 1ICESCR) 25 12 {5855 1 THPRE " A NAHEE AR 2 s R B0
@ FEFEE (the right of everyone to the enjoyment of the highest attainable standard
of physical and mental health ) ;- AIZRRFHEFE < & R E R ZE AR AREZ N
5 B 4% 7% ~ ¢+ @ s SCABEFEFZR & @ ( Committee on Economic, Social and Cultural
Rights - DL NfiffE CESCR) £ 14 57— = K ZE ( General Comment No. 14 ; =z
BB R SEstiE e A I RG> S 0 5 o A L O B e
T P FE(RIR A B RRIE (health care) * » [T FERFELR By BRI o (R AL
A B2 (underlying determinants of health ) £ > #2444 (inclusive right ) ° >
ML B AREZRRE ) AR U By B 2 AREE R LR - (At (i (e B A RE
Z Wk AN R PR R EAR R #0 2 (R IR AE DA — 7 B AR B
Z S RHE B R 2 R A RECRIE R RS R (L & e R EHE T EC
TR EA L (RSN B MEZE AR RCE CEmE
111/ (e 3 A\ B AL ACRE T (basic capability ) priE ~ ~PE5i & (fair opportunities )
HERFTR Z B VIR R

! WORLD HEALTH ORGANIZATION [WHO], EQUITY, SOCIAL DETERMINANTS AND PUBLIC HEALTH
PROGRAMMES 140, 149, 178 (2010), available at http://whglibdoc.who.int/publications/2010/9789
241563970 _eng.pdf (last visited Jul. 7, 2012).

% Id., at 5.

® U.N. Econ. & Soc. Council [ECOSOC], Comm. on Econ., Soc. & Cultural Rts. [CESCR], General
Comment No. 14: Substantive Issues Arising in the Implementation of the International Covenant on
Economic, Social and Cultural Rights — The Right to the Highest Standard of Health, U.N. Doc.
E/C.12/2000/4 (Aug. 11, 2000) [hereinafter CESCR General Comment 14].
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FF 145 - 4302 ) 2P FARs dhealth care 3# 5% F4 T v {Fac e Tt » 2 T %
BEZ R REMEZEF o D A (82 2> A2 R A 2T health care &% ¥
R -

® Paragraph 11 of the CESCR General Comment No. 14, “The Committee interprets the right to
health ... as an inclusive right extending not only to timely and appropriate health care but also to the
underlying determinants of health, such as access to safe and potable water and adequate sanitation, an
adequate supply of safe food, nutrition and housing, healthy occupational and environmental
conditions, and access to health-related education and information, including on sexual and
reproductive health. A further important aspect is the participation of the population in all
health-related decision-making at the community, national and international levels.”
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HREPE AR (health affairs » EIFEEEFELEREIEE) K2 & VIR
M FFEIRE ARE SN E A RS R ARENIDUSARD - 415 1948 FEH R A
= (Universal Declaration of Human Rights > DL &% UDHR ) £ 25 &2 31 7E
46 BREAEZES (A ANNBEREZ R R S 1 ZE 2 BRI RS
EHBERE/KAE |) (M By A TR 8 AFERS & 5 1946 1t F e A 4HARE

S It FRRERERR THEIARTIN R RE R B FEE 5 H 0 F 15
(1991 # ) -

TRARAEFEALR 6 (GAVEE Y FRIIRESN) AN FOARIG (25) §
16 #£ 2 % 17 54 2 o4 »zdﬁr » T 67-68 (2012 &) -

P MR ERALIRAE GET) T 73
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Yomara o g AAEIIZ AAES (P ) 5% 0 F 95-128 (1999 £ ) o

* Article 25.1 of the UDHR, "Everyone has the right to a standard of living adequate for the health of
himself and of his family, including food, clothing, housing and medical care and necessary social
services.”

-



5 (Constitution of the World Health Organization - f&§fg WHO F=E ) 7RIS 1
fifEse [ AT E S7K4E (highest attainable ﬁandanij:ZﬁeEE%km»}%Z<§}ﬁﬁer
S~ BUASEI ~ 807 Rt @it fir 2 HoAR ARE™ © 1966 4= ICESCR 55 12 555
IERIE TR & B FRR R IGE A EE 5 ﬁ%&%iﬁ%ﬁét**tUﬁﬁitﬁiﬂﬁ
/N4y ( Convention on the Elimination of All Forms of Discrimination against
Women » L N 5§f% CEDAW) 25 12 {&&® - 538 HEFI/\45 ( Convention on the Rights
of the Child > f&f CRC )& 24 & 5[ [EREEZHEF] /A%9( Convention on the Rights
of Persons with Disabilities » #5f% CRPD ) %48 25 (&2 HI| g+ M ik EBE > (g idsE
ORI T DLatah 2 M » WK & e  NEIRIE BT 3575 - EW@A%&%
W [E R S e P e R AR (R 2 B BHE T A R 2 BN E
= (American Declaration of the Rights and Duties of Man - jﬁﬁg%ﬂ[ IN-INSDE
11 &% T BN+ & 2522 ( European Social Charter ) | 55— {5755 11 15226155 —
SR 11 {624 T AJEEL A RMEF| > JENEE (African Charter on Human and

CWHO tgi#s? AsEih2 R&ki (27 oI 4k g2 23k (health is a state of
complete physical, mental and social wellbeing) & 28 4p 2 5 2 % (not merely the absence of
disease or infirmity) - F @Az & 3 »f s UDHR #r 2 &2 B i B RE A P &> T - ERE
A R RS KA EREERS CBRIR RIS B A g FEE oA
fk}i Bt i —o A ¢ FRHEG AR RE Y P ETslAe 2 RIS BT AT R
—&¢ 5 i SRS E O
v ICESCR IR ES 25 SN EEREA I E MR (- ) MRS
# F (stillbirth rate) £2 5+ = F (infant morality) » (= ) EBi8%HE 2 1 wzri (environmental and
industrial hygiene) - (= ) gk ~igf ~ =4l 7 P b 3 o *"?"" P )l;a ( prevention,
treatment and control of epidemic, endemic, occupational and other diseases) v () FE i fe T P2
it B PeEPR i+ ([assurance of] all medical service and medical attention in the event of sickness ) -
8 Article 12.1 of the CEDAW, “States Parties shall take all appropriate measures to eliminate
discrimination against women in the field of health care in order to ensure, on a basis of equality of
men and women, access to health care services, including those related to family planning.”
9" Article 24.1 of the CRC, “States Parties recognize the right of the child to the enjoyment of the
highest attainable standard of health and to facilities for the treatment of illness and rehabilitation of
health. States Parties shall strive to ensure that no child is deprived of his or her right of access to such
health care services.’
ZOmbms~veﬁw>iyﬂv#?;@r&ei fo R FARERETR AR A -
Foanid 2 sake F et (4o B 1997 £ 12 g P ;fé-ig BiE>F10EFTHEL PN E>Fd
rﬁzfﬁ-ﬁJ e i M i ey 5 1997 £ TR RARTE L L 72» M B e lﬁ-ﬁ:/z IDEE
v R EREE W2 Y v L o
2L Article 25.1 of the Convention on the Rights of Persons with Disabilities, “States Parties recognize
that persons with disabilities have the right enjoyment of the highest attainable standard of health
without discrimination on the basis of disability. States Parties shall take appropriate measures to
ensure access for persons with disabilities to health services that are gender-sensitive, including
health-related rehabilitation. ...”
22 Article XI of the American Declaration of the Rights and Duties of Man, “Every person has the right
to the preservation of his health through sanitary and social measures relating to food, clothing, housing
and medical care, to the extent permitted by public and community resources.”
2% Part | point 11 of the European Social Charter,” Everyone has the right to benefit from any measures
enabling him to enjoy the highest possible standard of health attainable.”
2 Article 11 of the European Social Charter,” With a view to ensuring the effective exercise of the
right to protection of health, the Contracting Parties undertake, either directly or in co-operation with
public or private organisations, to take appropriate measures designed inter alia: (1) To remove as far
as possible the causes of ill-health; (2) To provide advisory and educational facilities for the promotion
of health and the encouragement of individual responsibility in matters of health; (3) To prevent as far




Peoples' Rights » SUfEIEINAMEALY) | 55 16 R B BIS SRR A AR 2 5 A
EHRE Y U B -

[ B N\ e St A R B AR R Ry IR AR — R T B R Z i > R E
FEA R B2 5 (i B Bt s A B AR AN PR 2 NI R e VR B T 3R LU 5
- 5 2009 £ 160 [BEI% 3 E it A ICESCR™ » B/ VBBl R K E BoRR
FEAME » (EAF LR AP Bl P B e £ 2 o 47 T e L B B AR AR
ORISR TREIE A A BRI SORRBURTE & (R R R 2 5>

as possible epidemic, endemic and other diseases.”
2 Article 16 of the African Charter on Human and Peoples' Rights, “(1) Every individual shall have
the right to enjoy the best attainable state of physical and mental health. (2) States parties to the present
Charter shall take the necessary measures to protect the health of their people and to ensure that they
receive medical attention when they are sick. ”
2 See United Nations Treaty Collection Home Page,
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=1V-3&chapter=4&Ilang=en
(last visited Jun. 11, 2012) - See also E.D. Kennedy, The International Human Right to Health: What
Does This Mean for Our National and World?, 34 IND. L. Rev. 1457, 1465 (2001).
TR A ERPERR R F Y LR AHEIPR FLAETAEAR W FFE
EH L9~ EE R 27 W B ARMEE AR (RN F) 2 F 0 ARG 3 X (T
*) FREZZAEL Rdop &~ FRAAFERE PIEASERE A R IT D B2z e (7r
TEE AP EANRRERE A2 ) WA MR RETT R L R R R & g o
ERENEFLFRERE AL IE(PAZZF 25F2FREZF 47T FEH D FL 2
E s AN ERE 2 i FABPT R RS TR ) ARE N REE L EIRRZR
g%ﬁafrz%;;‘f EAY L . ;ﬁé‘% AfEz F BRI L 0 ) L ek 1484 > F 132
-139 (2007 & ) s 3 ¥4 » HRLF R P R 0 274 ¥ > T 48-52 (1984 & ) ; kP pr >
AAELhmAAAER (17) B 2 TRpL mgEED ) 57w 2 FHE 328 F 26
-36 (2005 # ) ;i KRB AR HEE R 2 RA#HE IR 2 AL A F2EFE
11% > 14 » F 55-72 (1998 & ) -
B i W EAE MR R AP AERRERE A > e 1944 & 2. Economic Bill of Rights = # )
AR THRIGEYRERESF B EEFLE L iEE 24 (the right to adequate care and the
opportunity to achieve and enjoy good health) ; ; 1974 # 2 Health Planning Act & & ¢ & /2
REREMRRE T B A2 PRIPN FHRS YT SF iR RERE2Z 7 151 (equal access to
quality care at a reasonable cost) ; - Janet O’Keeffe, The Right to Health Care and Health Care
Reform, in HEALTH CARE REFORM: A HUMAN RIGHTS APPROACH 36 (Audrey R. Chapman ed., 1994).
# Kenneth R. Wing, The Right to Health Care in United States, 2 ANN. HEALTH L. 161, 163 (1993) ;
Carolynne Shinn, The Right to the Highest Attainable Standard of Health: Public Health’s Opportunity
to Reframe a Human Rights Debate in the United States, 4(1) HEALTH AND Hum. RTs. 114, 115 (2000).
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ZEHFTE o - A g o e PR AT (PR2REFF T0L S ERRFLAT ) EF F0
R R AL FAF BT P AEF 22 FMEEATE D (FRLTAERE A EREY
s E L E2 AAENERRT TEELEF 22 2 BRSO 2 RP A ERRHE
&)o@ %}%d FETREE AT ARARMAEZ B E 0 FAp B2 R e- 4
Foph L2 R RESTRRE Y 0 o450 E 2 15508~ F IST iR 2 R ik & 105 % 5
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http://idv.sinica.edu.tw/cfw/article/The-Framework-of-the-Right-to-Health-(chines).pdf
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Pannikulangura v. Union of India®*} Paschim Banga Khet Mazdoor Samity v. State
of West Bengal *°RiZ&/rgy B EGREEY AT F] BB B R I8 Byl ARE 2 M0
it BRI AR EZFd (41 Estelle v. Gamble®” ~ Farmer v. Brennan®)
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e R -

bl (F 27) % o F158-159; 2 B L AN W EAEERR—UEE AT | B2 FRa P oo
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11 (- ﬁ‘u%¢¥22waé&,ﬁ“wﬁﬁ7"*%ﬂﬂ1xi¢WF@W~%? PR
NFEE o 5 Landh (31 30) 2wt ) Ny 1* HARZZPNRE RS 2T
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Jﬁ]/z AeBEE g o r«%‘/r%“l‘%ﬁci( ~) o0 R 217 (20104* ) AR FAEE RS B
AR TFFTFELTR VL ?%N » 174 87 » | 225-226 (2009& ) s Ml B
AN RS —rl o R_E:L-?ﬁ(m’fg oY PR g < IL*}E j’?w T 50 e D |
AeBEEE IR CHEEATHE () 0 F 6568 (2010 # ) 5 2 g A fES o ]’ B p
FFERGEEFZZF K REE N P EAELARE I T 2 J% (e xi’ﬁ%\ R R4
350164 ¥ - 118-122 (2010 &) SEME A DN FE 2 A e A F o2 LR
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® §27 of South Africa Final Constitution ,”(1) Everyone has the right to have access to — (a) health
care services, including reproductive health care; (b) sufficient food and water; and (c) social security,
including, if they are unable to support themselves and their dependants, appropriate, appropriate social
assistance. (2) The state must take reasonable legislative and other measures, within its available
resources, to achieve the progressive realization of each of these rights. (3) No one may be refused
emergency medical treatment.”
% Minister of Health & Professor D. Mcintyre No v. New Clicks South Africa (Pty) Ltd & Others
2006 (2) SA 311 (CC) at paras. 514, 704, 706 (S. Afr.). £ ># (3£32) < > F 593~
% See generally Vincent Pannikulangura v. Union of India, (1987) 2 SCC 165.
% See generally Paschim Banga Khet Mazdoor Samity v State of West Bengal, (1996) 4 SCC 37.
%7 See generally Estelle v. Gamble, 429 U.S. 97, 103-04 (1976) (citing Gregg v. Georgia, 428 U.S.
153, 173 (1976)).
% See generally Farmer v. Brennan, 511 U.S. 825, 832 (1994).
¥ ZEEP ¥ 5 fEstelle v. Gamble 2 Farmer v. Brennan & % ¢ fl2 3 R RILE s 4
(A2 22— W) ;& FR2 g 51T %U;; PR 2 44 (right to medical treatment)
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http://idv.sinica.edu.tw/cfw/article/The-Framework-of-the-Right-to-Health-(chines).pdf
http://international.westlaw.com/find/default.wl?db=780&tc=-1&referenceposition=103&tf=-1&sv=Split&referencepositiontype=S&serialnum=1976141341&mt=LawSchool&fn=_top&ordoc=0335063774&vr=2.0&utid=1&findtype=Y&pbc=0856521C&rp=%2ffind%2fdefault.wl&spa=AcadSinica-05&rs=WLIN10.10
http://international.westlaw.com/find/default.wl?db=780&tc=-1&referenceposition=173&tf=-1&sv=Split&referencepositiontype=S&serialnum=1976142447&mt=LawSchool&fn=_top&ordoc=0335063774&vr=2.0&utid=1&findtype=Y&pbc=0856521C&rp=%2ffind%2fdefault.wl&spa=AcadSinica-05&rs=WLIN10.10
http://international.westlaw.com/find/default.wl?db=780&tc=-1&referenceposition=173&tf=-1&sv=Split&referencepositiontype=S&serialnum=1976142447&mt=LawSchool&fn=_top&ordoc=0335063774&vr=2.0&utid=1&findtype=Y&pbc=0856521C&rp=%2ffind%2fdefault.wl&spa=AcadSinica-05&rs=WLIN10.10
http://international.westlaw.com/find/default.wl?db=780&tc=-1&referenceposition=832&tf=-1&sv=Split&referencepositiontype=S&serialnum=1994122578&mt=LawSchool&fn=_top&ordoc=0335063774&vr=2.0&utid=1&findtype=Y&pbc=0856521C&rp=%2ffind%2fdefault.wl&spa=AcadSinica-05&rs=WLIN10.10
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(1) fREAREZRZ LN (core contents) © $5EI R FEIRIE R GUVRIERS 2 (EFE
HEsE 2™ (81 CESCR % 14 5 HEFTYI 2 BZR #0885 85I )
BIFE (a) (R IGEE - B RRCE 2K AT F %32 H 148 2 B ek s Bl B 4 s o
D2 s Mmee B2 s AT LR EEITAE » Wimai{EF e (Ea%E
51 )~ EEEIYER Z THIT R - — MG 2 & A - AR SE 2 (ILE

(b) fEFE 7 EfEd 1 (underlying preconditions for health) » 4178 & %7
BZHUK - BAZ EXRE - RYBERRITHAEEZHHA -

(2) R AREZIEERNZ (scope contents ) © EFE—f MEERIGEE - THPGORIE -
EERT R R IR I R - BRbEf A - A - RS

(3) fisE AMEBLEARER] 2 B4R NS (overlapping elements ) : ffEFE{ERIRL) 5
JECE -~ HERE OktEdRz[ERE (informed consent) 2 k) ~ Rz 5 i
Y5 5 HRE AR ORI PR A 0 HEA P S TR E AR

m

BERE 4 5% A iE 2 4] (right to sanitary and healthy conditions ) » fe & Fe 22 AL
A EFREZ Y AT Rk B2 R 2 e ([e]xcessive bail shall not be required, nor
excessive fines exposed, nor cruel and unusual punishments inflicted”) o |& » B2 R 2| - 7§ 22 {5 A
2GR AL P B APl o v FE IR AR SFIRT TS 2 R L Y R
2 L # - Id., at 163.; William P. Gunnar, The Fundamental Law That Shapes the United States Health
Care System: Is Universal Health Care Realistic Within the Established Paradigm? 15 ANNALS
HEALTH L. 151, 173-74 (2006).

O pF g (3227) % > F 142-146

e Ham GE5) 2 pF o

2 Article 24.2(e) of the CRC, “States Parties shall pursue full implementation of this right and, in
particular, shall take appropriate measures: ... (€) To ensure that all segments of society, in particular
parents and children, are informed, have access to education and are supported in the use of basic
knowledge of child health and nutrition, the advantages of breastfeeding, hygiene and environmental
sanitation and the prevention of accidents.”

* WHO, Health and Human Rights, 1, available at http://www.who.int/hhr/information/MIP_HH
R_InfoSheet_final7.pdf (last visited Jun. 12, 2012).

“* Brigit Toebes, The Right to Health Care as a Human Right in International Law 289 (199
9). £ 2 ~F 2§ (3227) 2 > F 149 % 2% (3£32) 2 » F 674-

> WHO, GLOBAL STRATEGY FOR HEALTH FOR ALL BY THE YEAR 2000 31 (1989).

“® Paragraphs 43-45 of the CESCR General Comment No. 14. See also WHO, supra note 45 at 31-38.
WHO, PRIMARY HEALTH CARE 34-50 (1948).

" TOEBES, supra note 44, at 243, 245-46.
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AR (right to life)

fRERE AR B2

EPNEN - Y=Y oN
(right to physical integrity and privacy )

[EREREIZET-% (infant mortality )
B eRa (life expectancy )
R A

TR IGE 2 AT (BFEZIAD

T2 SRR 2 H H CCHS SRR R 2 (R )
JB§ IER N Z (R a R
PR 22 Ehia

BIEAZ (scope contents)
(& |~ 13 F - S2fb ) S ((financial, geographic and cultural) equality )
w3 (accessibility )
{EFIEE FE (quality of health services )

{535 (health care)
- BRERIEEE (medical care)

o TEBGMEfEEEIZEE (preventive health care)

o W4k fEEFIEE (primary health care)

« ST (child health care)

« FhEEtE (family plannlng service )

. EERINE% (&R (pre- and postnatal
health services )

s (inderlying preconditions for health)

» 73 BXA7K (clean drinking water )
- e [E{EFEEE (adequate sanitation )
o IRIE#4E (environmental health)
o Bk (occupational health)
- 2% &) (adequate nutritious foods )
- Bl EREME
information )

% . ( health-related

{#EEIEzE (Health care)
o Zafis R G EE Y (#EEIEEE (maternal and child care)
 FHE YR THEEE (immunization against the
major infectious diseases )
o —R%ENR 2 e i EEIEEE (appropriate treatment
of common diseases and injuries )
o HoRZEL, (essential drugs)

BOAZS (core contents)

FLpEsIUELE (Underlying preconditions for health )
Ze K EERZ BEGRAE (adequate
supply of safe water and basic sanitation )

o A7 BB AR (freedom from serious
environmental health threats )

B EEIEEEMHRE 2 & 5H (health-related information )
A2 SEEE (relativism )

BERZEY

RS Z BRAK

W SRR (EREERD)
PR K T 2444 (Occupational health)

RN AT

(right to education and information)

BN - RV - TIEH
(right to housing, food and work)

SRAEED 4 B A BB HERIR >~ BB (overlapping elements ) -

*ARRIEF > M- R R
M oo X 2 F g (3127) %
* TOEBES, supra note 44, at 289.
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N B A TR RS LR RS I 2 (ERH IR ~ fElnRE - BRI % U7 R IR
WAEE (unnecessary ) ~ Z41E (systematic ) H a]## g (avoidable ) 2 A S (R
BN EERF AT R b ~ B &2 ~ bt s ~ AR EEREE AR ) » [#if
Byl SPE  aOfE T ~ U A~ BREEE SLEIRE T EC R 0 DU R SR iR
HARES TIFRIR Z L RV Z N s 3kt2 TRE s Ha i
(social gradient in health) , > » 3B EEFR4E(E A EoRHEAE A E B S Stk dr
(fair opportunities ) &R FEZRA - WAFRRYIE (material ) B (40
WA ~ BEFRER ) 2k - 1t EHS RN E 2 S BEBLT 5y (cultural-behavioral ) ~ 352
2 (selection) ~ A= dapffEfE (life course) 7 4%Es ~ BUrALZLE (political economy )
Z o lic——BRIEE 2 & ERZE (social determinants ) ——35A] BEFARFE(EEE A
P EE? (k) SUEERES IR R 2 &R P (social
economic inequality in health) *° 2R » S9%4 BB A ATRERES &0k
MAREABIL Z AT R (ORFY ) 5 R (E2RHART) ZBHREREA]
REWHE ARk > (A S ™ B LB (YEERINT) TaE
AN E st 2 Rk (JRYERERE 2 e tEfyE ) - Rt - BN
SHEERE A2 Bl Rl (R ARE 2 FERABCRHAE] b DHE R A 5 B

% WHO, THE WORLD HEALTH REPORT 2000 — HEALTH SYSTEMS: IMPROVING PERFORMANCE Xiv, 135
2000).

gl WIZIO, CLOSING THE GAP IN A GENERATION: HEALTH EQUITY THROUGH ACTION ON THE SOCIAL
DETERMINANTS OF HEALTH 1 (2008).

2 Mel Bartley 3% » 2405 %28 2B 4 3950 % ~ fEA ¥ =2 > F 11-12 5 14-19 (2009 & ) -
%1%%’U§%§%ﬂ*%mﬁ%¥li@%%ii’é%*ﬁﬁ%ﬁﬁ%gﬁﬁﬁﬁﬁm
1% o F 28(2008 &) ; RYF o PHBREE—ALEM H& R A EREFIEF O Rk
F A HAHFH 68 0 F 467 (2008 £) ; Richard Levins ¥ > ki £3F > T 41 & LA R
BOABINL UL A O PR Rl TALASE BP0 T 2022 (2011 8) -
* See e.g., David J. P. Barker & Phillipa M. Clark, Fetal Undernutrition and Disease in Later Life, 2
Rev. REPROD. 105, 110 (1997). D.J.P. Barker, Fetal and Infant Origins of Adult Disease: The Womb
May be More Important than the Home, 301 BMJ 1111, 1111 (1990). M.E.J. Wadsworth, Health
Inequalities in the Life Course Perspective, 44(6) Soc. Sci. MeD. 859, 867 (1997).
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A firE
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BT Rt HESEER R EREM - HEEEEEE 2 AE - FEIH
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O EE {EAAETAE ~ KEEZHAL ~ LG EFF ~ 2577 8L = Pk
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{EASTRA Er L RO T E AR 2 25 AR SR & B IR A R 59 2R
TE(ERE - BERBUET i SRR 6 2 T (LB R P Bl A
PEORRE > EEEEERRE o WIBLEY 1970 R 2R ER » ReamlolfEER g 2 e T
HEt &4k (social class) BFUIRHRE™ 5 M EEEL e B R > SRRl I S 2k
SFEAIZETERE - G ISR BUEM 5N ¢ 41 2012 4R WS ES IR A AR
ST 2 EEHEN RS > B RN (BRI ) AR &S/ -
AR PAEREHAY 0 2003 4E 2 RFZTESERAT - S SRS U RN T B
H#E 2000 4F27 1.12 fi2E1 1.06 fiz_-F 2 2003 4E7 1.26 fizE 1.22 £2°1; 2010 4E5}

* Mel Bartley (:£52) % » | 194 -

% Mel Bartley (:x52) % > F 18-

*" Anne-Marie Barry & Chris Yuill % » 589 ~ § & %% s hib ¢ %3 - T 95-96 (2009
E) o

% Mel Bartley (:x52) % » F 3; Barry & Yuill (:£57) % » F 99-100 -

% C.V. Chapin, Deaths among Taxpayers and Non-Taxpayers, Income Tax, Providence, 1865, 20
JOURNAL OF PUBLIC HEALTH PoLIcy 227, 227-34 (1999). Paula Braveman & Sofia Gruskin, Poverty,
Equity, Human Rigths and Health, 81(7) BULLETIN oF WHO 539, 539 (2003).
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B8] P A E L N TR R B - S B i R R 2R ] 2 B R e ek S
NMEPRIR 2 B9 5 Atk » CESCR 35 14 5F— G RLEFRIEES 11 BHRHERE AME
FhaiERE e ERNEEN - BT AR | Wi 15
12 B - OriE (@R AERR B AT L mFA A BB R A st K Ak
BIMA SRR R 2 B AT PUEAR (non-discrimination) §b » BZ IR EIRHEE
B 24 HEEE IS (physically accessibility ) ~ 47 F W] & (economic
accessibility / affordability ) ~ B§WFARES ~ mmE ~ (EFAAEE - &S

(information accessibility ) - I fEETEE(E A ~ /DR Bt 2 SAE > Dl e (d5E
AfEF a1 (availability ) ~ B3 M (accessibility ) ~ ®[#2<71% (acceptability )
FEEATHE (empowerment » JRAELETE > Rl E SIS ) B - Rk R A
BZHERERZNS  RE'Z8Y) - BE 2R - 125 Z /K EYE Rt
Ah (55 43 (b) HRiRES 43 (¢) Bh) - 55 20 Bhid FrRIEMR MR 7> A At g
LKmE Rl HETT M (the disaggregation of health and socio-economic data according
to sex) » DABERAEIMERIM 2 FEREAF5E 5 55 34 BiZORAEEE - I EioE et
#fsn 2 i FF & i/l ( states should refrain ... from censoring, withholding or
intentionally misrepresenting health-related information ) ; 25 35 BEZE SRR/ DA E
2 EEEsE G 5 5B 12 (b) R 43 (f) RERIZORE 2 A B IGaE T

%< > F 9(2004 &) o

% grape o A EEAIRT %‘F?‘o/«*@" FHBFSIS R FVIIHLBREN > o F ok F
A ERELFRREEEAL THLHm? 0 | 111 (2004 &) -

P gy R (GL5) 2P %

8 Paragraph 12 of the CESCR General Comment No. 14, “The right to health in all its forms and at all
levels contains the following interrelated and essential elements ... : (a) Availability. Functioning
public health and health-care facilities, goods and services, as well as programmes, have to be available
in sufficient quantity within the State party. ... (b) Accessibility. Health facilities, goods and services
have to be accessible to everyone without discrimination, within the jurisdiction of the State party.
Accessibility has four overlapping dimensions: Non-discrimination.: health facilities, goods and
services must be accessible to all, especially the most vulnerable or marginalized sections of the
population, in law and in fact, without discrimination on any of the prohibited grounds. Physical
accessibility: health facilities, goods and services must be within safe physical reach for all sections of
the population, especially vulnerable or marginalized groups .... Accessibility also implies that medical
services and underlying determinants of health, such as safe and potable water and adequate sanitation
facilities, are within safe physical reach, including in rural areas. ... Economic accessibility
(affordability): health facilities, goods and services must be affordable for all. Payment for health-care
services, as well as services related to the underlying determinants of health, has to be based on the
principle of equity, ensuring that these services, whether privately or publicly provided, are affordable
for all, including socially disadvantaged groups. ... Information accessibility: accessibility includes the
right to seek, receive and impart information and ideas concerning health issues. ... (c) Acceptability.
All health facilities, goods and services must be respectful of medical ethics and culturally
appropriate .... (d) Quality. ... health facilities, goods and services must also be scientifically and
medically appropriate and of good quality. ....” (&3 3 1%? #rde ) o




Z PB4 2 BUORARE T SR B 1R 3 5538 8B 4 %R B ( the most

vulnerable or marginalized groups ) 7 &2%¢ -

LS B BNEHIREES » TR AT RSO (R A RECRbE am At & e N &
ZiEE - WrEIEFE A EFEE Government of the Republic of South Africa vs.
Grootboom® Z, & H{HEE Hiaat B B 2 HH AR B (2 BB 2 R -
FNhZE 2 (RFE S ) B S TEDIR FA LB R E R A IRE Ry RE AMEH A 2
( progressive realizations) 2 AFEEER AL > Wk T ILEN 2 (immediate
realizations ) 7 FHTEETEMS ; EIE S = EbE State of Punjab v. Ram Lubhaya
Bagga®® Z 2 thRHERD - HIS M E 2 NESHBATRE T - BSIRFRELLE R
AR B TS EHAA N EE RE T E TR AR A BN — R REY » DU
R EGELERE R E%EE  PIRE 2 B ER ISR - AR
AR A 2 HFER FoR#EE - CishE 4 2 5 £H (autonomy ) ~ 45 1
(reproductive rights ) ~ B FFIEEENT TS HI[F - MAYH 5% 2 ZE A BA{RRF AR E
2 RREARE -

S BRERABAERT R TR

PRI > FEMREEE ARE B -1 SR i e s Z die - Al A B R a2
(R AR PO E R P b E A O 2 (R E N R i DR A Z 5y
ATERE TG - MEBCHEI S DRR(E A B EA ~ BERG BRG] 2 A R E R 2 5%
% (ERE(FAIRE ZEK - IPRSALIRSE 2 AR =

65 3 2t & % ;2 2 & Government of the Republic of South Africa vs. Grootboom ¢ % ¥ » &-44 B A
TR ARG E - 2 TR % R (immediate realizations) 72 4 if § o2 ] A 2L
Wb R K 2 & 4% 0 F 7 2 HE# o Government of the Republic of South Africa v. Grootboom
2000 (11) BCLR 1169 (CC) at paras. 14-15, 70 and 77.

o ICESCR # 2 i % 138473 T8 YR RIER K4 > BUHEBFH IS REEe
£ PR G 2 B e s T N AT Y TR FEFN I - g

2o KB e E 2 Bprd Pl A 2 ¢ qRILE (2 v 4 F IR (Each State Party ...
undertakes to take steps, individually and through international assistance and co-operation, especially
economic and technical, to the maximum of its available resources, with a view to achieving
progressively the full realization of the rights recognized in the present Covenant by all appropriate
means, including particularly the adoption of legislative measures. ) ; -

AR th R AR RO CETERIIFBE SRR AL R X 2
% (3£32) < > F 595-596 -

%8 See generally State of Punjab v. Ram Lubhaya Bagga (1998) 4 SCC 117.

% Sharanjeet Parmar & Namita Wahi, India: Citizens, Courts, and the Right to Health: Between
Promise and Progress?, in LITIGATING HEALTH RIGHTS: CAN COURTS BRING MORE JUSTICE TO
HEALTH? 166 (Alicia Ely Yamin & Siri Gloppen eds.,2011).

" paola Bergallo, Argentina: Courts and the Right to Health: Achieving Fairness Despite
“Routinization” in Individual Coverage Case?, in LITIGATING HEALTH RIGHTS: CAN COURTS BRING
MOoRE JusTICE TO HEALTH? 52, 56 (Alicia Ely Yamin & Siri Gloppen eds.,2011).
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B (equality ) 17 RS (8 2 58" » B HAR B [E— S 2 M B R i e ™
SEE (RN P S FEAE R  ICESCR 46 2 5656 2 THARE R IR 2 4 &y
W5 © 41 CESCR 45 14 5 —fit 7R354 18 BE™ K55 19 BE (F G R ISR B P 2%
# (equal treatment) GHI - GEE Ryl P AT H B A2 2 FEZ R B 2R AT
B IR B R R S R T F T AR (oI ~ fF e~ MR - 555~ SR8
BUA ~ BUEE 1 P4k - e ~ H 2R ~ AR P R A B ~ (IR (248 HIV/AIDS )~
PR > B - B RIREAER » REGE R A S S framEm ™ - (1) [@#EEF
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(A ((E{ERIEZDMEEREEE ZHERS - WA RETE A EAEMHEE
2R ) 0 RIS 2 2 R R R T B e I AR R e E A S

gk hdp MR 2 FR2 3 Y 0§ R 42 2T (equity, meaning valuing all persons equally )
B #H2 T % (equality, meaning allocating more resources to those who need more) 4R i 7 iz
FHEMNE4-CCPR % 185 - L A E % 18T %3 "2 ARARFFeEIENTE2 L2
TR ES P RBARA BREL 0 TR A R 2 A A R P (Non-discrimination, together with
equality before the law and equal protection of the law without any discrimination, constitute a basic
and general principle relating to the protection of human rights) ; - i 5 3% 2 = i{ 2 iz 45 ICESCR
2 F% il A% WHICESCR % 28 1 ge 2 2 AR > Tk s he 2T 2 g w > BT Ry
¥ OF2 R IE o

2 A. Lester & S. Joseph, Obligation of Non-Discrimination, in THE INTERNATIONAL COVENANT ON
CIvIL AND POLITICAL RIGHTS AND THE UNITED KINGDOM 653-96(D. Harris & S. Joseph eds., 1995).
W. McKEAN, EQUALITY AND DISCRIMINATION UNDER INTERNATIONAL LAW 285, 288 (1983).

™ Paul Hunt, RECLAIMING SOCIAL RIGHTS: INTERNAITONAL AND COMPARATIVE PERSPECTIVES 92
(1996). A. F. Bayefsky, The Principle of Equality or Non-Discrimination in International Law, 11(1-2)
Hum. RTs. J. 1, 1 (1990).

™ Art. 2(1) of the ICESCR, “The States Parties to the present Covenant undertake to guarantee that the
rights enunciated in the present Covenant will be exercised without discrimination of any kind as to
race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth
or other status.”

™ Paragraph 18 of the CESCR General Comment No. 14, ... the Covenant proscribes any
discrimination in access to health care and underlying determinants of health, as well as to means and
entitlements for their procurement, on the grounds of race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth, physical or mental disability, health status
(including HIV/AIDS), sexual orientation and civil, political, social or other status, which has the
intention or effect of nullifying or impairing the equal enjoyment or exercise of the right to health....”
"® Pparagraph 19 of the CESCR General Comment No. 14, “With respect to the right to health, equality
of access to health care and health services has to be emphasized. States have a special obligation to
provide those who do not have sufficient means with the necessary health insurance and health-care
facilities, and to prevent any discrimination on internationally prohibited grounds in the provision of
health care and health services, especially with respect to the core obligations of the right to health. ...”
T 2FD O AREAEELTERME AR HimEE 0 148 0 T 65(1995 &) ok
RO ERBFFOILEAEL R LAEY TR T EE AR ATE LR 7
i*ziiJLﬁﬁi%ﬁwﬁj%’fﬁﬁiéﬁjﬂé§E@Am£%L??$EEP°
® p. Braveman, Health Disparities and Health Equity: Concepts and Measurement, 27 ANNUAL
REVIEW OF PuBLIC HEALTH 167, 181 (2006). P. Braveman & S. Gruskin, Defining Equity in Health, 57
J. EPIDEMIOL. COMMUNITY HEALTH 254, 254 (2003).

" M. CRAVEN, THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS: A
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8. CRAVEN, supra note 79, at 154. f =~ % 2R A% B A M L 5 F:8 (racial affirmative action )
LERMZFET L HTERM2ZE L A Z2EFEIR 0% 28 > F 38 (199 &) -

8 Wang Liping & Sun Zhendong, The Legal Process of Parity Rights for Women and Men: From
Formal Equality to Substantive Equality, 7 IUS GENTIUM 153, 153 (2001).
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del)) - JREILUME A 2 V18 E2T8E (biomedical functions » B[1.5AG45HE & K14
Z AR FRIHEE ) 1R B FIER R AR B 2 FINR A FL6* ; 41 ICESCR 4 12 {555 1

% 3¢ #% CESCR General Comment 20 % 34 ezl & 3 (7 4 i B PR TR A fe 2 Ry #-E & 7

SRR ( Ti7# ICESCR 4% i — B 4 p #4232 B b 85 0% 2 (the exercise of
Covenant rights should not be conditional on, or determined by, a person’s current or former place of
residence) ;) > R EXHY > RRE AL FF TR FR L R L FSE

ALRFRRET RIS LER AT ERS L5 TR BRI L HE o Fp o LFg A

BALRRIF R (4 7P PRI ARSI EE s »2 £8) - Gillian
MacNaughton, Untangling Equality and Non-Discrimination to Promote the Right to Health Care for
All, 11(2) HEALTH & Hum. RTs. 47, 56 (2009). ECOSOC CESCR, General Comment No. 20:
Non-discrimination in Economic, Social and Cultural Rights (Art. 2, Para. 2, of the International
Covenant on Economic, Social and Cultural Rights), U.N. Doc. E/C. 12/GC/20 (July 2, 2009).

O m R A REA g 2 - R BHEXHF 2 AT Tt 0 & ICESCR
% 2(1)i% * CESCR General Comment No. 3 % 9 fr2 2R > BRI -REH B4 iy 4 FRP “7i
PP BRI (AR 2F PRI HN O A FREEPEEEREY S 2) 0 AT R
72wk T Of BEbriE s & (progressive realizations) i E A 2 F *T&RFETF o Article 2(1) of
the ICESCR, “Each State Party to the present Covenant undertakes to take steps, individually and
through international assistance and co-operation, especially economic and technical, to the maximum
of its available resources, with a view to achieving progressively the full realization of the rights
recognized in the present Covenant by all appropriate means, including particularly the adoption of
legislative measures.” £ >4 (3£32) < » F 595-96 -

1 C. Newdick, Accountability for Rationing — Theory into Practice, 33(4) J. of Law, Med. & Ethics
660, 662 (2005). See also e.g., Rogers v. Swindon Primary Care Trust, EWCA Civ. 392 (2006)
(plaintiff was denied the Herceptin recommended by her doctor, although the drug was funded for all
those who had doctor’s recommendation in other health districts).

2 AR AL RMBYF RGN AR e AR T A B2 R e it 7 AR
T EPEA %2 %2 (4c Brigham v. State of Vermont) - & ¥ i3 %% - Brigham v. State of
Vermont, 166 Vt.246 (1997) (the Vermont Supreme Court ruled that the state system for funding
public education, which was largely based on local property taxes and resulted in wide disparities in
funding per pupil across school districts, violated the Common Benefits Clause of the Vermont
Constitution because communities have very different abilities to raise revenues).

% paula Braveman, Social Conditions, Health Equity, and Health, 12(2) HEALTH & HuM. RTs.
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31, 35 (2010). fpdm#r - T FH 4 ~ TARFI, B TR, PR F RIIFRLATE R o P
PrEgda > 28 > F 173 (2008 & ) -

MLk R S RvEe o R E N GFE G o fot Mt P FEAEEH 2 r Wi H
(+#) » F 18 (2007 &) -

g RFRALGE PG T LR B4 T 65 (2001 &) -

Ve (195) % F68-

TER Y A FRe R L RERG G O AL R L R T PR
£ 4% » | 242-243 (2008 # ) - George W. Brown & Tirril Harris, Social Origins of Depression:
A Study of Psychiatric Disorder in Women (1978). Life Events and Iliness (George W. Brow
n & Tirril Harris eds., 1989).

Copmpe (5197) % 0 T 243

P sy (r5) LR

100 gridhar Venkatapuram, Ruth Bell & Michael Marmot, The Right to Sutures: Social Epidemi
ology, Human Rights, and Social Justice, 12(2) HEALTH & Hum. RTs. 3, 12 (2010). AMARTYA
SEN, THE IDEA OF JUSTICE 295-97 (2009). £ > (:x80) ~ - F 331-342-
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WABE > S5 preconditions ) » B{EERE > iy i PR 2 AR FIT A SR A2 -

B @ERAERAZHBALAED

H R N g AC NR Z 2 > S AHEEY © 41 Audrey R.
Chapman {E52 Rsbr 7/ DEEEGISN (ABEEES) > AREBEE L ERITHE
(social epidemiology ) FFfi 11 &R E N R BHEREZE 25T - SRRt e
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At » WHO #2812 iRt A g ZZ 22 (Commission of the Social
Determinants of Health » ) Ff&f§ CSDH) '} 2008 fEFTHEH 2~ #4 T FH—{tA
IR & 7200 © $HEHEE 2 g E R EZ AU TEILAE R ERE 2 -F  (Closing the
Gap in a Generation-Healthy Equity through Action on the Social Determinants of
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TNENARBEERAEZRE - B (2) BEAFE AN AR B
FEEE R A BB EC R » M ERE 2 G BERHEIRE - SR LN %S
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4 > IRERIFERES) (power) - H& (opportunity) - & A FEEH (values) 7%

101 paragraph 3 of the CESCR General Comment No. 14, “The right to health is closely related to and
dependent upon the realization of other human rights, as contained in the International Bill of Rights,
including the rights to food, housing, work, education, human dignity, life, non-discrimination, equality,
the prohibition against torture, privacy, access to information, and the freedoms of association,
assembly and movement. These and other rights and freedoms address integral components of the right
to health.”

192 ToeBEs, supra note 44, at 254.

108 sz, FREALE  FRALE i 0 T 40-41 (1998) -

104" Audrey R. Chapman, The Social Determinants of Health, Health Equity, and Human Rights, 12(2)
HEALTH & Hum. RTs. 17, 17 (2010). Philip Alston, Ships Passing in the Night: The Current State of
the Human Rights and Development Debate Seen through the Lens of the Millennium Development
Goals, 27 Hum. RTs. Q. 755 (2005).,

' CSDH %3+ 2005& & = » # pEF it § L AL A2 L AT o fadz s - B2l
EEITEER > WA fRAE AT TR IF R L RIL Y éﬁ#“éf—?i R miEiTy A

v opd il p L e 3 B iE2 4% - WHO, supranote 51, at 1.

106 \WWHO, supra note 51, at 10.

T i A A g3 AR R R 3 BT T B P 2 4 L - Braveman, supra note 93,
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(1) HE4AEE TA/EERA (daily living and working conditions ) » f1#5 -
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at 34.

108 \WWHO, supra note 51, at 10.

109 Braveman, supra note 93, at 35.

19 p, BRAVEMAN & S. EGERTER, OVERCOMING OBSTACLES TO HEALTH: REPORT FROM ROBERT WOOD
JOHNSON FOUNDATION TO THE COMMISSION TO BUILD A HEALTHIER AMERICA 53 (2008), available at
http://mww.rwijf.org/files/research/obstaclestohealth.pdf (last visited Jun. 11, 2012).

11 Mel Bartley (2£52) 2 » F 11

112 paul Hunt, Missed Opportunities: Human Rights and the Commission on Social Determinant
s of Health, in Global Health Promotion, 1757-59 (2009), available at http://physiciansforhuman
rights.org/students/right-to-health-ghac/missed-opportunities.pdf (last visited Mar. 12, 2012).
MR R T 5E 3 R B e § - R TR 8 B M (B0 #r 8L (¥ - WHO, supra note 51,
at 43. BRAVEMAN & EGERTER, supra note 110, at 81. Margaret Whitehead, Géran Dahlgren &
Lucy Gilson, Developing Policy Response to Inequities in Health: A Global Perspective, in CH
ALLENGING INEQUITIES IN HEALTH : FROM ETHICS TO ACTION 314 (Timothy Evans et al. eds., 2
001).



(2)

(B)

(©)

(D)

(E)

NEHEAREE 222 NILEERZREEG  2 EE 2 a A &
THELLN SR T BRI ooy > SRR R

fird: 2 B2 (healthy places ) © (R H % 4= &R (BIFEEE A FRE(RIEE
W28 JEERRE - 503K ~ IBIEEE) HREFE A FEARR I
B BT T U LR B G LR R i S R L S BN
STEZL BT RN E R 2 MR 55EA 2 Jiflr > S
AR BN 1 I 38 EE4E > I T I R BUR B S A R ™ -

INE2EEFE (fair employment and decent work environment ) @ R R 477
FLSE B TUEIR R R (8 A\ 2 OB (R ~ *h i ~ +HFRAGREE HE
NETT(EEAT ~ OB~ e (@R - IR PR RBRERRE 2 50 S BfR
JEPE B A RN TIFERIRERE 115 » TRE Rt v g A
TESRAN . TRt e b e (B P 2 IR B O

2 REFIR{E (universal health care ) @ FE{3E1iT H B REICE AR S S i
FRAEFF U R LA E R 2 Rl > HUEET PR BIRIEER 40
HECRIE AR RS B 1 2 SR A Z BIRFE © IR R AR (R ARERT
WS wEt

&g tter{R:& (social protection across the life course ) : [R{EY% 2 A&
/K#E (living standards ) 22 B AP 2 EHNER » WESTE £
i ERESGHERIES - DTSR EET R (W EH A EEN
Rl ) SRR (INEE ML HNEEEY)) ~ 22 WiERE
g; %ffﬂ%@ IRIEECR B 2 5588ERE Z A (A3 EIE 2 55 5 B

GEFEIESEEN /7 (structural drivers) @ FEHSAEIMES] - EEMNEHRICEN A
“EHYRERE (tackle the inequitable distribution of power, money, and resources ) »

(SRR

(A)
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14 WHO, supra note 51, at 3-4.

15 4., at 4.

Id., at 5-6.

Id., at 8-9.

Id., at 7.

Id., at 10-11.

FlIAG BT 5 DA BRI s R S F 547 > 1488 - T 79 (2007 £ ) o
121 g »ag (:132) © > F 643-649 o

116
117
118
119
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(E) BrasehE (political empowerment) : [RIRRHI{E ABR S SR 2531
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122 \WHO, supra note 51, at 12-13.

MY P GRS R AL RS REER AN % T SARE 2% (G
32) % > F 643-649 - Jeffery D. Sachs % > 45 A A ¥ > ¥ S5 F 5 doie AN 4 2 ERF? o

B 399-402 (2007 # ) o AMARTYA SEN, DEVELOPMENT AS FREEDOM 53 (2000).

124 WHO, supra note 51, at 14-15.

% g0 3 WHO # ¥z 414=% 2% (Framework Convention on Tobacco Control » 12 f 4
FCTC) % % € & (Conference of Parties ™ fj # COP) ** 2010 # i 82 Punta del Este
Declaration on the Implementation of the WHO FCTC { %4 #8304 — G 33 5 2 7 e

By ,33.?1%‘1 (World Trade Organization » WTO) i (4odkjis2 {7 5 IRt 2 (the Agreement on
Technical Barriers to Trade » TBT)) #% #1373 » 1 3 & Wik 45 FCTC #r4] 22 % ¥ # #1404 (=
LR )R Rk P RHER T @A RERE e ARARRE LYY 5T 5
i £ GER 2 blohiEir e &2 FCTC #r8r el &R A B ivi 3 > Fb g b oras S ro 4] 2t

P e RBE IO s PR 2 0 0 IR B RALN & 7 £ 4R - Framework Convention
on Tobacco Control [FCTC], Punta del Este Declaration on the Implementation of the WHO
Framework Convention on Tobacco Control, FCTC/COP4(5) (Nov. 19, 2010) [hereinafter Punta del
Este Declaration].

126 \WWHO, supra note 51, at 16-17.

27 1d., at 18-19.
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HEEY RRARERE A 2 RS T 2w % o WHO, MEDICINES STRATEGY: COUNTRIES

AT THE CORE 2004-2007 15 (2004).

129 \WHO, supra note 51, at 20-21.

130 Braveman, supra note 93, at 36.

31 paula Braveman & Sofia Gruskin, Health Equity and Human: What’s the Connection?, In HUMAN

RIGHTS, EQUITY AND HEALTH 8, 10 (Debbie Fox & Alex Scott-Samuel eds., 2004).

132 JoHN RAWLS, A THEORY OF JUSTICE 73-78, 266 (2003).

133 Rawls Fd 2 ¥ (veil of ignorance) % fi4~ 3+ i~ (original position) 2 3% 3" —ILir4 1 K
(rational deliberators ) i % — 4= L 34 g 2422 2 4 75 p & (who are concerned with furthering

theirownends) et € = i » i~ =R FlE w2 H2 B o HWHA P sl s 2
FhANt 2o A 84 AP HRPY EFF 2 ed (LR IT AR FENED
Bz ARRP TSR N g v FRUARZETI FARRAMNZERTH A
A2 FEEIEI A-BYE2ZAHTFEIRPLIZELE  TER-EFLpREALE D
X F1% (natural or social contingencies) # 52 2 KRR A H ¥ - F R AT ZHE A -

RAwLS, supra note 1232, at 118-21, 173, 266-67. John Rawls ¥ > % > & ~ {4 & ~ k¥ 1 &

% 0 F 276 (2003 &) o

134 NORMAN DANIELS, JUST HEALTH CARE 26-27 (1995).

135 Amartya Sen, Human Rights and Development, in DEVELOPMENT AS A HUMAN RIGHT 1-8 (Bard

Andreassen & Stephen Marks eds, 2006). Sen, supra note123, at 87-110.

3¢ Martha C. Nussbaum, Capabilities and Human Rights, in THE PHILOSOPHY OF HUMAN RIGHTS

212-40 (Patrick Hayden ed., 2001). Martha Nussbaum, Capabilities, Human Rights, and the Universal

Declaration, in THE FUTURE OF INTERNATIONAL HUMAN RIGHTS 44-45 (Burns H. Weston & Stephen P.

Marks eds.,1999).



AR Z A2 LW FE [l Bt e P 2 A S 45 WOk e E N R B R A
FZ BN EE  IGREMEIRE A REE IEE W s E T ot 2 Bt g & /F 408 -
St B S 5 B SR LB AT MR T AT E A SR B IR R AT
AR A S8 B ——DL 2008 4F4E 3 H B RE A fEH % t)JFé%LFéEZ
CRPD LRy - A Hesd TR HA (R B AME Z B8R e 588 7 B 5 L febse 2 [ {2
mER L2 IEE J]jjﬁb R HEG S CEREE R G RE(E R E Zi‘i)ﬂz :'139
FE St A\t ?M g (RIPEERRGREEAERIE 7 RihiE ) 7oy BAV) E S BN
<~ 2o ~ 80K ,ﬁijd L& RIL > CRPD ﬁﬁéﬁz{i}%)\%lﬁl/m (Ed
K R B EH?E%E%@Z?M > M E— D B R (e B O IEREE 7T 7 S BRI SR
S n B e DU TR LR B R > DU HEE R & 2 b AR S f AR A

141 .

EHRFEERARRIHE R KRR 2L JIIE.%EZV‘]/UU?A?F EZ P A
REIF E R A Z FA5 (F A MBE?E%? , *ﬁ%ﬁfﬁ: AR ERZR Z A e
ABlFE R A AEREZAE - JREHERE /Jlml%éﬁ%ﬁiﬁi% ( minimal
health ) FHEHIE E?jg{IAL?fﬁuﬁzéﬁff L PER G ER - BIZUnES
M AHES Y - S PGSR B g E R R Y HIY > EEREA S BR
{Egr ﬁ%*%ﬂ#”%ﬂk%k*%ﬁ?@Z?ﬁ*% IR AVAS =Sl SRl N
A EER R HEHE  (YRRE RGN E e AR R
B BRI > SRR R el

37 NORMAN DANIELS, JUSTICE AND JUSTIFICATION 221 (1996).

138 2t o st L 2% (3232) ¥ 0 | 677678 -
139 preamble (k) of the CRPD, “Concerned that, despite these various instruments and undertakings,
persons with disabilities continue to face barriers in their participation as equal members of society and
violations of their human rights in all parts of the world.” (& 5 1T #74c )

140 preamble (e) of the CRPD, “Recognizing that disability is an evolving concept and that disability
results from the interaction between persons with impairments and attitudinal and environmental
barriers that hinders their full and effective participation in society on an equal basis with others.” See
also Preamble (y) of the CRPD, “Convinced that a comprehensive and integral international convention
to promote and protect the rights and dignity of persons with disabilities will make a significant
contribution to redressing the profound social disadvantage of persons with disabilities and promote
their participation in the civil, political, economic, social and cultural spheres with equal opportunities,
in both developing and developed countries.” (%t 5 e o4 )

41 preamble (m) of the CRPD, “Recognizing the valued existing and potential contributions made by
persons with disabilities to the overall well-being and diversity of their communities, and that the
promotion of the full enjoyment by persons with disabilities of their human rights and fundamental
freedoms and of full participation by persons with disabilities will result in their enhanced sense of
belonging and in significant advances in the human, social and economic development of society and
the eradication of poverty.” (& % f’fdﬂ’f Afde )

2 WHO, supra note 45, at 15-18. £ > (3£32) < » | 662-663 > 675-677 -

W gy (3£93) 30 F 173-175-
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('guarantee to all persons equal and effective protection against discrimination ) % % F $£ 4 2_ ‘m A
o u R T EEAED FHEETEL RRPA S AR TR - RIS
i~ 2 3t 0 AP M st %% TOEBES, supra note 44, at 19. MacNaughton, supra note 89, at 50.
Braveman, supra note 93, at 41-44. M. NowaK, UN COVENANT ON CIVIL AND POLITICAL RIGHTS:
CCPR COMMENTARY 462 (1993).
oA RRsE g A 29 FEFEE (£10) § 0 T 807
TR ESr A RREPE (1) A E AL R NREEE RS FELE T TRE LT R A
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ZE z@w«ﬁ?fvlé‘z EERETE2ZREE TR, 2 T548¢ # [ (fair opportunity range ) R &_
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BEZFEOGRELR 262200 LAFBARIAD TEHE XA 2 TEWYE ER
Pl EEe it g T BAZEE A (2) d W HEZERET AN L T 2P E FH2 KR
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A2 kD 2RNERERGTH -  BAFEL FREE AR R R APNF A TR Hi
BAEZ UG ESBRE 2% R2ARERE R AP RRFTERELAFE > Do RER
AR R SRR SRR FRARRE R RN k2 o B A 2
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BerA PRz R A T A A HIAEFLAFEIE - FIR B FEE 2 F
HAMNETHEEREA S ETRELI7 > T ARBHAIRZBE T R AE S { 2
2 W ML RS S BE  A R A N R L o FHIER AL FRT
FAW A iz R - FEE - M S et X PR E - AR T
BAREE AT S B FERE AR B r R dF SR %4 - Norman Daniels, Fair
Equality of Opportunity and Decent Minimums: A Reply to Buchanan, 14(1) PHILOSOPHY & PUBLIC
AFFAIRS 106, 108-09 (1985). NORMAN DANIELS, DONALD LIGHT, & RONALD CAPLAN, BENCHMARKS
OF FAIRNESS FOR HEALTH CARE REFORM 20 (1996). See also generally, ALICIA ELY YAMIN & SIRI
GLOPPEN EDS., LITIGATING HEALTH RIGHTS: CAN COURTS BRING MORE JUSTICE TO HEALTH? 17-42,
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Paragraph 12 of the CPPR General Comment No. 18, “While article 2 limits the scope of the rights
to be protected against discrimination to those provided for in the Covenant, article 26 does not specify
such limitations. That is to say, article 26 provides that all persons are equal before the law and are
entitled to equal protection of the law without discrimination, and that the law shall guarantee to all
persons equal and effective protection against discrimination on any of the enumerated grounds. In the
view of the Committee, article 26 does not merely duplicate the guarantee already provided for in
article 2 but provides in itself an autonomous right. It prohibits discrimination in law or in fact in any
field regulated and protected by public authorities. Article 26 is therefore concerned with the
obligations imposed on States parties in regard to their legislation and the application thereof. Thus,
when legislation is adopted by a State party, it must comply with the requirement of article 26 that its
content should not be discriminatory. In other words, the application of the principle of
non-discrimination contained in article 26 is not limited to those rights which are provided for in the
Covenant.”
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