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"EREREERTE—RIAGRARE TSR - EAFEREREN
T B ERIE M AR EAERE A FIRYE 17 K 2 FHERE R E
B U YR RERRYE 5 (NSPS) R FEBH 22 B BB 1L 4 (PSD)
R 5 AR Lo B R RERE R R -

BEE T (BEERE) MEEEE

(BIF7253%) (Clean Air Act) HERE SERI R B I BREREAE - JEEHH
L ReAE 2007 48 4 H 7 HIRIRF AT R B ZER BB R FIR - #AT (iR
F2253% ) B R - H—F Massachusetts v. Environmental Protection Agency ( I
“ERE Mass. v. EPA) * ¥ e BRFRER (R R S IERL I R S - SRl
Environmental Defense v. Duke Energy Corporation ( L1 fi#% Duke Energy ) ° >
W R CERIFZE5RGE ) IS 1977 SR T PR 22 S0 E R B 7L (Prevention of

“Congress’ decision to create identical statutory definitions of the term “modification”
has affirmatively mandated that this term be interpreted identically in the two programs.
The different purposes of the NSPS and PSD programs cannot override that mandate.”
United States v. Duke Energy Corporation, 411 F.3d 539, 550 (4th Cir. 2005).

2 ARSCRTHE TR ) o SRIEROGAIIESURRE (statutory interpretation) - R,
EFIBIERfETRE (common law interpretation) o 2 A SCIRAN S SCAARTERI - TR A A7
BEMER B AT AR - (BRI ~ S BBURIEE AR - FEE
ERIRRE] (e @A vs. FIBBORED) ~ BUGHMIEdnE S - P8R
[F] - §52: R Kent Greenawalt, Constitutional and Statutory Interpretation, in THE
OXFORD HANDBOOK OF JURISPRUDENCE AND PHILOSOPHY OF LAw 268, 271 (Jules L.
Coleman, Kenneth Einar Himma & Scott J. Shapiro eds., 2004).

“The Clean Air Act may well be the most important of all environmental statutes.” Cass
R. Sunstein, Is the Clean Air Act Unconstitutional?, 98 MicH. L. Rev. 303, 307 (1999).
RBIERE SRR ARG TR T BT T8 4250k 5 (Clean Air Act) F2E{£H11970
ER1Q7TAE IS IE S AT, » 230AE T REIEM , (US.C.) RiE1205 - HEfg
LA - SR (1990) » (EENFREREC EREER) -
K (GEBdBniameE) » H33 > Gt ATl -

* 549 U.S. 497 (2007).

549 U.S. 561 (2007).
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Significant Deterioration, PSD ; DUFfiifE " FEBEEEEAL ) *Hakhiy Tk
& , (modification ) FEANATfERE > Hb— Rt R SEBIZ2 R B I T ar
2 el ) #5220 (command and control ) dichy " #EEEHI LA 5 | 152 (cap
and trade) FAYBEKERERIIN © SERIMEHIPRAHS b R S K R TS -
Mass. v. EPA #2855 BRERETE L RUARELZ] » HEE 4R A Brown v. Board
of Education 7 AP (e s fiz° - ifi] Duke Energy JR g ER S EIBS I 25k 8
FERITE AR -

BAET 2 BRIGE AR SE R AR R R R BR B A IR - 4
25 A BAE IR IR o3 AT ~ B ERIRAL AR SR  (H2 HA A R R B ST
A e (B ZESRIE ) IR ~ S TRER P JE RIS TS T
B - 78 Mass. v. EPA t > BB mnibe iRy (ERRITZE50E) 55 202 6655 (a)
A TR ARG | B3 (endangerment clause ) ELASHR THAFRER LR
BE TR 2= RASHIL IR - [iAE Duke Energy FIerh » BB i ek beat Ry

"ot ; (modification ) —al7E Rl — & HAR T ] IR RS R E SR » —
LU NRFHE G RS E - —F DU RO R e - PR TR B2 3T
By o S5 B SRR HI L B AR B TR SO TR SR -

* BREER TR E R EE L, o EBRRESESE (1987) 0 (ERZER
ITHYETIRI e ) - (BORREEEw) - 350 » FH306 -
RAMERIEITIR FRYE RIS - S5 RBERAE (2014) - (RAEEHE T HRERYE
D) o BEREE (AR - CRIEESBAURIEIRINE © ISR - IR ERHT) - H240-242 -
Ak - B EERR R
HERIRF 2 2R FEEC % Linda GreenhousefE FIDR A [22 H FI SO HE HETaR © 3E
MR I ER R A -H B (exultant) - | Linda Greenhouse, Justices Say E.P.A.
Has Power to Act on Harmful Gases, N.Y. TiMes, Apr. 3, 2007,
http://www.nytimes.com/2007/04/03/washington/03scotus.html?pagewanted=all&_r=0.
Jonathan Z. Cannon, The Significance of Massachusetts v. EPA, 93 VA. L. Rev. IN
BRIEF 53, 62 (2007).
1 Environmental Defense Fund, A Supreme Court Day for Clean Air in America, Apr. 2,
2007, http://www.edf.org/news/supreme-day-clean-air-america.
1 Jody Freeman & Adrian Vermeule, Massachusetts v. EPA: From Politics to Expertise,
2007 Sup. CT. Rev. 51 (2007). Ryan Petersen, Environmental Defense v. Duke Energy
Corp.: Administrative and Procedural Tools in Environmental Law, 2007 ENvTL. L.
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TR TBUENI ARG B e e A8 R Ik vh SRR B 3 R
U | TTESRR SRR IRRE - B A GNEA - EREE R - HH
RS TR SEBIT TG e - — RO ITEBUERRNIREREE S ek 0 KIR
JEA TR ) (questions of law) » SEBIIHFR TR FPiA S 706 fRRALE -

M 2B A I E P A FHBR R R P e R B s - I EL T
TTEAT R PRI TS 25 e St PRI = 2 ) 61T - SR 3 o i e R e
THERA™ < AR - RIS E R E S - R E T o HEEN
B 0 BB NER R R T BORIYE R - BE 1984 1Y
Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc. ( | f#
Chevron ) » LG4 F B T ECHEBRR A RE » Bk SR B TGRS SRR
APRERCHLEERE - £ 2 A w7 78 Ry Chevron FIPRTTRAE SR - B 1 el i
FES#EA | (counter-Marbury ) FAfESRY -

HE > Chevron #EJzBhRE R T F)i25E 2 | (judicial deference ) JEHI »
FIERAAT BB (NREE AT 2 AT SRR - S5 42 %% Edward Rubin £ 1980

DiG. 1 (2007),
http://law.wlu.edu/deptimages/Environmental%20Law%20Digest/Ryan%20article%20
final%20draft%20%28Duke%20energy%29%20edited.pdf.

ZAJA0 ¢ “To the extent necessary to decision and when presented, the reviewing
court shall decide all relevant questions of law, interpret constitutional and statutory
provisions, and determine the meaning or applicability of the terms of an agency
action.”

B FA R AR S LAY Marbury v. Madisonf[I3E : T REREAEIINA - T2
BREEBFIHIEE B FORERR - |, (It is “emphatically the province and duty of the judicial
department to say what the law is.”) Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177
(1803). WS kPt T AH R R 22 /L » FEC v. Democratic Senatorial Campaign
Comm., 454 U.S. 27, 32 (1981).

STEPHEN G. BREYER, RICHARD B. STEWART, CASS R. SUNSTEIN, ADRIAN VERMEULE &
MICHAEL HERZ, ADMINISTRATIVE LAW AND REGULATORY PoLicY: PROBLEMS, TEXT,
AND CASES 271-73 (7th ed. 2011).

Kenneth W. Starr, Judicial Review in the Post-Chevron Era, 3 YALE J. ON REG. 283
(1986). Cass R. Sunstein, Beyond Marbury: The Executive’s Power to Say What the
Law Is, 115 YALE L.J. 2580 (2006).

' Wil EnAbiE United States v. Mead (2001)% i Chevron I pifir 3R HIE
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FARAEREL - TEERITEEZE T » % TERHBUNRBCRERE /75
SRHER) - HA S 2Bl BB HE TR BREE B DUE SRR E HRY - 1ESRE S|
BN SR EIRE AR o V| MERERI TR ST B T B Tk
HYSARE > T TR BRI 2 T AR L RS R A A T IR R 2 9 3 B 1 P ek - 177 L
TTECRE RS IBR _ B SRR A BCRHIE THIDhRE - B R A s nl5E
TF » HHABEY - B RS E FORRAMERRDL T - B AR
BRI TS B LIRS - JRvp SETHIBIZR (regulatory state ) 7r:
HES I3 3T B T ANl E A7 22 -

PRI » EBHTHBGEEEE Jerry Mashaw F8y - HHEHITTBGANIFCAIRTT
ECHERAN AR > FRATH AR - Jerry Mashaw 4 L R S BRI S
BRI A0 ( Department of Health and Human Service ) 7B REERY B3
FITR - MR ¢ T e NEETHIEGERIY - 1T BB = RO A R - R
BB ~ Y ~ EHIHE R - BERBAE G ~ 17k H RS - A
SESRHEL B PRI, » K EERE R MR SR ARRE ~ — i PR BOGER A

Atz - f FyChevron Deference (LA fEifE " ChevroniRi | ) - {HEBIfTBGEE:
FPeter StraussX Ry » B HERAYFHFEELEERA T Chevron FIRRIERE S 143 VLB T HIE
HYAEE - 6 H B SRS i ek e T 4F- 8 7 Y Skidmore DeferenceiRiE & © Ktk
#5597 HGUE Chevron Space (T ChevronZZ[t] | ) F1Skidmore Weight ( " Skidmore
f#H8 | ) - Peter L. Strauss, “Deference” Is Too Confusing: Let’s Call Them “Chevron
Space” and “Skidmore Weight”, 112 CoLum. L. Rev. 1143 (2012). "F 3L RERE
Chevron;EEERVATER » 2 RMFE (2009) - (CEABZEITERIR L ESTE
ZFERBBRCHIR ? ) o FR%E (FR) - QRIBHFITHELEUR © SilREHR
FIAEMGL) - H76-79 - &b - Joli s iR0E (2014) - (FERREEARERL - 1T
BUEFERIPRERELRIE ) - B2 (FR) - (EHSRYRENERT - BEATES - 1T
FRDLEITEGAH ) - EH364-371 > Bt - BITZEE KRB -

Edward L. Rubin, Law and Legislation in the Administrative State, 89 CoLuM. L. REv.
369, 372 (1989). [AIFFE2H GG (2005) » ( =HEREIL ~ VUREBUR BT IAAR IR
W BRI EREREINS v. ChadhaZ<d i) » IR - (BJ1a e B
BIEAGEEENRE ) - H421-494 > Bt TR -

Cass R. Sunstein, Interpreting Statutes in the Regulatory State, 103 HARV. L. Rev. 405,
409, 412 (1989).

Jerry L. Mashaw, Norms, Practices, and the Paradox of Deference: A Preliminary
Inquiry into Agency Statutory Interpretation, 57 ADMIN. L. Rev. 501, 503-04 (2005).
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FIr A HH R > IDAHERR - R PR » 2 Mashaw SEETTTHEFESEERITTEC
R FUBR M EBIER AR - T2 TS R A S A AR -

QSRR T BURE RA AR R - BRI R A T B i R A
FERERAR A R R RE A A TRy - ERZ DAGERY MR © ZEMIENE T
AR BN E R A G A - S g HE - 1E 1980 FEALLRT
ilﬂ’]?ﬁ@ﬁﬁq&ﬁ(ﬁ%ﬁf&ﬁ B AR B LR JRAE T AT E TRERY IR

BARH o HERSH RGN ER B IO R RRES - S BB IRAR
(the context of statute as a whole ) ~ 773A5E ~ FHBAGSCHIRAIE SR » BEZE
ZHIEBGETT e B 0 TR - 1980 I > B FIRERRINEE
Richard Posner LR : T KESGTHRERREERS - SREAES A E Bt —
B #leae %%ﬁ@ﬁﬁ?& —{EEH ~ AUVERERERP - Al SOEB A O
B2 - P ) AR > 1 1980 ERBAS o RS TS &
BAGEEIT S BT R SR A R R e B B

20 «perhaps most striking are the cases in which an agency’s highly nuanced
interpretation — based on text, legislative history, statutory history, past agency practice,
the balance of competing congressional purposes, and industry or scientific
understandings — was rejected in favor of judicial approaches based on pure textual
analysis, plain meaning or the invocation of grammatical rules.” Jerry L. Mashaw,
Agency-centered or Court-centered Administrative Law: A Dialogue with Richard
Pierce on Agency Statutory Interpretation, 59 ADMIN. L. Rev. 889, 890 (2007).

Robert Weisberg, The Calabresian Judicial Artist: Statutes and the New Legal Process,
35 STAN. L. REV. 213 (1983).

Richard A. Posner, Statutory Interpretation: In the Classroom and in the Courtroom,
50 U. CHI. L. Rev. 800 (1983).

“One of the most significant developments in public law over the past quarter-century

21
22

23

has been the resurgence of interest in statutory interpretation.” Glen Staszewski,
Introduction to Symposium on Administrative Statutory Interpretation, 2009 MicH. ST.
L. Rev. 1 (2009). ¥E{IAUAEE » WIS B RS RIichard Pildesil sk {3 fan {5 il
FIGN R —AEAERERNTERAEER AR - 7REIWilliam N. Eskridge Jr.
HziPhilip Frickey#ds (#2211 AElizabeth Garrett##% ) 7r19884 -l Srifmife i
FRESZ R} 2 CASES AND MATERIALS ON LEGISLATION: STATUTES AND THE CREATION OF
PusLIc PoLicy - §52: R Richard H. Pildes, The Role of Legislation in the Field of
Public Law, 7 N.Y.U. LeGIs. & PuB. PoL’Y 1, 2 (2003-2004).
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— AR > ZE 1980 FRAIEEERIR K EFBUAE A (positive
political theory ) AT » BRI HRIRE A A BRI DS B SHEHUAE : (—)
= 5im(intentionalism ); ( — ) Hryam( purposivism ); ( = )3 AEm( textualism )

(—) B DONEENEBIE B R - Hh Xk " Bk E
=5 (specific intent ) F1" ?E%@%B’\JE? = ,(imaginative reconstruction ) -
ﬁﬁ%?'ﬁB’J%Ei@%@jﬁhﬁﬁ’ﬂﬁﬂfﬁéfﬁ ~ it R A Vi B Y W
o HIE - SEMERERRIUALEY | EBIREER AR E - Se e R
*ME%EEI’\JET B FoE 7 ARELE DA IR R e SRA P 25y i ] - JIRIE R
bR ZEES b E - 2R AT M B2EE S E AR
B o st E BRI T AR —EE R TEeEE - HE
fi i (L1 sTEE’zﬁﬁﬁW»’e\rl—?aﬁ ML E R ERE P EENIEERES -
TREIEBLFZ P LS AL » 2 HR SR A am B 2 b - T AR B
BRI DA SE R R -

H¥HELEHERE - B S i B E AV - f2H TSRS
FYF5R © HREEE ARG E QRN IEENIANE - MERFENR 2S5
T BRREE R SRR R - B TR AR S | Atk
SERTLE FIRE - R e AR AR R ARG © TR IR B T2
#s- fame " BIRPEREE ) U R EE 0 A IS L AR
ES[ipEs: e i

2 DR 4y 4EZ2#Elizabeth Garrett, Legislation and Statutory Interpretation, in OXFORD
HANDBOOK OF LAw & PoLiTics (Keith E. Whittington, R. Daniel Kelemen & Gregory
A. Caldeira eds., 2008). Ll JzJoHN F. MANNING & MATTHEW C. STEPHENSON,
LEGISLATION AND REGULATION 19-22 (2010). 5 4p&%22 HLIFRANK B. CRoss, THE
THEORY AND PRACTICE OF STATUTORY INTERPRETATION 25-40, 59-67 (2009).

William N. Eskridge, Jr. & Philip P. Frickey, Statutory Interpretation as Practical
Reasoning, 42 STAN. L. Rev. 321, 326 (1990).

RICHARD A. POSNER, THE FEDERAL COURTS: CRISIS AND REFORM 286 (1985).

WILLIAM N. ESKRIDGE, JR., PHILIP P. FRICKEY, & ELIZABETH GARRETT, LEGISLATION
AND STATUTORY INTERPRETATION 221-28 (2d ed. 2006).
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(=) H®9ém (purposivism) : HEHMEIFETA Bl e kbt
(4142 #1 e 4r Church of Holy Trinity v. United States g, TVA v. Hill®8 5 fs6
H RO FERER 1] - 1950 FEAUE i 22 be %% Henry Hart 1 Albert Sacks
FriZ(ER T iEkEsETfEE | (Legal Process Theory) DIK 1990 X William
Eskridge Fiif (B " BhREkEfERE | (dynamic statutory interpretation) 5%
A BRI o HAER AR E L E S - KBARAIEERERR -
EAVE S EORVAFS SN €intv N - I=E SRE ) VAP E LD RIEIIVE S R VAP Y
TR R ™ o E AR R BB B R A TR R R
R R R BRI R - TR - RS LRI T R

(avoidance of absurdity ) fyi /R Rl -SRI E A PERRRES - T HL > B
REESVSFIR - RRARIF N REHR A AL E B - ARG IRHE
A (40 1950 FEARINYATIE S AL TH R AR IR IUREAE ) - it &Pk EH Y
FIRARE -SRI » H MRS SR (e R | #e T EAE
KHZER] » 5 | BE IS I 53 TLHISERE -

2 RSCATE TR ) R R AR R T

% 143 U.S. 457 (1892).

%0 437 U.S. 153 (1978).

1 William N. Eskridge{IPhilip P. FrickeyiZ & " &S, ~ " HAYH  f1 T SCKH

MG Ey T EAREYE S, (foundationalism) HMERE ST » $5E K B — [ E A MR
T3 DIHEE B BIRISCEE - SR TR, » TEMFEFE ) (pragmatism)

SRFRE SR ENE » e — SRR 1% RS TR RN RIRI AR T
KT EREUAS [Efi# T 7125 - See Eskridge & Frickey, supra note 25, at 379-82- #£John F.
ManningflIMatthew C. Stephensonf¥43%8r » William N. Eskridgef{ERY " BhRE:
R | JhE B B AR - See MANNING & STEPHENSON, supra note 24,
at 80-85.

HENRY M. HART, JR. & ALBERT M. SACKS, THE LEGAL PROCESS: BASIC PROBLEMS IN
THE MAKING AND APPLICATION OF LAW 1374-80 (1994).

See MANNING & STEPHENSON, supra note 24, at 85-86. STEPHEN BREYER, MAKING OUR
DEMOCRACY WORK: A JUDGE’S VIEW 94-97 (2010).
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(=) ARG (textualism) : #F 1980 4EAUHT A T AR - M H
RSP A TGS P R 25~ E AT SRR - 1980 SRR - HT
SR T F AT B AR AR i imii e A B Antonin Scalia AT S
_FERERSEE Frank Easterbrook B’\Jﬁ%ﬁ}ﬁ%T  AEAR G IRF R P R Ry 2 B
TRER R A s i T LA T R - ARIE Patricia Wald 9RFETs
o BRI e AR 1981-1982 AR @ IV ERAY 141 fRHvE - Hilha—
HYFIAE S VLR Bk 5 E—2D bl - LB SOk R FIgR - 2 i#is |
AT SR R MR ™ « (EUR B T 1992-1993 4E&r1f » Thomas Merrill fHF
FEREUR » 11 66 {10 Sk Ztih - UG 13 AR AIRm] DER B E S [ AL
RS R R 71 Hith 40 (RARASERENT ALY o Tk AR
W BRI SR R T AR -

SO 3 328 Ry B R R R 0 D EBZ I B S i =38 (plain
meaning ) » 75 FIIHBE B A% S FH A R RE R A R - ke B e ARy
gt AER TR o t—FHE O T A R TR ) TS R M S
ATEFE (strong textualism) » JRREILGE AV E B 7 F MR - BlIAmE - 7 e
FEF53L R (canons of interpretation ) Y TfiFRE: » 8%k Scalia KiEE -
HRE » FMSUORTFE (soft textualism) - SEFRERL B FTRERF S IRAE RS

% 2 H WILLIAM N. ESKRIDGE JR., PHILIP P. FRICKEY & ELIZABETH GARRETT, CASES AND

MATERIALS ON LEGISLATION: STATUTES AND THE CREATION OF PuBLIC PoLIcy 742-71
(3d ed. 2004) -

% HA Y R A Pﬁﬁm%ﬁi RN XA 8 R SR E F R R
HE YT (libertarianism) FEyEELHEGFEIYARS o A3 > Frank EasterbrookEgHY
HHERRIHT SR T 2B 5 T Antonin ScalIaﬁiﬁu%ﬂﬂ%%ﬂ’ﬁ%ﬁiﬂiiﬁﬂ’ﬂﬁ
fi - Id. at 772-82.
Patricia M. Wald, Some Observations on the Use of Legislative History in the 1981
Supreme Court Term, 68 lowA L. REv. 195, 195-96 (1983). ASCffrfg M7k s ik |
(legislative hisotry) - [E]FRFELI H A1 ERERIE B 36 - SME A 1k s fifE |
R R EGEEA RS EER R EENINEEEE - AR EREE
HEFE Tk s R ) IR REEZIRS A IEER R -
Thomas W. Merrill, Textualism and the Future of the Chevron Doctrine, 72 WASH. U.
L. Q. 351, 356 (1994).
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SCENRAE T EITHEAE AR T RSOR R P SR EB AR
MRS E R BT RRRERET  JEE2H AR TR - AR R %
OB RN AT SRR AR 5 B RO T SRR B R MR
HEEBOLEEN  BE LRSS B CIRFIIBGR (R
IR ) «

HIECORE ]IS BRI BRAERE » RRER L v B R S R
R T RN ) AIBREE - AT IEEEEEREEIN S - 1T BUERTE
HEATILERARRERY » 2 S {ERRIRICIR ERIRES > MIEEA S EECRE R -
TEENHEBER - REERBENBORING (PR S S R 3
REIIMRRE ? ANIRTT O BR th B2 B SOR T SR AT B R A E
REJI R T RN BRI BISS 2 A0 5RAT B BR 9 R B R A R AR R
fiERE » IR R AR EIRE  FERZ DGR R e © R B B S S H
TTBRERRETA B B A AR R © B2 AEE A RS
7 ? FESCR X FRBVTHIE N » EREsET vl DR Ry B CH A B RA SRR -
BRI (legal canon) HYEELNE o (HAAERAN " HAYMEMRRE ) IR E R
H O SR AERBOR T ~ R s BaA FIETHIRA AR - 1T BB PTER
USSR RN R R B -

A5 Duke Energy F1 Mass. v. EPA » SM7ERE G BT EGRE
IEFER YRR T3 - AIRTPTIR - SERE IR ) (HRIFZERIE) BB
Qe AR - AELIE » BRSSO IR R FL BV S 22 SR A I BRI e - At
AR SEETERE R AR B BGR B RE TEREA - HoK o BEEEA
HIFIRGFHT » ASTHE B R PR EERTERS R | — BB BRI B IR
B — BB ER R E IR Bk RS BRI e e » BT
SRR > HEE BRGSO TIE BT - SRT  BEFERER IR AT E R (R Ik
HFTER R IR o RS T A RRE o Ryl i iz RE e Duke Energy
HREESE T IR FRER IR B BT IA S AR - AR Mass. v. EPA R #ERIIHFSBR (R Y
VYRS ERE 2

% % H John F. Manning, Second-Generation Textualism, 98 CAL. L. Rev. 1287 (2010) -
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SR EEE R - SEHERIB R R EAbiAE Chevron FIpR 2% » P
20y TR ERE | 3KE - Chevron FIPRrR RSN T EIERE | AYRTREEM:
AR AT © — ~ RS A A R L Sk B St
HRERCARSRSEVIMER S © —  IREEREVINER S - HETBHRRR TR
HYAfR g AT LABE 2y (permissible) - JRRIEERRY (reasonable) - FUIERL I
{3 HlEEE™ - SRl > #F Duke Energy Zr » BIGCUSHIE AR (BIFER
%) WREGRSCE  fa T TER R E L FERY T @, (modification) - 4
PEERE T B YL JFRThBeAZ#E | ( New Source Performance Standards, NSPS ) “°rh

Fof ) HSESR o BRILTI# o AE Duke Energy Hh - BIEr IR UG ) OESR
EUERO NG < i FESEESE T Chevron JFHI « ANE - (@ FIPESEAKE - B
b rEnkbead Ry T OO ) — ARV E FIERL B IR ARSI - (R B ET
R BRI TR AR - AHECHE - 7 Mass. v. EPA FIIR R » IS i mni B 1 (iR
F2ERE ) BT SR S aAE A b - W RiaEc LA ER - EmHE
BB RSB AR - B [ BBRRE I (BIF2ERE) 7
1990 FFAETARE - BREr B R EREE LA AR R E R AT 2 A
BRIFC AR - {8 IR TR B T St — P YA - AR B R B BB
HiE > IERBESCERBREE (IFZERE) 1 TR EN ) A2 ST - ok
ot B A R AR R E RS AR BIE T SR E AR
Chevron [t RIHlEEN# - i FE % B EUH A B IR LAY RRERI 2250
a ~ BRI BRI R T o A SR -

B AT I 2B —EE RIS L E e B OAR B R AR
1 Duke Energy » (ARG AR T 2R /715 - M B E T BRI
H B MR 5 fESO 0 E F09 Mass. v. EPA » EBemLLE CHIE 1
PEFRRE AT B BRI RE - S - 3B BT S s ik E A1
B ROA—E G TEHERI AR — 20 EBUTHEE A RERIREE - i

% Chevron, U.S.A,, Inc. v. Natural Resource Defense Council, Inc., 467 U.S. 837 (1984).
O BAR TSR | BB - BRI © ARG RS o i
36 - EH304 -
A =
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PP SOR F BRI 4 H - DA R A R FIEEHARER -
SRHUAR S i B B & A TIEGERET » VR HI B RBCRIE - (H2EEE SR 158
AR INEGRRY B F A2 RIS 2 HEL2 W SRR B S &l
B SCFRTREHES Y (construe ) HYREEFRZ FIMEITFIRT - 248 - SORTEFR
fRHHAAERE )32 R RVA SO I 5 HAME — — TR RS SR - 5L Duke
Energy FIWRZKE - AR AEIEBREAINRES SR B4 - B BRI ORI A2
HEATFEMRE AR G N A e T FER B R B AIAEETS -
EATBGB IR SR A R S A& B L% HRE B B e e T v e
PHEAEE R EEEPITE  BEIRME RIS  EESETTI
BRI R R E A I 2RI - A SR FE R BR 25 30 4320
NEEFUER T SORTEFE M T i ) LS E T ZE KA o ASGE
WIS W B BB A - KPR R R R R R ¢ (—) 1TEE R A
{RFRERY - B S EFERICN R FREFINEERENE ? Dk (Z) AREH
TR TS BRI TE R RERY - FE e MERZ AR IUrI AT E © AR RA B B
CUHREERERE 1 (AR TR ) FrgSnRERE R - M EaE 7 ITEHER
PRIfERE )5 (AIE G ) - Al —2R 275357 7 Chevron SRR 2 A
S % R (R S T {1 B 1V ] R A e PR A R R AR TS R W S R T B B
R o 7 ERESTE W I — i 2 B SR B B AT GRS 38 e tH AR Bl A R ke
BRI R -

B BHEEF v. IEB/Y - Environmental

Defense v. Duke Energy Corporation (2007)



BBTER > AfIERRE? 679

—  EM4FE HREEENT  IERTEEE?

It FR = ibeAE Duke Energy ZEHRRIAIHYRIER © (BOFHERIEL) Y
Mkt ; (modification ) —&d - Je5 2 R/ N HEIERI I (hourly
emissions ) » B2 EAE S EREERR N (annual emissions) ?

(EFZERIE ) 1A 1970 FEIER - 55 11128 (a) FOBUE © T (U
18 FFRETS GURAYVTT B o als )RR O - S RS e E HE
BRI SRR A SERTR E GRS 2R e - ) R ER

5 YR DhREAZHE | (New Source Performance Standards, NSPS ) fRRE
BRFRER RN 1975 1 T Wio PR DIRERHE | AT < »
BE T (UEARIE ) B BR A BT B I o s - SRR

(emission rate ) RN - ) Pt R Ol ) E SR DA/ NRE R BLAT Y
HefCE: (kg/hr) Ay -

(EPZERIE ) R 1977 SEHREIETR - SPEAZERE RIF Il - Al
TORTEEREEEE PRV E AR - T FEBG B E AL (Prevention of
Significant Deterioration » DL fi&if§ PSD) > DIBEGE 3 S5 i m 22 R B RS -
PSD il [ IRe 3 I A RSO TS Gl - T Pas "o ) WUE SR » 0k
BUEHMEFIRITLES 111 265 (a) 3K - BHim [ - PSD #HIrhy "o ) thiEsk
BB IR B 15 NSPS BT P 28 A fgehes - SR1 - BB R Z A 1980
ST PSD B - K T g, (modification) f#RERy T - BEEFRETSYLIR(LA
YIEE b O B S T A OO 3 AR i o A A T G B AR

41 «[Alny physical change in, or change in the method of operation of, a stationary source
which increases the amount of any air pollutant emitted by such source or which
results in the emission of any air pollutant not previously emitted.” 42 U.S.C. § 7411
[CAA § 111] (a)(4).

42 «[Alny physical or operational change to an existing facility which results in an
increase in the emission rate to the atmosphere of any pollutant to which a standard
applies shall be considered a modification within the meaning of section 111. ” 40
C.F.R. §60.14 (a) (1976).

43 Craig N. Oren, Detail and Delegation: A Study in Statutory Specificity, 15 CoLum. J.
ENvTL. L. 143, 149 (1990).
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RN - Y ]E 2 HESR PSD AITAE "ol ) fEEAESCT ERT NSPS i
T Tk ) BESRAHIE] - (B2 ITEORAAN B SE R —BRAVIRRE - 5t NSPS 1M
5 BERIRE AR AR NRFHEBCRIVGETS - (HEL PSD 1S » £
FER IR -

F7i# F12F] (Duke Energy Corporation) F87 Bk AEH CASHIHTE
i PSD Yy i, GEF LI NSPS Bt T didd | RUER - BRI E £
BT T AR TR A S AR NSPS BYRTE M1 T — BRI -
IRBIARE/ NEFHEBCRE » ATt — 2k - B RIMESRAERERE SR 4% - SN 13 ]
EE R NRFHEBCR DR Bl K % - A " S > AEFEED PSD HEdl
(IRRAELZIR -

IrFRER UG E SRR SR TR 1A RIRY R (H 2 B R e i vk AE
HHR A HME SRR FRER R Z $ Y PSD BEHIER TRy "ol ) e - Wi
AR AR PSD Y T U | BMGAT NSPS iy i, —k% - VER
E SR REHE PSD #H] - SERE OISIEN B 2" o BT

TAHIFRIRSE B HIRE - FEARRIRINEH RS PR - AN ERI TR - (K
BEA 25 RIS - ) AT 3ERElE PSD YR HIHEE & 70T
FEEE T ERERRE - AR - AR LEB CAAEERR I B R T YA
ki NSPS Blaz 2 dit | 7 - FIEH EAY I AT T B B AR [

4 «[Alny physical change in or change in the method of operation of a major stationary

source that would result in a significant net emission increase of any pollutant subject
to regulation under the Act.” 40 C.F.R. § 51.166 (b)(2)(i).

“It is true that no precise line runs between a purposeful but permissible reading of the
regulation adopted to bring it into harmony with the Court of Appeals’s view of the
statues, and a determination that the regulation as written is invalid. But the latter
occurred here, for the Court of Appeals’s efforts to trim the PSD regulations to match
their different NSPS counterparts can only be seen as an implicit declaration that the
PSD regulations were invalid as written.” Environmental Defense v. Duke Energy
Corp., 549 U.S. 561, 573 (2007).

“A given term in the same statute may take on distinct characters from association with
distinct statutory objects calling for different implementation strategies.” Id. at 574.

47 “The term “construction’ when used in connection with any source or facility, includes

45

46
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ks © B LR - B (BIRASRER ) LR R 1GREEIE
LIRS

—HEESR (REERER) AEER " TAERERL ) HH

NErd Y=

(EIFZERIE ) A 1963 FHIR AT » FREAEIN Bt 5 B Ry B35 B

AL+ HF 22505 Geis T Ry A L A 3R IR T ORI ) (land use ) AU
2R T 2R A IRE R ) (air resource management ) RO o SRS A
FFIBRE (common law) FEHERY T A3L4Z#E | (public nuisance ) » #E1T245
15 YA TEB GBI - 58 M i AR FIREAE A M T BRI BIRE IR 2
N_E 2258005 G R R B B WS Ik » FUGIA SR I S A T R i U 1A
EAEER R - K - ERIBIER 1970 FERIEMERZE - HERIEOS
ERENRRFSEUR - BT WS B O 2 B OR K T #E /7 (regulatory power ) ©
1970 FAEUETE ERIFIRERIHT - AlE kiR T #TEURE Y] (New Deal ) X
SREFATEORR (agency ) RUTEFETHES o HrBCH sRAYE I & 8 i B 22
BOm T EEEEE | (expertise politics ) » SRR T BB EZ E SR/ A E
SERMAERIE SR NEBRBUERIZE BN AR R ERYBER AT -
B2 REGEKHE 30 FFRYEES » 312 EIRRIERAIRE S LI 2R ARV,
S ERY - BIAEI L HIZE A ® (independent commission ) » RIS Fyik
B GR EH 3k RS I R AR B A2 A R - H AR THY I B ik " 2
BEANIRER  (collective indecision) HUASESE « MFTEE " FEHERBUAERE | 19E
FIRK » FE— AU ERRA AR RS LT BRI SRR B T 3T %
BEREWEEEENBEGAT) - Kt - 1970 FARFAVERIGESCR R &%
TR ) I GRITZERIE ) MBS IE R IEAF RO T B R A" -

the modification (as defined in section 7411 (a) of this title) of any source or facility.”
42 U.S.C. § 7479 [CAA § 169] (2)(C).

8 Lawrence W. Pollack, Legal Boundaries of Air Pollution Control: State and Local
Legislative Purpose and Techniques, 33 LAw & CONTEMP. PRoBS. 331 (1968).

4 Bruce A. Ackerman & William T. Hassler, Beyond the New Deal: Coal and the Clean
Air Act, 89 YALE L.J. 1466, 1473-75 (1980). i SCEtFERZIEREE (1990) » (&
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1970 FEIER (EIRZERE ) ERBFSRREE R AR AR
RENGHFERE » A RZERIGYE (air pollutant or criteria pollutants ) #4 B »
g — 22 R R EIVE R ER T BR 2R EEEYE | ((National
Ambient Air Quality Standards, NAAQS ) % o [, —fEise s ( BRZ25E: )
HIRL L ET » REIA KRS P B BRI SR JACHEAT I E & - ISR
Z a8 FERIERRFIE R & RO SRE R i S BRI BE FTERE
T (accountability ) FYZEK - A - BRIGLERDE (BIF2ZRE) K - Mgl
REMRE AT E W R - W 4R T O BRFEAD R TR & 7o I 2 -
PEHBCRET™  JLILE RSB T HvsR(b  (ends-enforcing) 93735
R — TG TECREREAI 2 - DIRH SRR R R
Syt E B S PRI R EIE] - DI TR BT I - BT
S AR IR A fy T BERRSRAL  (agency-enforcing ) » JEF TG SRAY B (o[ i
HERIALE -

Wig (RFAERIE) 5 111 15 R NERR RSB RE JEAMRRY " Bk 22
ROERERE S5 EE T INETEFE (State Implementation Plan, SIP )3 >
DI INARZE R B BRI S T BEIR AR ERE | o 3 E RS NER
Al E R BRI 220 - HERRSERIRE ] DUKEE (R A 5R0E ) 26 110
REE (k) IEHUERRIHEM - AR T INE TS L WEREIE
TR o AIRE MR MGA TR T INE TEE ) B A G R

RIBPGR LR - BERiREE ) - (EREEHmE) - 2061 - H87-111 -

0 TR RS EAEE | AR (primary) FIZKEE (secondary) o BFRER{REUK
B QRIFZERIE) EL108BEHRHE - $HELUR ST A | HRYE (criteria
pollutants ) 43BIHIE EEMXRE T RFLERMABEEAE | - G5« ZS iR (sulfur
dioxide) ~ FRIFfR; (particle matter) ~ —48{k% (nitrogen dioxide) ~ —4& (b
(carbon monoxide ) ~ E45 (ozone) Fgt (lead) - 42 U.S.C. § 7408 (a). AR
&R " 2B EREEERAMGEEE |, - "2EEBEREEE 5
2 GRS > Hifaake - H300 ~ 332 -

5t Ackerman & Hassler, supra note 49, at 1476-79.

52 |d. at 1566.

® HHRERS 2 RS TEE  AiRE3 ) H34 -
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W FRER R B EK  BRASBR IR v DLE BT BN A AR T BRI 1T 3T
# M JUBAEE TR RN | R B TR
( non-attainment area ) °° - i B SR $R HY B B A 9 B H 1 dh A e
(technology-based control standards ) *® » 1 " A58 2 FARHERE | (lowest
achievable emission reduction, LAER) ¥ -

e TINEIT IS o A (CERIFZERE ) BHUE T IR AR BOSEE -
R A RIS BB B i B A — R 2 T 9T AR D RE AT
e ((NSPS )™ o Bt RIOREHE SR B AT 3509 RHE 22 A %E ( technology-forcing
standards ) » 7 ] 53 ol Y o8 AN SR ] A9 S SR i i S5 P e RS S R AR 75 B Y
HERR - kB8 (EOFZERIE) 38 1L IRBUE - BRFRERIRE LS REfAE A
SRR T E 5 | (stationary sources b AT ) HIE T HTSL
VRTIREREHE | (NSPS) » BURZEETRA T iR R4 | (the best
system of emission reduction ) » DGEFJHEAYRR - NSPS $2 4 B i —
FOURHEAZEAE » PRI 78 3 mT AR 28 60150 A 10 WO 8 st 0 T R P M 20 < AL
HE o PRSI BRI - HIE R RHS A ATTERYRE T - [FIRE - Bk
Hra i RS » 5 KRB — RN » KSR N Z TRy T WA R
TR~ RRCANE > ST A S BT R 2 S B S ™

% CAA § 111 (K). DANIEL A. FARBER, JODY FREEMAN & ANN E. CARLSON, CASES AND
MATERIALS ON ENVIRONMENTAL LAw 590 (8th ed. 2009).

© BNAERER T ARSI | 0 G52 RS  AifEE6 > E306

* BTN EERRy T DR R T A e A | > 3522 RIS > AiHERE6 - E(302 -

R RS RS > B > H43 -

B I BR B LT ST S 15 T S B S AR Y MR AT AT AT G DD e A M

(NSPS) HYZERIFERY = T (BIANIE R e S R B - Bigm b T s dess

REATHE ) FES BN BRBIGES) » INE TE B EHIBI G YR e A R 2

RN R EARE (NAAQS) FTLEE - Se B N FB R B R TE - | A

B TEE 2 R TE5E - HifeEE3 » H35-37 -

HoLLy Doremus, ALBERT C. LIN, RONALD H. ROSENBERG & THOMAS J. SCHOENBAUM,

ENVIRONMENTAL PoLicy LAw: PROBLEMS, CASES AND READINGS 696-97 (5th ed.

2008).

59
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1970 FERRAY (ERIFZESRIE ) MRS T THEEMERE | (attainment area )
AREE—HRER o KL SRR o T BEIR 2 REEE | B R
EATHE » HETEIEEZ N > EREAHHEEE UG s R
MNAYZESRGE L T IR 2R B ) B RES  [EE S HIREEN - T
WAT LR 1B 15 P22 R, b — B R IN R Ry 1973 4 Sierra Club v.
Ruckelshaus — %< F 3R LA RE® - BFff L Wt v o e 7 I 2 BR )
B8 Sierra Club iy 35K - 88k (EIFZ2RIE) WE B IRMES NI LIERFG "
FZERTERGHE (RIS HE T KPR R B A 9 T N TR

CQEIFZERIE ) BNTHE ERYRAE T IRGE ROINE 2 B2 R & IR e - HE e
HE AR ~ ARl 2B A R4 EEREST o (5 101 528 (b) 300D - KILAT:
ol S EEZE R E FRER TN TR o ROBEMERFE " BIZ A R B ARE |
IR > HRET LR o IR R B i e SR -

18 FIFIDR e SR BE AP SIE RS - KRy (I R0E) IR A1

TR | HARE o IR R B o fE (IR
SERRA BB R ERERUE - KL > 35 5% (AL IR S
s B H B9 M RRE o (I FRBR (- 4E Sierra Club v. Ruckelshaus 2 #% -
filE 7 —HE TR RfEGR ) (nondegradation) fTEE & LATHG T CEREHEM
i (7SR R o RN PSD AYBETE® - BIEE (ISR ) KIRISC
BUERGIRSE T - B B LR B M R R B A LR R kGl 3ikbe

% Sierra Club v. Ruckelshaus, 344 F. Supp. 253 (D.D.C. 1972).

81 Fri v. Sierra Club, 412 U.S. 541 (1973).

62 Richard B. Steward, The Development of Administrative and Quasi-Constitutional Law
in Judicial Review of Environmental Decisionmaking: Lessons from the Clean Air Act,
62 lowA L. REv. 713, 741-45 (1976).

Michael Herz, Purposivism and Institutional Competence in Statutory Interpretation,
2009 MicH. ST. L. Rev. 89, 109-10 (2009).

8 39 Fed. Reg. 42, 514 (Dec. 5, 1974).

63
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SERE o R By 1RSI ST — P IGHRRR - BIER 1977 AREIE
CERIFZE5IE) I > MR A Ty S I B RS TR e 3 o™

T3 > PSD SERAE SR | FrA R skaEy T EEHEK

%, (major emitting facility ) - 52 FE Mg el TRGsaNE - 0 0ERA T I fE

T PR AR | (best available control technology, BACT ) o 15/t el iz
B - EnE G AT NE (de minis amount ) - 5t SR S B
REEFA] - AEEH b - f S BER R R K (— ) TR R G ?
() frf3Hdksd (modification) ?

RIS —{lA FRE » =B GEs A AR E By B — R R > —fE T &
B F 2 HRBCRIR r R —(8 £ EEHR G - KU > el iRy - HETR
TG 2 BT R - KB — LR AR R A HE GRS e 5 » 2
HEACR T A P R 18 = B R BRI R R > RN RE 5B RUSEF AT - It
BIATEE THEE , (netout) © o ZH - 55 ERIEHIM K Duke Energy FIury
Blided - FEE 53] -

= EH#ES: TiHEEE | (grandfathered ) IFEE

Mve B A FIR R ~ AL REEACH NI 3225 I BERERRRS - fE3% ISR
A 8 FEANEIN KT 8 EE g - Hrp a7 30 MHAUBREEEE )/ A - 5 LEH
AH i FAE 1940 SRERERAT - i 1975 4F - fi 1988 fEpHAG » HoafE T
O IR ST IS S A T AL LR TETT T 20 MBS -
SERIBFATER IR AE 2000 FFEAVIRFE - B TR 2 R SRR

% Sierra Club v. Environmental Protection Agency, 540 F.2d 1114 (1976).

% CAA 88 160-169. Craig N. Oren, Prevention of Significant Deterioration:
Control-Compelling Versus Site-Shifting, 74 lowa L. Rev. 1, 11 (1988).

%7 See id. at 16-17. 7R&%2: i Alabama Power Co. v. Costle, 636 F.2d 323, 399-403 (D.C.
Cir. 1979). [t— RfEt 223 H 8 Bl i =ik befe Chevron v. Natural Resources
Defense Council, 467 U.S. 837 (1984)ry L EmEE

%8 Philip Terwilliger, Environmental Defense v. Duke Energy Corp: Why Pollution Is Still
Pollution During Non-Business Hours, 12 GREAT PLAINS NAT. RESOURCES J. 171, 172
(2008).
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A TR RIS - CASRS PSD I 0, S 0 MERRSEI
5 T BRG] (Preconstruction Review Permit) » FHIEE (52
RIE) WIRUE - AR - AsCE AR - HEHEE AR Ry 7R
FH H HSECERTAER TR (R ~ #1852, (routine maintenance, repair
and replacement, RMRR) » i kfE % " okgdt | (modification) - #5081/ H]
e CRIPAERIE) T TER R E L —EI BRI T OO ) BE RRERE
5 110 5% TS YLl HERENE | (NSPS) B - MR ERIEE 15 NSPS
FIERTE A S > K Tt ) E R R RS AR RSN - IR ERE
YT o AL e EE T AR BT AR R T R HE R T
BE R OO ) BUE SR - ARRESEHUS PSD HUFFA] -

FESEEE ST R 5RW Je (HIF2ERIE ) ST ~ BT LIRS TRYZEEAE
HITFB - A1 1977 FEETENT - SRR EIRBEBOR B R BRI A 2 &
WURERZ SRR 30 BN « RIIL - (IR mRine " s uss
Z ;(New Source Review » NSR) —ff¢1¥f I B2 E#E & | (attainment area )
I T ASEAEEHE | (non-attainment area) &rh™ » AT AHT % BTk L5 4
U5 AR AR ARALRIR15 3t - B — AR HERR T IEERTEC A
ISR o ILERTE AT Q550 B AR T B ARV N L AR B A

% 42 U.S.C. 88 7411[CAA § 111].

™ Shi-Ling Hsu, Reducing Emissions from the Electricity Generation Industry: Can We
Finally Do It?, 14 TuLANE ENvVTL. L.J. 427, 435 (2001).

TR R (NSR) B I 0 T HSYLERERREE , (NSPS) HI
EEHIHEARE - W LR HDDRERIN A —R » 197TEEIERT (BRTF
ZERIE ) W TR RRER ) (NSR) B - BEORATAIYARS TRt fEdTat
RS YLIRIRE - DAMEBRIUR E RIHR ORI - A REHG BUEEET AT - NSRFTEE
SKRITHE B RIRIAEPSDIE £y i E A5 IR, (BACT) - fEARERHE
Ml (non-attainment area) HIlRsfe@fSiy " AR B EHERE , (LAER) -
Nathaniel Lord Martin, The Reform of New Source Review: Toward a More Balanced
Approach, 23 STAN. ENvTL. L.J. 351, 358-60 (2004). ZHANSPS » Hij 2[R — 5
FIREHE - RS AR T EOR AR AE R i HIARYE - See FARBER, FREEMAN &
CARLSON, supra note 54, at 697.

72 40 C.F.R. §52.21 (b)(2)(iii)(a).
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b > AT LUE AR MEE AR R Ui R - It EREmRE T Hns
BJRFEA | (NSR) HYBLEISIT a2 BUR IR BB UL P2 R 15« IR Ry (ElH
Bl T WA o E B MR HIRR I K] - — 7 T & 88 RE WP 8 F R 22775
REHE S BB P 215 B AR > — 7 M B FE R4S P LA S A FIEiE —
R o HFESEEZ 1999 £ 1F » 5 432 4 IIREERS B2
BHAY 1980 fELIRTHIEEIG - FEM Tns RS o Y 0 BEE
WHIAERS SRR » (EE A nREMEEE Rk CEITZE5RIE ) e 280 T ol |
(modification ) » fEfMAAZE " FriE FIRE R S 0 BRI " BUA IR
£, (BACT) ™ DISEFIR AR - th—F&RFRETE  Heikaitn
K RIBLR SR ERER R e dx A T O ) RIS - AR > T IRER - HERE SO
Tk 2RISR - A B R FHERAI A - S B R
B B3 - SERE AT TS | (grandfathered ) 66K -

TERTARIEREHEEE AR - BRFSERORE FAAAST ¥ S S6R A T iH 25 |
fEek ~ HEREBEH 70 FEARERY L3RS YR SREGRAARN « IFERIRE
Bl Bt A PN AL R ZE 35 25 NAE IET BN - 2 1999 A e ) —HE ERAVERAL -
Fik 12 RRAUEE J10 ] (REEHETE 51 RER ) TEAETTHEFIAAE s
HE LORGE TS RREL ) P o HEESEESET AT - HE - BEED
BN B BRHESER R E R BRI 5 - 3255 1E 2003 4R i REHE T AL
HWIEIRE - MEE KB, (RMRR) fEHES » Mg " Bl —R ke
FROARIBERH A | HEHEHCRE SR EZ4 A — &R »
A Hy AUCBH RGN - R T ROE MR - R, Hig
QR A SR - R o 1T B2 #E New York v. EPA (New York

™ See Hsu, supra note 70, at 434.

" B RGE  HifERE6 > EH305 -

Robert N. Stavins, Vintage-Differentiated Environmental Regulation, 25 STAN. ENVTL.
L.J. 29, 54 (2006).

Heidi G. Robertson, If Your Grandfather Could Pollute, So Can You: Environmental
“Grandfather Clauses” and Their Role in Environmental Inequity, 45 CATH. U. L. REV.
131, 158 (1995).

" Equipment Replacement Provision of the Routine Maintenance, Repair and

75

76
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1) & s B LR R KGO AR R HEGE S (R AERE) 1Y
EEIESCT DRI B A s -

Bt e LR R W Kl EFREREAE New York 1 F[erh 2Ry (HIF245R
)5 111 EE (a) B FHEE 2 T (R frrEl LAY | (any physical change ) »
(e BRSO REARE - HERE DL L~ JEfE L - Wi Redig b
TS - ERETEA T B LAY | RIS At LR T YR R | -
RIS FRER CR el T B AT | RIS RIRY IS SR A AR A - [RIE
WAEREIRE SRR EE A ) (NSR) WYERY » R SER R FER
PRBAYEEE TP R ) o PEILES o SERERI AR A R
EBREARS A TEM ) (any) P)3E ERYSCEA B U0 - IRARZE & S0
TG SR < ~ (FIREIRE - Wi e i L mn e LG ERkbe S — 3t | IR
B 1979 4EfY T2 H] 5 Alabama Power Co. v. Costle®fgHi sy Mk | ArJE
ORGSR E LR EE RO TR AT O NSO R - [EIRE > RS
FBERKGE _FEREBEAE 1990 F£ERA Wisconsin Elec. Power Co. v. Reilly HJ3k
v AR (EIPAERGE ) 1977 RGBS DL e i ] e g [ U
SEETRERE > A BERF A TR E 9% o T FR R L T S - B BEAE
New York v. EPA  (New York I) Fpkrf » JR{EVIIE BRI S iEm 3
B2 2 AT ARG A SRS eGSR E - thiRg "ol SEs T
HHRES R - BSERRE N RER Yk T RO IR 2R ~ MEE R
SRR e sk ™ -

Replacement Exclusion, 68 Fed. Reg. 61, 248, 61, 270 (Oct. 27, 2003).

8 443 F.3d 880 (D.C. Cir. 2006) » [KkseaiE B—H gt ZNew York v. E.P.A. (New
York 1), 413 F.3d 3 (D.C. Cir. 2005) - {EFef12E Bt FsNew York |- 7 FyNew
York Il -

™ New York v. E.P.A. (or New York I1), 443 F.3d 880, 885 (D.C. Cir. 2006).

8 636 F.2d 323 (D.C. Cir. 1980).

8 New York v. E.P.A. (New York I1), 443 F.3d at 886.

8 Wisconsin Elec. Power Co. v. Reilly, 893 F.2d 901, 908-10 (7th Cir. 1990).

 New York v. E.P.A. (New York 1), 413 F.3d at 40-41.
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Bt e LR R W Kl EFRIEREAE New York | g5 HY - Bl @A 1977
FEAERT (ERIFZ2RIE) I > BIEES> NSPS A1 PSD AyE#E™ - NSPS 2 —fif
PERHEBATAE - BIEE (RIBFAERIE) & 1L 5RES (b) sRBEIRITERES
QR RN R > 537311388 F A R R HS I ATHE. (RAN T e ] Rl 7R
Heffif#e | » Best Demonstrated Available Technology, BDAT ) » #&LE R E 1]
BOE T BRFRZERGEEE | ERIER - 27 PSD HIE S TS T

FAERAERE | Y Rl 2SR S B BRI A Y SR ET R
PIEHET T - A TRERORIE ) T o T NSR RN 23t i 2 A E

FGEE] NAAQS » DAPERIETase ML P - S BE M g i ast mop IR
i > IRIE A CEITFZE5A0E ) 19 T o B T it ) e SR E S E A -
138 —E B R ZRRAVEFIESL T » BRFSER IR ERITT B A & MEI A RS 1%
R TR ] - S aae R Aepiia e et o624t - LUNSPS 5 » BFFRER R
B EACAE 1975 SEFAAHE B TEE & o $HA UG ) (RHIRIRERY 5
S —HLUBTRIEK " R AP RIS (to increase the amount of
any air pollutant emitted ) % » H—RIDIHEBERIERAZE#E (increase in the
emission rate ) - [KIJtk - B EFr Eb e G EERiERBEAE RS NSPS A1 PSD
HIRREARR » PERFHEREIENRAS A ERS H 1 £ FE R A5 E B Al e fig
B o Rl BOBFAORRE - SELER PSD BHSCHER] NSPS B Mot | 1YE
0 JUraXANIRIfERE 2 YR H YT LB R R T ry e I EUE NS ? e 1
New York I & New York II » JiiFSEFfr Ebmm g &Gl _E 3Rkl A R EE
HERE - E BRI B AL e A R ZEA R A5 E RS SR Y G
FNERAIBF A A rmni e - LIRS E 8 (aE R e SR (hard case) -

+ FIREIARRFIR - MRS EMEE R AR

RS EF e LLnm A B FRibe—A% B SR PY G _EERiEREAE U.S.
v. Duke Energy ¥pkrh® » {RiE 45 H! NSPS FI1 PSD &y BAE R » 3%

8 |d. at 11-14.
8 U.S. v. Duke Energy, 411 F.3d 539 (2005).
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e B H H A FERERe R FIR TR - BORRYEERITER © NSPS 2 LIRH#E
HREHE Ry = - IR B AR AT et I fRI DIRE 5 1T PSD S DA el g &
Ay B A m A S I B R T R A I Ry T+ 3 B A A1 e W e e A
HI% o SR > FBeal B AL R T RIEAER TR B 2T AT LISHE PSD 16
S Tkt 5 (modification ) » AN NSPS 0 Tty —FRYE
o IERBITEBURRRR AR - ERLEST Chevron B REEE A -

1. Chevron Fkrh » 511 Stevens KIEEEE * T ANSSERGE F #AERY
IR 5 BT ERAIB iR AR B 5 - MR TR R
FEELE ST - ® ) KL > Chevron 25—tz T Bl & CASEH S
FRPFHELHAYIMEE S J 7 5t PSD B Tl | AUER - BRI
FEIREREE R B A HAE B R R R - (PRI AR ) 2 169 2 (2)
AOACE R T E R PSD R idtny E R MEANE (as defined) 25 111
28 (a) K NSPS FYEE # - BAlioR 1 B A — R M A RI A
Aoy » PR — R ME AR R E 2 - TE BN RES SAHRIRY E #IE A
[FfrfEEREE -

BB AR VUG FARER S S EEbe 1981 AR Rowan
Cos. v. United States™ » #5 H [Fl— M SO DEEAEIRIRRE - 35 i (B
b Hi ) (Federal Insurance Contribution Act » FICA) ~ (B ZEFE D

( Federal Unemployment Tax Act » FUTA) 1 T 7% |, (wage) BYEZ » BlfT
FRREE AT HE  E SRR T R - RMBIZ AR (Internal

% 1d. at 543.

8 «[I]f a court, employing traditional tools of statutory construction, ascertains that
Congress had an intention on the precise question at issue, that intention is the law and
must be given effect.” 467 U.S. 837, 843 (1984).

8 Duke Energy Corp., 411 F.3d at 546-47.

8 452 U.S. 247 (1981).

O (BRI L) A (BRFSCSERREE ) B THTE L (wage) MYER ¢ TSR
i A PR T 28 o S > B RS R IR B & S A Sy R B (E A - o (all
remuneration for employment, including the cash value of all remuneration paid in any
medium other than cash”) - Fif3fR B IAHRAEE AU E AR T e R T (R
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Revenue Service, IRS) AITEFTTSHREGRE " FEAIFTSHR ) ROBUE » FEHIE
FICA Jz FUTA REEFRN "#i& ) il BERBERIEe: - Blnmik
Bekii T MR A RIS 5 (plain language of the statutes ) FIT7i%5%E
K S EERRITEG 38 - 15 > BIEHERIE FICA R FUTA ) 7
RN > )HE THRIFTS R TEIRY AR - —EAIRERTEIR - {EEHE
—EUER AP ARE - AT AT LGRERBIE S T #rE ) AUBUE I AR -
HR - BEHEREIFE S R CAHBIRE T A E 28 - B T ORI Ry &
o AR THEE ) (ENEIRRE - IR B S AE

FEARZE T BRFREE VUK EIREREROR - (ETLE N ERARE » ek
HHEE S T BRI RIE RIS - M H - (EEIEr it 1977 4

(EFZERE ) BT ERREEL > AIDIE BRI &0 & T Rowan 5
i Arat v fdifb. (simplicity ) F1—2{% (consistency ) -

RIS IR R EE AR 22 50 - BEERE T B AR DA AELL -
RAEWME e PSD SERERE " ofud | HEFTES 111 16658 (a) K NSPS Y Tk
o T Bk TR 5 (presumption of uniform) ANZAREFTHAERN - H2
FEARZE T BE EACE R HERERRRE - ZERGERE "t ) REUEREE
%5 - [Klitt > "NSPS Fi1 PSD Y-RIRI FIi - RAERERENTEEHIIELK (mandate) ;-
R FREE DU Bk be e Ry A SR B S T — B RITEER o G s
RIZHEBE AR (effectively irrebutable ) -

SEPYKE AR AR O E 1A BRI /M BURN R E
AN B o B E R 2 0 ER ER 1 R R £t R R S B BR B N 4k e ——
Environmental Defense » EH{ TR 5 FS i =1k bekz 7228 (certiorari) - & A
BOMYE » B it m B E < - B2 A 1971 LUK - Biflixm

NBEFRE) KEHEIE AR AR ST - EHE A8 EER B S N iy
HE(EE - (“all remuneration (other than fees paid to a public official) for services
performed by an employee for his employer, including the cash value of all
remuneration paid in any medium other than cash.”)

%1 Duke Energy Corp., 411 F.3d at 550.
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b RAEBURFAREL S ERRAGIRIL T - 5 PR - ik (HIISZERIE) 5
307 f5e2RE (b) HERUE » BHRBEERREI TBu < 2T (validity) Fy#EL
JAAERK AN 2 AT 60 H Al A Phnn R sl _EFREbetet - AR YK
i EFREBE R AR E S EERISE TBRFSRREGR PSD BYITEA <K
71 BEARREI T (SRR ) BIRUE - 8 —BiE Bl mmnikbadt TR %
ES[E A PNE

A B REARFIAR - ARAER B

Souter A¥EE FZEHY Environmental Defense v. Duke Energy Fph et
¥ T [E—R R AER S - FEPEAHIRIRRE | - SRR R UGE FFRikbe
et — I RUBR R s " RHEEAE ) (effectively irrebuttable ) » B fRIRME - A1
PRI R % o Wt i e | A%l 1932 AEAERKIAY Atlantic
Cleaners & Dyers, Inc. v. United States » ¥~ B 220 ERFEREIR A « T K28
B FENAE RIE SR » EIRAME L BUR N ERERE - i B
(Al ~ TR A ] — BE A S T O A I — FHE » )RR - 35
R ¢ T A — SO R — % L R [R)ES 43 M R AH ] e R 6 AR IR
SR AEFRANLL RS - B SCFAE R R AR FEE R EE S Cintent)
MBSO AR RIS Sl AR A S R L P - *°

%2 Thomas Gremillion, Environmental Defense v. Duke Energy Corporation, 31 HARV.

ENvTL. L. REV. 333, 338 (2007).

% Environmental Defense v. Duke Energy Corp., 549 U.S. 561, 574 (2007).
% «[MJost words have different shades of meaning and consequently may be variously
construed, not only when they occur in different statutes, but when used more than
once in the same statute or even in the same section.” Id. at 574; originally from 286
U.S. 427, at 433 (1932).

“[NJatural presumption that identical words used in different parts of the same act are
intended to have the same meaning ... is not rigid and readily yields whenever there is
such variation in the connection in which the words are used as reasonably to warrant
the conclusion that they were employed in different parts of the act with different
intent” Id.

95
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L H st —45 | F 1997 4£649 Robinson v. Shell Oil Co.% » Z5HARER 5
IEBE RSB PR R IR AL - R SR SFRRAR - BIBEAH[R]E SR AR
(common statutory definition) - H15#6 2 MAHE 7% - Robinson Z=i4 K
1964 4F3EEY ( BAEE ) (Civil Rights Act of 1964 ) > 55 704 155 (a) 18
"fE& | (employee) —FAl2 M ESE "THiE R ) BUERP TBITREA | - B
EEEER AR (AR $H TR A ) —3 ) ORE T ES
EE % E RN ] ARk R & BUT I B EHTE & (RIMTEfRREns - IHZ
Bt o MRS (context) i -

{HJ& > Robinson HT iz ikbes [FHRY Rowan ZEE i ItbHH% ? Souter
RFEETEH - ASERE AP A - 2 MERERRAY Robinson {& 5%
o HEHRE L SERIEAIRIEAAEE - 76 Rowan %< - FICA ~ FUTA FIFRTS
BUESHE THE | AAFRES @ (2B AR R T T R AIRE
TTECAYE | RIA S e S RRE TR R RARAY 2] o Bl s e RIER Y
b7 E  BR5E FICA Fl FUTA By E R BFTSMIAARR S lBR =
EROREZRE  BAIPRGIERRy T AR SO A AR R R ) E A
ME S FICARI FUTA Y T#7%& | BUELERIFT SR 5 -

Souter AIEE SH—F - BHHEEEAZ (EFERE) WEE - £ 2001
FEAERR United States v. Cleveland Indians Baseball Co.# 1% » BhFi i
Beaths T C#i& 5 (wages paid ) fEARRIIRES Rt B BUE R - AT
SRR —OUIERE - BBl R BIR R R H& 8 (longstanding and reasonable )
HIZERfRE - FEZENERERY AR sy e - (KL - T MRS R R WE
HEEEN IR A AR RE I T - Souter KB BN E S FIPR L1 » fEER MR H -

MRGE B2 28 A - (Context counts.) '@ -

% 519 U.S. 337 (1997).

¥ 1d. at 342.

% Duke Energy, 549 U.S. at 575.

% 532 U.S. 200 (2001).

100 «There is, then, no ‘effectively irrebuttable’ presumption that the same defined term in

different provisions of the same statute must ‘be interpreted identically.” Context
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£1¥#f Duke Energy $EHAGHUEE - Lt ¥R #E RG] PSD —
it R EHE ] NSPS o ISR BE U A T AEIRIRY S » HIRElaT i mT DARR RS
RE—Y) - {0 PSD 2@ T 3kESr " HEF | (cross reference ) icEfG NSPS
HIRLE » CAS B RERIA 7 B 2K E mEE R HIRS S — RS - HE
£y Souter AEE Fers JF 5 PSD HsE R #rats gy ( newly constructed
source ) » ;R AREIEIRFHTIAY B P SCF 34 T T ikt (modification ) »
b —HT SR T it BYTEFEFRI] NSPS © SR » (€T S HITIE
ARG  BRAIERERN LA S B 1A BOEE PSD HYHEHIFIE - skdi 8 PSD
I NSPS 7 REIFERRE " « [KItL - Bl imermmkbiathy - THER | AOSC 7 Imids
BHER SO REST B HEBRTT BB S PSD FI NSPS HLAG R [EIE 1 7 5922
Y2 o RIEERESE Ry - EREE] PSD Fil NSPS AR [FEHIIRES - 1276 (58
FREORBFER R F B "o, SATFHIMERIE R - 1€ - BRFREBRIREAE
PSD 11 NSPS mafEl A [FI#EHI T » HEEIH "ot | AYE Fis AL A B n i ]
P IEBEERE T LA o [ TR R - s PSD BE
TElRIEERR - & T CEEAERE) NREER -

EEAh - B B e e T s R AR RS BR R B VA B e R A T B 2 » T
PRI R AR PYGE - FREREE A B AER (R B AE 1980 S8 finy PSD T4
HEARM - BWF R EiEbad Ry - HIAEA » BFSERREFIELL " B
2  (actual emission ) 2K5EFE PSD By " &ftidt > MFE " =/ NEFEERE | Chourly
rate ) Ay - BRFRERIREAE 1980 R ARAYTT G RS FREMZE] 41554
SERELEAEIGR THEBGE | A FTdCE s S BT AT o R SN H]
BN =G e e o D= B TGP R PN N5 NS e
(TR - ST 5.2 > 12 1980 4 PSD {TEUa S SUF K » IRAREAE(T
fafE @ PSD A1 NSPS s (6 — A m REM: -

counts.” Duke Energy, 549 U.S. at 576.
101 549 U.S. at 568, 576.
102 549 U.S. at 576.
103 Id

104 14, at 579.
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7N s MAFEAIFIL : Thomas AEFEMBRRIEREME Scalia
KAEBEBILER

AREIEB NN AEE — B EFEE - 158 - Clarence Thomas KiEH
RHHAERE  METRPEARTKH AT TR BUE - ZHER
AR FeiE AR A RIRY A RS - BB E% - Thomas KEERE R » °7
IEHBAE PSD EUE » EIRERR A 2R RE TPk ) BRI E ST
BT —FIEHE RS S CASHIE TR R 22 - s
55 PSD 1 NSPS HURFEIEHIERY » WAREEH T 2 20, AYTLERE

AN - B EEIYE » BESR Thomas AR B Y E RATFIR A S B EAREH
QLR 72 5 - h3E IR B B BOERAE AR S IS © 85 Thomas K%
B A AR R BRI RS ERE ? A0SR T o ) e B A AR ER
RS2 Reft s BB A FIFERZIGR ? B IREAIE - —sdi s OR EF|
Antonin Scalia KIEH @ FEAREIL—BHHU0E " QHURT ) SBESCERfRE
T3tk WH R - HEEM[EE Souter KIEEHAY - BRE& (context)
SEEER AT (text) gEK?

I FR B e AR A AR R BEARGAHES] Chevron » (HZ3mE il
PSR Y T 2 ECE TARES Chevron (19 s ar ks b AT 155 »
ANFEIABFS SR FERERTE - BHRmnEbeal Ry (EIFR 2R ) HRHER
BUE - WAMRBIGET PSD HHIEZATHBECAE BIES - Kt
HEBLE Chevron 25 — a2 » JRRIT T ECHE B P EROIE R IR 2 &5 Rk (AT
FFF ? FEBL » SRR R AR T IIE H R 2R BRFRBR IR S T O | TR
HIRIFIfeRE - R T BE - WG @Al EBeRoREs T AR ST
P i B A9 TR R R e UL ZH B IR A& T E » A PR e 17 O B = 19

1% 1d. at 583.
1% Benjamin E. Edwards, Environmental Defense v. Duke Energy Corporation, 33
CoLum. J. ENvTL. L. 197, 208 (2008).
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(longstanding ) H&EAVMERE - BEPGER 1 RZIFA - (H e Aleruik
#¢ (deference) -

FHIEEPTA  AZERIEREL RS TE (LI T Chevron ZEARRE - SRITTSE R
AR JRATEH Chevron 55 B I T AR L B  (EPEDE SRR
SRR T E R | (TJE T OCERRE ) R - JRED > fTEOB AR R
BEAEH - AR R AT ALk R (legislative intent) » L
HUt EI WO MEf#RE (purposive interpretation ) #65P2 M sa g™ - (HEHHA
Chevron [{ELE S %2 — Scalia AIEEME™  HIOMEFEIE S5
Chevron AR EGIJHEGAYT - Fof] Scalia AIEEFEARZE T IRFFLE ?
AR I — AR R B E 5 - HEEFERERE—KEHH Mass. v.
EPA » W] DIRYA4HARE - Scalia S FAEARRENT S » EEE kst -

2 “HtmER "ERERYE, B

Massachusetts v. Environmental Protection Agency

CEHER - ZIRRRLaIPkE

E4 44 2000 4Ef14) Bush v. Gore 271%™ » Mass. v. EPA kA2 B FR B 1 b
RN AFEEE L O LA EEAR T RESS S
S REEMAZHER 54 4 fEREES IR T M ARERSE » H

197 Herz, supra note 63, at 111-15.
198 Michael Herz, Textualism and Taboo: Interpretation and Deference for Justice Scalia,
12 CARDOZO L. REV. 1663, 1663 (1991).

109 531 U.S. 98 (2000).

N0 i R R R Ry T S B ek B A SR B EE Y BRBEF PR - Jonathan H.
Adler, Massachusetts v. EPA Heats Up Climate Policy No Less than Administrative
Law: A comment on Professor Watts and Wildermuth, 102 Nw. U. L. Rev. CoLLoQuy
32 (2007),
http://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=1101&co
ntext=nulr_online.
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—FHEFEAKILE John Roberts SHffiE5E o AZAESEH 5 [EEBHEIAIF
i o SR RiE R e ~ SRR KRB FIDR © SR R R B R i
ARG RRAAE A TEGE LRE 2 IR A - SR~ HEdhekpe - sainfE A
BB ECE B o AR R ERIE (L (global warming) B
BIEEIEN T3¢ (ARREREEESE) BREGEE - TR B R
IR Z Fam > KL A i e ik Be R A A A 2= BRIR LAY IR RE - 53R

%35 -
RSB 1977 47 (RIPZERE) KIRIEETAT - MAITE - 1038
2 30 4P - AREERIEREIITIS - R ARIFSE S O - &

HAFEZ 30 4ER S 10 ERIINHRIG 0.2 B2 - BBl T BURFRISE it
{LEF9ZE &€ ; (Intergovernmental Panel on Climate Change » IPCC) #5H! -
7 50 FERIRREE A R IR %= 5 He (anthropogenic greenhouse gas ) HIHE
EEYIRR - SRR DRI RA > TG
BRORHEr I — S LRI - [EIRF - B SRR SoER ) - gk — A
{ERRAEER - LRI S IR I R AA U - S BRI B B T v -
ERIEE » kA R FRCER: ) 53 s K B SR Ml AR T AR Y B B R — » ARTTT R
A B AR B R AH AR RERE - SRR R EE M - RH B RANEE
B3 BIZR LU ARSI AR » {23 PR S PR A S 258 - SR BEE - 4
fH e TREBIR AR - DU R R BSR40 ~ (PG ~ IS RIENE S -

111 Ronald A. Cass, Massachusetts v. EPA: The Inconvenient Truth about Precedent, 93
VA. L. Rev. IN BRIEF 75 (2007).

Y2 SRR S SRR I 2 B PRI R R SRR T R R LSRR
ARG AR - th— I 22 R o T B R 5 - 3 BRI LB SUE USRI T
e I LRE (LL20004E feRetE ) JREE HaVATH b T B A o VR IR Y S fee
Gl EHAE2LHAC N R BR G IR T e i FQ3EE » 609611 Hl BR ) I RGIRAE ©
James Hansen, Makiko Sato, Reto Ruedy, Ken Lo, David W. Lea & Martin
Medina-Elizade, Global Temperature Change, 103 PrRoc. NAT’L. ACAD. Scli. 14288,
14288-93 (Sep. 26, 2006), http://mww.pnas.org/content/103/39/14288.full.pdf.thtml.

13 |pCC, Climate Change 2007: Synthesis Report, IPCC Fourth Assessment Report 26,
39 (2007), http://www.ipcc.ch/pdf/assessment-report/ard/syr/ar4d_syr.pdf.

114 ERic A. POSNER & DAVID WEISBACH, CLIMATE CHANGE JUSTICE 10-13 (2010).
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R BB BN 2 M AE 1997 3t [F5 8 17 H#EEE (Kyoto
Protocol ) » BHA BIIEZUEE ~ ittt - SCRIE R = SR IR i SR B SR
HESRAE P ARIEREHTE A EFE B 2RO & - ERE%R L5 iy Moo

2001 FFEAMRBEBIF EEIERIEES - EEZGRETWE IR
B o SHE b AERTARBEBURTA BB R A EL AR B i L

R FoR AR R SR Rl (BRI AESRIR ) P A2 s e
¥y (air pollutant) « {H3Z » /MaF RS EarHIBFRER R E R AR — UG
FEATHEANERE R - SRR R IRE IR EAYETIRES] (regulatory
power ) M° o [t — I AL R S Ik G -

—ENFH BREECEXETIAEREE?

ARGV S HRER L > L8Ry (RIFZERIE ) 26 202 556 (a) THER (1)
o EPOCHUE T BRIEEREGIER AR SEAUE - B2 (AAKF
fEel) A REATEAE » RISE{E 2 HH A R B) ) EE I ) ) i 5 [ S HE i AR
2RI HWE - AR HFUBRL S5 R R el BTSSR 3
1T AT DA B T A B A R R R B - ) IR 302 15 ()
THRUE » Z2RITHPE (air pollutant) {315 " EMIZ2 RITHEES T S S8
ZAGErne o AR L LS AR O PE B - K
HEBCEA B Z2 504 - ) (EERERRTN)

15 7vGMUNT J. B. PLATER, ET AL., ENVIRONMENTAL LAW AND PoLICcY: NATURE, LAw,
AND SOCIETY 963 (2010).

Cannon, supra note 9, at 54.

“The Administrator shall by regulation prescribe (and from time to time revise) in
accordance with the provisions of this section, standards applicable to the emission of
any air pollutant from any class or classes of new motor vehicles or new motor
vehicle engines, which in his judgment cause, or contribute to, air pollution which
may reasonably be anticipated to endanger public health or welfare.” 42 U.S.C. §
7521 (a)(1).

“The term ‘air pollutant” means any air pollution agent or combination of such agents,
including any physical, chemical, biological, radioactive (including source material,
special nuclear material, and byproduct material) substance or matter which is emitted

116

117

118
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19 fEEIEE R 1999 M FIBR (R E T (petition) {KkiB (FIFZER
) 5202 5658 (a) MEEE (1) sKEIEMmSY  mhfr e ey T [
A DU R == R L SURERY SRR TE ] ARG — bRk ~ HbE (methane ) ~
“FbEE%, (nitrous oxide) ~ E A L% (hydrofluorocarbons ) 2« Hif%
WEAETE 12 JN ~ 3 IR ~ 1 {E SRR B L A BB I AGE (R ™ - Whal
BROREAE B MRS 15 (M A& (MR E Ry MAREBUR ) » AFECKA R
#FEm (public comment) » NAE 5 i H PIUCE#E# 5 B RIRERE R - 2001 4£ 5
H o BEEEEEZEEMEEE (National Academy of Science ) 17 B G B R &
EBPBORIVE R, - BBy RS - JRRDEIZEH7EZ: S & (National Research
Council ) - fERcHEG * 2= FARRIIHEBON 2 BRIE (Lo IR KRB fRE G HHE
TREEZ R - BRI BRSPS RER - /Y 2003 48 9 HIEA Sl
SIS - TEHIA T ¢ (1) (BPERER) MR FER IR 2]

into or otherwise enters the ambient air.” 42 U.S.C. § 7602 (g).

W R TR PR 5536 (e)FHE T 1T BB RAIERS T T B S IR 1R
A BHIE - WEEUEIIEITEE SRYTESHE (right to petition) - | TTIBERA
16 T EHIRFA . (reasonable time) JEFTEERHEIERERA AR ARRETESHE
SRR PN - RRSE TR PR S 706 S8 25 55 (A) Y T FIEMEE A, (abuse of
discretion) - 258 A VT DARREERFL - FREIAHIE T TEE P IR /R ER IR B
BEIS2MEHIE ¢ EBla S ZETE » BRI TBOER BT RS S S AREL
B EEak v o ) BRISSMREEABUE « T (REERITBURERE Ry ) HETEE
Hlan o B FEFHEEZ | AR - TEITTBRE AR E 1T B R
ISR AEERZEA - BZRRREITBAZ A S ITMERE - TEHERI M
ATFEEBANEHEE » MARERERITEERL - 2 HIERSE (2006) - (1T
B ) o SiEE (W) - (fTBaE) - HA4A37-439 - Btk @ ol - B e <l
EELR R R RIBELR - 2 RS2 (2003) » CGRiTERRFERIEBRY)
RFE - (THREFEaR) - H52-55 0 &b il - 540 - BlitEss ARy B ietE
FEREE - GPEREER IR TITBUR /> MBS I R Bl ar & B iaE ik
e - JESFH—OF RGO EL "THFER , 5 - 2RETES (2006) - (1TEK
R o aimdE W) 0 (FTEgE) » 5120 &k - Jolig -

120 Massachusetts v. E.P.A., 549 U.S. 497, 510 (2007).

121 Massachusetts v. E.P.A., 415 F.3d 50, 53 (2005).

122 1d. at 57.
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SE P DUERT BRI BSBI PR 5 (2) BREFRIRE IS A - &
R I R L S R 1 S A = SR B A e 2

BN ERE—BS - BRI E PR R B A 1990 - KiRfEd (ERIFZERE)
IRf » HE A SRR B R AR A i » B Bl RIS T RS0
PRI 2 SR AV BTG - AEBG - B e 2 BT T BB B P st S BB T T
FEREZAYFEA - WSRO — R » GRIRZERIE) HilE BRTEREH
B Y22 SR AR T IERERA SR i 2= RS Y =R - BRIEE &I A
B ST RIS BR R B R L E IR E RS - BHIIE R QR
Rk WBCSORE - BRI B AR SR T & -

BRAEE Bl - B SER R BT 1B R B R RS 7 - 3 Ry A
SEWRE RS « 155 » BRI E 2 R AR A BRI ERI R
eI AT - R R B0 R T B 2 BRI (L B S 1K
Do B AR R BSOS AE RT3 B AR R Ry BT ~ ISRV E B
(piecemeal approach ) » HEAREMIE 2 5 (A EERFEAL bL—FTE - 25=
LB FT AR IMA G E S S R Reiaf £ F H R R P BIR T Y
PRI EEBIAAR - & 45 5 B S s i iR R B - AR A %
Bk » S NS B 2 B SR AR YL BRI © BAE B P ) B I B T
e S SRR AR AN B R rh B SR A AT S - 580U ~ H AiET ARk
PERIRIBAR A AR - BB~ [EBCRIEESEIER b =R aeE Hi IR Ma
PR i B AR -

2 EP.A, 549 U.S. at 512.

124 |d

1% Harvard Law Review, D.C. Circuit Shields Environmental Protection Agency From
Making Controversial Determination of Climate Endangerment — Massachusetts v.
EPA, 415 F.3d 50 (D.C. Cir.), reh'g en banc denied, 433 F.3d 66 (D.C. Cir. 2005),
119 HARV. L. ReV. 2620, 2620-27 (2006).
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= THREAERHIR : BREMERE (standing ) RECRIEHAIEE

DA 28 38 280N Ry B o p e A e BT kA0S A b n R W il B Bkbe e
FURFAR » FIRBESERIR RS (BIFZERIR) 56 202 ik - B E TR =50
IR R 35 - HGuE (denial) FlEmm< Ligifk - ESGRENFRFER - G
FE=AEEE R > David B. Sentelle JEE 2 HH—# 8t [A] ~ —#ARER
& > David Tatel IEEHIFEHHARIE AE  [KtkE A. Raymond Randolph {£'E
Ft T 2B FI R BER IS 22 B i S Y FI Pk (controlling opinion ) » BN AR FIgk
SeBIIHI T (no binding effect ) 2% « 3%k fE HCFI g b ¥ e pRFRRE P R -

(—) BUERE i & LRER T Ry AR EAFN 7 () WiZEEZEINE
B N ZE R B RTAMERE standing RIREERRERA BT B3 ASHER )™ 2

BRTAEE —(EHIRE - ARKBRFRITEARR RS 704 RIUE - NS R TERIBER
17k (final agency action) $JR]3ZRIIATRR © RZBEHIET - BRFSERIRE & ik
EMRIRSEPRR AR (final) - S EART TGRS 551 28 (13) 3K
HIEHE - T #RATT | (agency action) FLFEE R B AEFy (denial and failure to
act) o K|t > RAEUERIEM S ZIE © R RRAEA AT -

BRI 2R —(E R - 3B B mnkbe #Igk Lujan v. Defenders of
Wildlife'*$gH » 4078 ELiH EEER 3 16 FRVFRMERE IR EAH DL e

(1) #ZHE LAEFE (injury infact) © (2) BRFRTLUEWZE (traceable
to) A TRy 5 (3) BFaRFIR AT LI (redress) R » EARZH - BFS
i EL R R WKEEFRERE R Ry BRI LARHRIZE M A A [RILEL AR

126 Id

Y BN BIER AR T ARIMEREIAT R - B AR (2004) o (EREMTEBORF
FREHIELEES © DL T B B ) bl ) - (H EIREGEEE) - 1044 -
E45-67 -

128 « <agency action’ includes the whole or a part of an agency rule, order, license,
sanction, relief, or the equivalent or denial thereof, or failure to act.” 5 U.S.C. § 551
(13).

129 504 U.S. 555 (1992). SaESHHEMLE (2001) - CGEIA " EG 2B - KBRS
R A ERORES A EA ARG ) - IR (BOR P M B R iR ) » H400-424 »
adt s 5 -
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BAt% (causation) B E s (redressability) 15 » #AEEEM - (HE K
TERERARAR N S R P R B A R R R R A - R
HEE AERES - ZPciamil (arguendo) FEERFIRIRE BALER
RETT DUE IR B IR R AN — S E S A B B B A A
BB E S R E AR ?

M L RE R K RS | R T 30 AEHifHYFIER Ethyl Corp. V.
EPA™! s f Ry Bl ER IR B A a2 ISRt R I 4EHE  £E Ethyl Z<rf >
FRERIR BRI (FRIPAERIE ) BEUE - BRI R S 8 i » HEE SR
I EEE N B R AN RIS B ER R B LR E dn SIRFBEE T T BORAEN

(policy judgment ) - EZFERR R B FRER IREAE BT 2 S HERL CRIFZERIE ) 5
202 f556 (a) 56 (1) 3 " HEFARER 5 (endangerment) [Kf - E R K
PSRRI TRZ BRI R AR 1B B R T 21 « Rt -
Randolph 3B 388y * T B A BRI ER IR R R R 38 B naT
fii » MATHEEIRE - 5bEAE Ethyl K FRfs T BCRAET ) IEMALE & -
ARZETR B FRER R DU R s S BOR R RFIBI (Al MA A BURF R FEBOTEFE )
Ty FEEAEHIE f S WA B LA T 5 HopE R Rk i ™

B2 » Tatel I FEEARE RS P - ZBe Ethyl AP £
1 TBGRFIET AT SHIERFZ R - W REITERRE R AR X%
JEAEIE B B E R 255 » KL > FLREL (RIFZERE ) Ikl
NFMERBCRS & > AN A S & - (EEEBIEAE » B BRREFRY

130 E.P.A., 415 F.3d at 56.

131 Ethyl Corp. v. Environmental Protection Agency, 176 U.S. App. D.C. 373 (D.C. Cir.
1976).

“[A] determination of endangerment to public health is necessarily a question of
policy that is to be based on an assessment of risks.” Id. at 396.

133 EP.A,415F.3dat57.

134 1d. at 58-59.

1% 1d. at 75-76. (Tatel, J., dissenting)

132
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SRR — KHEBCR S R AT | e A ARGt , R - O
ZEE}EH 136

i LRl » ARG =R FEL - (—) ZEFEZEINGE 12 N2 S EAHR
ARMERE (standing) ? (=) iEbeR A RER AT TEWER S HEar < e Ik
E? (=) ITEHERIAE E B S HIEI T IR - B BWFLEIRIR ? it

CE A B AR R S BRI T R B R A SR SRR R R
FAEZ B > R THEm Sk -
 BAF R E AR FR ¢ CRFERIE ) BIEFIEM
JiRFERE TEINEHE B AN GRS i i A% 8574 5% (a writ of
certiorari )  BFSE miEBEA 2006 4 6 H 26 HHE TR - PR A ERZ
b > BE S I E AR AE B E S HER T - XEMZEEEINFREZE A
(petitioners) HYTEERE R - U EFm Do e Gl _EFRIEREry FIER - G 2
RIGFBR R BAR A B B EHEI T T B2 "™ - i H. Stevens AJEE

BAfR - 2235 Ronald A. Cass WFRGE @ B EMHAEE L 17—/ AERE

13 1d. at 61-82.

BT D R R SRS R Ry fEMass. v. EP AT it 1 e BRI FRBR (R B S
PRI LRI TG < > SHENGIRANLL - B snibe R A28 (remand) -
ZEORIFSER R F BT H B HBOR - N I —FRRTES: - BB IR F ety
T R EERR ESRARRAVE H1T Ry - 2 R Kathryn A. Watts & Amy J. Wildermuth,
Massachusetts v. EPA: Breaking new ground on issues other than global warming,
102 Nw. u. L. REv. CoLLOQuUY 1029 (2007),
http://www.law.northwestern.edu/lawreview/Colloquy/2007/17/;  Mufson & A.
Fahrenthold, EPA is preparing to regulate emissions in Congress's stead ,WASH. POST,
Dec. 8, 2009,
http://Aww.washingtonpost.com/wp-dyn/content/article/2009/12/07/AR20091207016
45.html.



704 BREDREE M4 BEIH

(mini-lesson ) » FH58: % » ABEERAIE 2 BOE R AT AR B MR (L

%3%138 o
FUEHERES S AEW R m B B R B - $ead A R BB AER

BRFRERIR B (ERIFAZRGE) 55 202 8 (a) JEER (1) FCEHENL HIERZ S
REREGEITET - WARREFN LSRR " YE - R
bz (EFAERE ) 5 302 fREE () THIYEAEFRIE (plain language of the
statute ) ¥ -
T FRER PR BB ST Ry Rl =Rk 533 © SRAAAERE - T AARAUTIE
B RS AR - BRI AN - AR —E BRI = R R T E ] - Rt
FEFABBERHEHEAE - BIANE ] S LR PEBOS S VR E T R - B it
5 ( Department of Transportation ) H/EHEE - Sl BRFERIRE F5E - K
EE i =k befE Food and Drug Administration v. Brown & Williamson
Tobacco Corp. “rffufy FLig © B EAHHASCHIB 7 & SRR SCF Y
TR EBURR BUAHSEE b B ORI S e S E A RS
ANBLZ2IZ B SOREN TS BRI UG- SRR E UK - BN » A%
Py A RE R B BT RS T R - T RV 250 ) IS GBI Z4Z
IEAT BB BRI R T AR IR E R FDU R T 1Y R - RSP S AMETE B
1T BRI A REA IR L R SRR O -

s

i

138 Cass, supra note 111, at 76.

1% Michael Sugar, Massachusetts v. Environmental Protection Agency, 31 HARV. ENVTL.
L. Rev. 531, 535-36 (2007).

10529 U.S. 120 (2000). A he FDAR &7l B BUE RTINS - FOARERJE S T
JRZEY) (drug) - IXIEAREE Bt ~ 329 R btk %e ) (Food, Drug, and Cosmetic
Act) - BZEARERTLVE TS IR o (IS i mnii e il By - 1B & A7
TEREZ BRI IARC SR B B G IR R (Rl ~ SV R biiiE ) &
FOAEHITERAIRES ] » DRI FOAR R RE & S By 7 B i A -

¥ Sugar, supra note 139, at 534.
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(—) FHa#fe (standing) 9E4 © 5 #E (adversary
process ) 142 /A R

TEFFEAMERESN > » Stevens KIEE B L EHT MM EIEE 3 RARRERTE
B T2 K FhEE ) (cases and controversies ) HYEEES iR [ M T L 2
SEAHIHEE (adversarial context) FYSEE: - T LU RIEAMRR « A
ZE RS S B A R R AN T R A A SRR 3B 1 FNE R
REYMHIRE - =55 [H] Anthony Kennedy Ki%'E4F Lujan —Zf2 iR g lA) &
Ho BRRBFERREN LR o BARRE R BRI L R a R H 2 A
i~ MREMERIESRAYfES (harm) - (Kl " 3RELMERE  (standing) 2 LIk
BLIRERRE - {HIE > £F Lujan FJpkr - Kennedy AR E RNy - ARERAERERY B AL
RSB AR 2D NZRE - HEE R A SN R TS EI8
(actual ) » [ A SR CHEE RS - 17 HiEbe al DO AR S0 HEIRAE
R T - AR - EA% T IR FIEEHEm S
DUEIR = 50 - Red iy " Bag ) B TIZB0, Cimminent) AYEE -
It Stevens K& 'E 3 F i 1 25 2 58 A ARSI i e Ag Y T B A
(adversary process) ZE{4 o
FLoR - Stevens KiEE R RBIERE R (FIFZERE) BT EBARBA
EREHEAHE T S HIRE P HE (procedural rights ) - DUGRREH BLESH2S -
Kl ELIR S NAERREARERE 5 & LI A RIRIIE & - [Fll » GRIFZERIE) 5
307 fR2 (b) JEES (1) FREARK T EH A T U] B Hr R G 3R
FeerUERaAnIRER] » DL AR IR ar S HIE I TRy - Ib—HUERIT RS
TEENEEIFAMEE (statutory standing ) « [T NEEIR R DAE B FSIREAE
e R E A - {Hi2 Stevens KIEE 5 H—EHEACATHIFIE Georgia v.
Tennessee Copper Co.** » Ry INmh 48 + R 4822 » R AR DISNS F]

142 EPp.A., 549 U.S. at 516.
143 Defenders of Wildlife, 504 U.S. 555, at 581.
144 206 U.S. 230 (1907).
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W HIR R CBUERE S WIS E G AR TN © (A
LD BB SRR EEE (particular injury) M -
EFRRIRBAPRRIRE H 1k A A AN RS BR IR R - I
M5 BB RS B C A BUBOR 2= SR B HEON 2= BRI b oz R IR R B
o THAMER B TR B BRI U BB - BRFRER R LRI SR — R e
PERTHTEL B HE R R PR, - W BRIRALIM S » RV — - Bl
Fo > M—ERRA AR DR RSB RE L H IR I E Ry ER 315 - —/ Nl
R/ BRI A A — R S A T A < FT DA REA R ] — 2%
TR o BEDLEE HE— % > i P ARATRES E AR B R AI I3 - il LURAS
MY 2 B E R  EhER R RIS A & T iR R
W FHEERIR AL - ERBREZ R WA E S AT RERERVE]
FH o BRI - AR A BRI L8 1 ATES - BRI E R R B — P8R
WA A TR (LS ? R A RARA SR R TR e ? B AR
PREDEFHE PRI - IOt 2Rz (L ASURE RIS T U2 B P BURZRER
B o ey BIRERER  BRESREABER R A B A A RAMERE -

(=) FREREBERGPEY

BRI 2 A AR B e A B R - AR B T S HERE
T SHTBAT Ry ) B AT AREEE e EAFERENR I - 6
55 [H Chevron R T BOBERH nT ATEAR BRI A JTRETR T - H R E LN
M EBIEE RN - 3% - ERRRTT B R W A7 BT

(enforcement) FYMIRA L » S B ARHIREZL - HEARETEEWIET
BRI THIRTE - 2 IE TR T 5 A T B R ) E iy S R e

145 EP.A., 549 U.S. at 518.

146 14, at 522.

147 1d. at 524,

148 14, at 526.

149 Stevens AJEEE LS | FIHeckler v. Chaney, 470 U.S. 821 (1985). B EEE]EIT
Ban SHVEE - FOOURGE 2B IERLE > HifEEE119 - H435-441 -
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HE > ITEEBRTEREREd < - I—1EP ] LUEH] kg A& CAnTl - (HHES
P BRSO Ry A PR LM H R B S B R R - fEItk Stevens AJEEHEAR
AARHIE G [H Chevron By RS B A= - (H L HR P FERZ A BRRY B HE R
REIE - fTEUERIE (RIRERER) R RT3 2
Stevens AJEE Ry (REFAERIE) 5 202 52 (a) HEE (1) FBHS
RIRVEERE T RAEHEREE - $1E CEARHMER) S HEEHE - DIHHERR
B R RR ) ) B ) B S SRR SRR 22 SR e B AR A
TS S YE R G B i 2 s 4 S A DL A B IR A
PR R L - ) R (48~ B S S 1 T BU R ST 22 R 5 4 e
TTE I - BB IR B RS TSI AR R L & S AT RE I i R ALY
FERAGIAETE T - 2 Stevens KIEEAAFIRE - M2k AR FHIERR
N EACHERR T MR RERY AT REME - (P ZESRE ) 5 302 526 (g) TEHUE »
22 R GYE (air pollutant) £R$5 " AR 2258075 S B SR B i A i
FAEERYIEL [~ LB b~ V) b O B S - RHEBGE AR
E#zes@ b o ) (EREREFRTIN - ) HAEER "EM BN SRS &
R RATLFEE E VIR " —HEFTE ) (sweeping) HYSZIETTE » DAGREF (&
TF2E5RGE ) BATIRFAYGE A - Stevens AIEE AR » YIEHAE 1970 FAUEET (#
F2ERIE ) I BEHZ AR — Rtk G mER L Et - B2 mfRE
i fE T FUE AR LY - BEEER R R s ARG Ty TlERTT
B EREAL » SR ERE A E IR B RE R A T 22 (regulatory flexibility )
152 o {13 [ Pennsylvania Dept. of Corrections v. Yeskey —ZZ |5k HUfiE « M kR
A 56 FH IR i B (8 S 16 T2 0I5 Bd & ] BB E R0 » 9 F ZE BRIR BRI AR
(ambiguity ) » 2B AE (breadth) - ™ | [K|Jt » Stevens KiEE7R

t\

i

S

A

B

150 E.P.A., 549 U.S. at 528.
131 42 U.S.C. § 7521 (a)(1).
52 EP.A., 549 U.S. at 532.
152 pennsylvania Dept. of Corrections v. Yeskey, 524 U.S. 206, 212 (1998).
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RS FAR G B R 22 B ERHR R R EEE » 1TBUSREZ
HIR
A FRER {5 | Brown & Williamson Tobacco Corp. fHp 54 » 25
e AL ARG AN EH] - 58— ~ IEBeaRaE BB (common sense ) - &
FENE SRR EEYIREIE - (E AR i AR R AR AR 2R - (2
A BRI LA 2= R 2 AN — T A R R B i A A 22 505
YrE » — i A ERAREN 2 B ER - 55 ~ 4F Brown & Williamson Tobacco
Corp.—% » %5 ~ 2B L TEF - RAnZEnE g
[ ERE CAE (B~ SRk ) & F » W B HIES - B
B AEARZEF BB IR B AR N E R R = A B B e S - B
Brown & Williamson AMHERE » A H A T HE 7 Bl B At Al Er eyl v e A 2k
flirze—H LR R B E A AR R G A R E LT EEB LR
bt > WIRESRHE - BIEEE RIS - FE - Stevens Kik
EfRH > BERRE Y TRIGEHE (EFERIE) L& HirZ RN
Bl SRR EGESE R AP T R B E IR TE) - ML AR S
T B A SRR L T LUEE G E (collaboration) FIFFSE » itk
RSB A Fimnh S EFR R T - W E R B R BRI B IR E R
BEIIRES T
TR AE PR FID A EF i Ee AR K -ERERERY Randolph 35 E S
i CRIRZERIE) 56 202 538 (a) JH (1) RERHH MR SRREER
FIBTRE 225805 BB B SR a T A et AR il - e EE T BR iR
FERAMR Ethyl FIDRFERL AT LUK TR " BORAIET  MAFZ & - fIIE R
PR BN TR BRI (LA RE L SR B B — TR E Ry » I H BRI b [l — %
PRI EAEE A TEG 2 REIL % BB B o SR > AIRTFTE - Tatel 3%
B RCEGENE R - Ml R U ER IR R B E RACE I (substantial

154 EP.A., 549 U.S. at 532.
155 1d. at 530.
156 415 F.3d 50, at 58. WfiFE 2 A 1255 3 13LE A 2 AR i
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evidence ) HYELHRE L AIETRHEITRYBE R GRERA LM ERT » WIERK
BRI AIEAE R T DA Z & - 15 2 IRRAEEFRERKR &
5% | (endangerment ) fY3LEAEUESCHEITHIET ' - 7E Stevens KiK'E F-2EAH
FixmEnEBE AR - BESRIZEIAMEE P Ethyl 27558 FHRAEE - (L2 8RR
B 1 Tatel (KEWIRME - Stevens KIEE R « " BHRAFEHERAN
Zefil P KA SR T B ~ 9% DU BB BRI o st - 8
H5& - —HEHHIETE SRR A PTEIE - HAE R E R BRI
TG IRRERENRUE - 8 2 AR EBLUE A HIE TG 2KE - 68
DU LUSME BB - BRI FRRHEEN: - LR RE(E R RAEH]
EfnSHYBRE - KRR ANHEE 1 B R IR 8 HTE E B IR - Stevens A%k
B HEEB SRR T — R RrVEE - B T YIS ) (laundry list) >
{E 258 SE B R AN R A R E FEA A TRSRIUES & - Stevens KiEETEH Tk
B ERYRTRE R © R A A RRE R R EEH&®E (endangerment )
R 2 (BB REERTIN)

FRARAGHL - Stevens KIEE Ky » BFERIRE G AR A 57 dm BE LLER B 2=
SR R AT A R A BRI A b (KT HARRE S E 1T B S HITT Ry AR R 2%
B BT RAET R | o SRRl B ER IR U H B E R BRI T Ryl
AT Ry B -

B71d. at 73-4.

18 EP.A, 549 U.S. at 533.

159 1d. at 533-34.

160 «The statutory question is whether sufficient information exists to make an
endangerment finding.” Id. at 534.

161 «we hold only that EPA must ground its reasons for action or inaction in the statute.”
Id. at 535.
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F ~ Chevron [RAIBEAX A ERAVFES  Scalia KIAERITE

BERE

HESR Stevens KiEE FFERYAITLIG A BAMEREA Chevron 11 > {HZ
HimPAGHEEL Chevron 1Yy —FEE A= S H FHRE MR AT - BRABEE 1T
YRRt RRE CGERIFZERIE) A T RS R E  WHEEE T H e
Z51E > HRPEEE AEE F Chevron [RRIFYIETE » 1T BUBSRIEA EHE T HAME
RR Y S 3 s By M8 S PR R - R B RIS B 2 2 A T IO R A
R ERYHIET - WEAEARZE T > Stevens KIEE NEERE T RSN ) EARANE
B F HEE B IRIHEE - SUR EEORRVE I - DAHERE R RER - OERESA
e B EEHIHNE - R ETBHERA KR AET ? Stevens KA EHIEIER
TSR E R LLAIET - (2N EEE A BA R E BRI S & -

i Scalia KyEH FENAFEREHGE LHEREMFREEE LC
FRKE 71T AR R > T RERY B R 22 P Ha B A — 5 - Bl
R IR B R B R LR E M R i KRS A RESHE B 2
HIE o BRILZON - BEFTEBR A B E S B BT & LS HI I = R -
Scalia A3EEER] - (RFERE) W—rRHAEK—H ARSI ETTIER
% BREE R — E B R RS HIEITER S E™ 2 Wk
HUESIEE T IR BRI B E R R E R LM AL BRI 2 AR EhE
SERTREAE T URER J Y FRIEE S ER R iy | B R A A E R AR
SriamdH (unreasoned ) R ? Scalia AJAE B %2 B AT Lt FEERZ
BEZ AR R EAZAE Chevron fH7RAY AR - Scalia
KIEER R B R E R A BCE H AR A S e 2 T fedr
FwEE ) AUTRAE - K FeiE SRR Ak R HEE AN EARERYIRIL » 1T BRI FST
FERMEFTEEY T ATEZEEE | (permissible reasons) %

162 14, at 550.
163 14, at 549-50.
184 1. at 550.
185 1. at 552-53.
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Scalia KIEE#E BB L BE RER T 225850 WE § & " ERIGH
MR - R FRIERESR - 550 - IRIR QR 2E5E ) 28 302 fRRAVEUE -
7RIS AYYE (air pollutant) 7248 TR A/ (agent) BB
it ie (combination of such agents ) » FFE(EAWEL b ~ (LEE |~ W) | -
TR - VB B RSB A SR ZZ 5 - | Stevens KIEEFTFE
2R Rl IR EREERT S T b B b 4 b R
B - RREEBGEA R ZE R ) FER - RILER 22585 3 - H2 -
Scalia KA F Rl = R BEEIR SV FEbEE FAYPYE (R
& T ZERIE G 5 (air pollution agent) o NREAIRFF S #&FE T4

(including) #REHYER @ USRI "8y 8 TR EE L AUES
B3 TR HEAAGRIAETTRRNAATE - JEEE] (illustrative) #Y
THRE « HLJTER ¢ TATRARBNSE - A RESV MR - ) /e L g
AL/ N > BRSNS - R SRR 2

TR T 2R I5 G | (air pollution agent ) FY5E S » HILAMESEREE M 22
RaT S JeffTe ? Scalia AIEEHRW - (FIPERE) WAREESR "4
RIT G BIEFR - KL 4% Chevron I - JERE MBS TECHEBRETHA T 22
RT3 EHEES - FO2 > Scalia KL EE A BRI S BN R =R
FERRZE RITGIERI - BFSER IR SRR - KRN S LB E®
A AREEAZERITH » BFSER B AL T 225/ Y ) fR s gs R
RGN ZERIGHME - AEFEARSEE (atmosphere) -

[F]If - Scalia KIEEHRREHE T B | (9SCERBRRE - 5[
Webster’s New International Dictionary » 528 " 7258, (air) BYESZZ 1 7(1)
et~ AL~ MERAY - FETHERAGIE A5 5 (2) HIERKERER - Rl
FETHIERAYET > DUR s g B AT 40 Wb (3) 225y —ihMn » BUE kil
e LA ZE R 8 SRR RS R 2 R % - T

oA A A

1% 1d. at 556-57.
167 1d. at 559.
188 «(1) [t]he invisible, odorless, and tasteless mixture of gases which surrounds the earth;
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BREE SRR - Scalia KiEE P8 R BR IR B 22 5805 Fer i Fe Bl —figr ok
FREVE RS SRS - Rt H¥ T2 iR - HERREE AR
SRS IR U - R ~ AT HE R - RIS FRERR RN
Scalia AIEEAH] Stevens KIEE R R » e ARIZERIEAER ¥ GRE
ZERIE) th TERIGRYIE | R TR ) ROfERE - FdIbE - Stevens
RIEERF (RFERE) § TERGRYE ) WER  CREETES
FERER  EE A EEITE T RE Y E A S AR » DARREAR SR ER
HYERIHEEE R TESRZE AR | AU T B R - {HZ - Scalia
KIEEAEE Ry T 2250159 E ) WS T ARG REIRA T o T T AR R
—FAJE FERERY) - ERL BT BB I AR BE P EME - i H 2SR E R
(textual meaning) T E © fE2HHFERIRZ B AR RN B AT R K
% P R 2RI RN B KRS S = RS - R R SRR G
i - KB FSER R B E AR REIR (RIS ) REFIR =R -
Scalia KiEE FE R RS ERLJEH Chevron JFHI - BEE I TR
Ay RRFTGRE - (B2 20 Z 41 J2E Chevron FITRAY Stevens ATLRE IIMTHE
Ry IRUEsiR A0 S L EREANE » 12/ 8 A Chevron JFHIEYZZ M - 1 Mass. v. EPA
—ZEK RSN - BMEEAEE AR —2 AR - T
J# Chevron 55 —FEa A (LM L2 S EREEEE 2 EfEWEH
Scalia A= MY 2578 (textual interpretation ) » F1LL Stephen Breyer
KIFE Bk HfE R (legislative history/purposive interpretation ) 2 fi¥
FIADRE T
Scalia KiIEE R RENEFR X FAETFE E (textual) HRERZIR © 17
BB LR Chevron HUAGEERERVIRSEHE - {2 Breyer AdAERER - #AEEX
F RO - AHEFREL Wi G A AR 1T H BT RRE -

i

Iy

X

(2) [t]he body of the earth’s atmosphere; esp., the part of it near the earth, as
distinguished from the upper rarefied part; (3) [a] portion of air or of the air consider
with respect to physical characteristics or as affecting the sense.” Id. at 559-60.
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ANSRAR IS EAR B 5L (AR E Bl e A T R EHE R » 1TIK
PR BRI REEEE Chevron HYZE—FEEEA - BijE AR (rule) » —#8
S - kA S I P AR RN SE JRB % Chevron & i HIf (principle ) »
NERTEER > B SSIRGN E - B ISEI AT - JTAEsK > Breyer KiEE AR
RANTEEFEEZMWS L - ARZATREG] -

B2~ SEEBEHITEULRIRY AR ERE

— IREAVIFER - LIRVEARE - IS LIITEHERAE ?

FI{& Chevron FIPR LIS » 1T BB BN AR Rl 25 BT T BT T eI %
Dk - BE L FEEHTBUR ] (New Deal ) 38 EvE K & 3L
( statutorification of American law) » R E AR DR B FIER AN
BT - EEE2H Cass Sunstein FiE—5F5E - [THHERIEREIE G
LEGETEIIIE R KRR AR L R ERSREHIE Ry O E'E R
FIBREERE (common law court) » &5 K %ﬁ 0y TR R B EREEE
it o (EUE  ITECBERIYE e TR RN - R LR TR AT
3% (interpretative methodology) ?

TEMRIEE ME R RERT - ATRE L BB A T B R T SR AR 1 5t
EdF}4E o Peter Strauss W A{E—FR e MEamSCHHaH - 1T EOBERH R PR R ETL
SR I R A A R R - (B AR B ey kB - A L B R s
T8 A TR BRI T S5 B B2 T I, 5 yR S 1% - SO B T il 5 et
Flgs B RE A EK HHWEXHE’M@%EW R R R B A Y
BOR' o (BEBRBLIL AN > SRR A AEIRAAT o R ST

8% Guibo CALABRESI, A COMMON LAW FOR THE AGE OF STATUTES 5-7 (1985). GRANT
GILMORE, THE AGES OF AMERICAN LAw 95 (1977).

170 Cass R. Sunstein, Is Tobacco a Drug? Administrative Agencies as Common Law
Courts, 47 DUKE L.J. 1013 (1998).

171 «[A]gencies essentially live the process of statutory interpretation.” Peter L. Strauss,
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TEFTIER AR IRAE - KRR P S 603 s U R AR ANMEAT
EOHERAET S H B EE R AN - B EYRE - Peter Strauss fE—
A Loy - EBEAE TR R AR RN P TR S A AR - B2 T — REEA
(discrete contract) » ZE{FAFBESC AR LRT A o 1T ECH R i S AOTA TR
G T HERE IR ) (relational contract) » NErAER—fEIRFEIBG 11 > T2
TEREREET - RN BIREREM LR - BB TEUERIENEGE T
SEFNRBIAVERES - A ERERAIBRA IR — SRR ERYRERE - 1TECE BUE
B EE# - ATEE ~ BIEREHE R HA AV EDR - TR B BUAA
VIR A TBOR IRV & - Kl - BHTEERAIN S - H PSR E R e
RARTRESE e | IR ) SRR G RN AR B BN ORI
FRERE » 32550 [R] I SO S SR M et » S I Ry e B RiTER R 2 RO AR AS SR -

T EBETBOE MR Jerry Mashaw sEE— 2 Hi-THEAHE - &
ST BRI RE R R A R 22 52 Rl R TR BRI R A DL
R

(— ) FUEFERERRATFET - R SR AR TREHE S E P TiA M (take
care that the laws be faithfully executed ) FYFEERFEFS » IS TEBE B AE iR
PG > S22 RIS AR TF B BK » 25 RIS O B0 e i Th iy i

(=) ITBHERIAN R ZEBuile—o8sT " R EVARE  (avoidance of
constitutional questions ; constitutional avoidance ) J5HI| - Z[SRfT B RIAEME
TTIEERARRET - 6HCHE Ly [ LR - IR " $2A(#kRR 4 (foreclose )
FREHERI A RERRRE - Jerry Mashaw 3Ry TR REIERTERTTEOERR - 734
lE SRR I e AL R BRI T 2Ry - R S L B AR 55 - v
BEfEE REH AN - 1T

When the Judge Is Not the Primary Official with Responsibility to Read: Agency
Interpretation and the Problem of Legislative History, 66 CHICAGO-KENT L. Rev. 321,
328-29 (1990).

172 See id. at 328.

17 Mashaw, supra note 19, at 505, 507.

174 «Constitutionally timid administration both compromises faithful agency and
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(=) ITBORAER R B R TR RE S B B B B s S b
N AR B BT [

(V) 17 BB R e S b P SR T B A - oI Eyiists B R RRA - (Rt
FEE SRR - NEEBUERLE —ARERHE I (self-restraint) #9520 - 1
AEERERB R THOE RIS 3 ¥4 B - AR B ek B Chevron FI g
A TR BRI AR A TR - N B L UR e R e s T R AR i Sk ]
5 (lawmaking) (911 » SEREEATF U TBHERIHE THERS' -

(F) NEEZEENEAMEH (judicial precedents ) HYHIHT o FPst:
BT H BFERA AR 2 A BEry FU B 2 IR SR TR - 1T B0
B B EREHI S IR S - AR R ARE T ) o3 YL RE ] BRI - 1T
SR AR T DRI L S BBl R L 2 s i 2

(X)) BEBEAE] » 1TERRAE AR RR A IR - ARRER S 2
TP E B EARE SRR E M (coherence ) - HMESR X HERIER G H C YA %
i Sl FLAZEB A S B G BB M n B - (HUE B W I E AT T B R
WUREE R A A R R R R RUR ANt — 2 - S A H SR EA T
BUEH A PR - ILEE R TR SRR A SR DIRES - Rty
SRZUFER - EEITEES  ARBERBCR FRYEUE A - AR T B R —BHAARE
B S ECR TR RN AR > BRI T E sk sd sy 1

(B) TEfRBREAERE - 1T R LR I B IR EeRES 1 e A R R HE Y
SRMS RIS - S RERE S L I R T B T R R

() AT RE ] D RN SR A60R - IR A R e = AR e
A .

potentially usurps the role of the judiciary in harmonizing congressional power and
constitutional command.” See id. at 508.

75 1d. at 522.

76 1d. at 513-14.

Y7 1d. at 515.

178 |d. at 509, 522.

179 1d. at 518, 522.

180 1d. at 519.
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() 1TBURRRN IR 2 20 AP LEE NI AR - DURATEL
HERR R BE T BT AT > RISV B MR EREE™ -
(1) ITEHSBRTEfRREY - MHBEEE ROLEER -

Jerry Mashaw %5 | Peter Strauss F{5f# » PR V3 SERIN A B RHEITIEL
PERRR AR RS T T 93 T IR EEA AT - —ERCSRIE - Bk
AIRER B EEAYE RIS S - 308 7 B AT T BB R 2 A R T = gk ~
sk ~ I EREMEE T HETEESE (Office of Management and
Budget ) FIRERTEHEA AR A A SRS AR, - 38 LeH R kI T B R (E R
BEEERRFRY T HIEEECHE  (institutional memory ) » 522V BT HAVARRRVEL
SR - TR NRAER A ETEMRRREARIR - TR E e R S A Y
PR AE THYFIET - A RESER—EACE IR A RE - T HIE RO, 3
— AT ERRRRETRESTRIS AN AR A R R - S T B8y — {1
(3R > TFRME I F0 B — R ~ e R EEAIHEEIZE(T'® - Peter Strauss 15
o AR T ) BPARAR  HEREE S TE N ) BQEEFTTA
1T BB BRI AR © 20— ST TR R AL HRERE S TABUAENTT - kg |
BFEEER DRI EEGARE ST - Peter Strauss 78y » LINT 5 R FLp
AR v AR Ry T DURES 7 ) NEEPUERFIRITTECHERA (agency) - #ft
FrHEE R 72 -

{ERIIERRGE - WA - ¢ 1980 FRFALE - EBREHRE
SRR ER. LA/ S P B e i g P T 1 SR R T LA AN T S ST R
BRI TR » FELISCER IR R R B - VA SRR Rl » LR
B o SRR R T HOAEE - IR B R RNIE

NS

181 |d. at 519, 522.

182 See Strauss, supra note 171, at 330.

183 See id. at 336.

18 Erank EasterbrookE19804F- %32 % Domain of Statute ; & Antonin Scaliafj A k£ 5y
fEEbE R o EILEE A G FT B B2 N AR /T - 2 R Antonin Scalia, Judicial
Deference to Administrative Interpretations of Law, 1989 DUKE L.J. 511 (1989) - /K3
AR > S PRI B SO - 28R H W M B 2 LB R
HFim o B RESCE AL -
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HEERSCF I FES (plain meaning) » 2 —E—fiks&# (ordinary
reader) R » BHTEIEEUEEBRFHIIRAS IG5 - ZRRRARIERIERE - 1l
FELAM BB A EIE T - ASOREHEE T 126 — IR T 0k

EE J (legislative intent) » B R %3 B BHNE RGBSR ATFIARE AT 6E
TER M E 2RI JERY » BB 2 B ek EIRAR B R B REARRIIES
BERAIBE € TE B AR B o V7 ksl R AT TERR T et BRI
PR EmIm I ) - R BB S BAG P IRANELE B E R i
TEFR A ~ ARSI, - 32 SR AR IR AR S TAS BB A I e
FERRAE - AERATRIREAR A QR I B 013k H TS 1508 - SiEE AR TR
% R DA 22k [ A AR R R R 2 ST HIY 2 s OR300
EREARTIEE R R A fc R - EIEIRFrEEn T nREEE L B
TR FREB TR HG D M B R AR BEEIE I E -

FOR T A ANES PRI S fR R LR - 5&iAA 17 - (2 > Jerry
Mashaw Z8 8y » 38 SeHtETAR LA 7] DUE FITET T BOR BRI AR RE « 38Ry - 17
RS AT DU EL SO R R IR R - B e BRI - RPN
AR R B RO » ST TACSR BT - AR BRIET N Tifiaar ) AR
NF - GO AERE - NE RNEBE R EIRACOR F R H R
T BB REAE A THA AR R » B0 mT DAPE V73 5 e B v 2 LA S RS 19
fiE R ELHRE - 201[H] Peter Strauss 13251 » Jerry Mashaw 58 51T EHE RRMER 25
RSFEBE AR TP T AR AT E R A REAHER A A R A R 2

18 William Eskridge$g st AR F3f1Bm 40y T FEiEs , (plain meaning rule) fi#
BERFELZBRLER © (—) BEmEREARRE - F10AR F 38 AT A R E R B
GIEEERYSNT 0 (2 BREUBASHY ~ To=(RYRE 150V B85 » TIEDIREMERYER
7 (=) =TI FAYRSFITHS - William N. Eskridge, Jr., The New Textualism,
37 UCLA L. Rev. 621, 623 (1990).

18 Frank H. Easterbrook, Statutes’ Domains, 50 U. CHI. L. Rev. 533 (1983). DANIEL A.
FARBER & PHILIP P. FRICKEY, LAW AND PuBLIC CHOICE: A CRITICAL INTRODUCTION
(1991).

187 Jerry L. Mashaw, Textualism, Constitutionalism, and the Interpretation of Federal
Statutes, 32 WM. & MARY L. Rev. 827 (1991).
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(integrity of the statutory scheme) o M A RAT - MM B S A& H % |

( Statutes persist, while Presidents and Congresses change. ) 8%} Jerry Mashaw
KA ATBUE BRI THOR T RIS e ) ARSI BCR IR IR
SRS BB & R AT - 38 B IREA AP TE A AR T Ffr 3 18 F1 e

AT B B BRI RN HERZ T B ME M BUGER SR | BATPE - ([Aftutifs
FH o S TR RA AR SRR T 5 AR 3t 7 A 1T B R A i R LU R
FRESEOCR T IR 22 © THR S M2k s okt » MIERAENY B & sasi i
fiiy » TR E|ENBHERN LA A - 15— S BEA0EE - G152
T BB MR R TR PR ™ o AR TR BRIR S R R T i
EBH T DI - FELLE CHE RN AL « HEHANLL - vAkBe A 1E
Sl E R By TR EREEA ) (faithful agent) - TT5BESE s A
REVBGGRIF - Z0 1T BRI R i B GRAA R B B RUE 2€ - Jerry
Mashaw 52 5538 1F/2 Chevron Ji Rl § & 1 8 52 R sEECHR ™ -

% Jerry Mashaw Fl1 Peter Strauss HYEIEESKT » B RIARERARIT T USRI ¥
TATERBESC AR fARE » SRAC[R] LRIy - TR RERESia & Chevron [
PR A RIREESARE = - {H2 > Z11[F] Peter Strauss FER{# 3w CESEHY |
HEARIRE TR TR BN, 22 Chevron S T EIESEIBE
RS AR ) AR A e 5 2 A R iR R R 7 i A A ST
AHEARTE R IR » & sk v DLDUH: B AR A T BB BRI iR e 2 aitt—
Ko A TR, WIS ? HHERY - £ Chevron B REES T AL thiEH
EBEARAIEN - EBRERAVFREEE - EAEGRE (T, T 58 ) #EEk
(Y FIERHERR - Jerry Mashaw 33 Kyig 2 Chevron JRRIRE S0y RN

(paradox of deference ) *** - SE{EMIRAYNS K LB TEGE S E e LR By

188 See Mashaw, supra note 19, at 511.

18 See id. at 512.

190 See id. at 513.

91 See id. at 512, 538-39, 541.

192 See Strauss, supra note 171, at 345.

198 See Mashaw, supra note 19, at 537-38.
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i 3BT DIATBOER Ry o0 » AR EE 2 LAERE Ry o0y » HIJ Chevron FEA
A E T RRERE | R - {HF56E 180 frsids » SUERB M AT K

(constitutional need) EEHEBANERIZE & (prudential considerations) » 1T
PERHBIEA L e SEAFAYTRI S B RE - AT DURFBUGRE A B R FERE T RS
T R Rt e B IEAE BUA S — R 2 B A T ECRF TRER BOR S i
AR A - Jerry Mashaw st —2 35k » 1B H A B AR ZZ B BUG T B RHE L
TR - TIAEERAECRIGERIE [ - S ERTE R ™ - 5 B
Chevron 55 " BERYSEIME & - RESIEERARRERTRE - T RRBHE Bz HEEAR
HIREASEE - DUBDUBRT0 R L -

BIFGENE T DT RO RRE AR Ry rhuls 5 B9TE5R - Richard Pierce $2H!
ARRIFER - 52 R i3 2 Peter Strauss =, Jerry Mashaw #3854 1 " 1k Hf#
B2 | (statutory interpretation) » " i | A2 T HIETEBOR - R R
CFEHERmTEE) > KL Chevron F A ErE Rkl S22 SRR ik |

(traditional tools of statutory construction ) 25 ¥IJJ7 & 2 75 C RSB A5
FEHE R FRIEFSE R - AR B B T BB A AR - FERX IR IR

&7 1 (de novo) [t RIS 2 T BT B - AN S2AT B B s BB BRI H 2R -
(K1t Chevron 25— AR E A bR IRE - BORMIER E] Chevron 25
SREREE - JBIN SRR A - B R T 58 706 RATHLER " K EE
B, (arbitrary and capricious ) #52#& » JRE[MEAEAY T B iR i (Hard Look
Doctrine) ° - %} Richard Pierce [fij= > Chevron 55—PEF15E s » FiE S
T - 2B R ECR M > SIEH > IRIEEVE - 1T B RR (e AR A R
AGEARBRE P ER AR RE /3% » S8 A R & KRB A DR AT B i %

194 See id. at 541.

195 FEhEkygH E Richard J. Pierce, Jr., How Agencies Should Give Meaning to the
Statutes They Administer: A Response to Mashaw and Strauss, 59 ADMIN. L. Rev. 197
(2007).

1% Richard PiercefEttE [FID.C. Circuit Court 2006/##[%Covad Communications v.
FCC, 450 F.3d 528 (D.C. Cir. 2006) » Z&HHZERR e B 51 27 Chevron Step 2/9HF
fee > rEsE A TR Ry TSR JFRl - See id. at 201.
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BT BT AA R R R ASHIPERIRE « Pl T RN T B BRI R
T3 AR FERIRE LEER o KR TS R r B R R A A 8
bR HRIEEEMETIATREMHER - Richard Pierce F%y - 1TEHRA
AEFEER R4S - EEBEA 2 - P 091 T OB A R R A e A AR R e
HIfRRE 71k - ZERERERIHER] - BRI A H -

#13¥#+ Richard Pierce FYHEE » Jerry Mashaw 5t g H! Richard Pierce At
SHAEARE T 25 BT BOAAY A LA - JRENLIERRAI P R 0™« (B AR 3R
TEAFARRE  AhEE Ry R A LR SE B TBOE AR ZME TAFAE N B & LI K ST B
B B LERRRIR A G AERT - BTN AT RE R — 2 A58 Se TR - ]
MM T B H AT RHEEE S tair il TITBE R BB '
HEREARRE « B T BOEBIRIERE AL BRI - 275 A DMK I
THEEMEREUCAN R fERE Fi 2 Jerry Mashaw HI[ZZ b Richard Pierce 52 4R fig
T AR - MR EEEEREAAE A Chevron JFAI » AHiRELCHI 21 TEORER
JERZANR] A TR TR AR - ST RRZKES - Chevron [ RIZ ¥ RE#RY -
AFESHEH TR - KIGESER Chevron 5t FIIRY —RERGHS - SEBIHATT EOBERA E
VbR R 73 < 1 H. > Jerry Mashaw 225 Richard Pierce %J44 Chevron
FUTRET BRI AN 58 2 1EE - BB e iy A O 52X KRR erg
FIBCRHIE T8 2 UIEIFZK  tHECHE > TE2 R R AR BOR R s [ 5
YIIRALR » FrLOERE A EAE B e A WARER BRI T - B BT BRI
R - HE L BT ES R R H A IR BCR R R SAE Y H VIR
LR SRR MM AN B R R A - A HA G A GREAC  2#EHE
K BRI B DU TIRE - laN9ese (BIFZERGE ) B EORFIERIRE
B SR - 38 R IR E B HEE AR T T T OB A
ks -

Jerry Mashaw 5% Fy Richard Pierce Firaft » 1T RR ERL 1 I R 1RARERARY
R TR U RIS MR RS - W A B AR Ravie

197 I F#hEkie H E Mashaw, supra note 20, at 893.
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o (M AR o B SR TECHE R TR e i A
ERE o T BN BOEHER] - SRR BOAETIEZE L FIHERE -1 - Jerry
Mashaw 2 KIEMERG © " A A EAR i E A TEER - X
BEHR A PREAE I TR - % T H. » 7% Chevron [SRIEE —RERE &1 T
O ERIE | S HER » 1T BUSBRAE AR ISR - AR TH R R
RELA > HEGREAMEATEREE L2020 TR LEBOGEE -
FHA BRI E AT TR TR A o KL - R 53 37 R e
o REIEE R AR Ny G RREE RS e LM
JIBEE T e L AR F Al - Mashaw 30Fy - Flres T RE#ERY TR L WFRSE
BT TBQEAIIREEG - A - RS T RETTEBGEGLIE T ARG ) B
BRI -

FH LT > B{5E Jerry Mashaw Y, Peter Strauss #f3 3 i KRR ERE L ET
FEHEEIT TR A S - (EHA R H 092N BIRGA RN 2 T HE U5t
TEBBRAE TR > DA GRERNVRERES - HEEBCHEN
SRS o EHTNBUAHE TN ENRREE SRR i EREE B 0 %
BEETT B R ARE  BE AR AR - WD E iR R A R F

198 BEEAELES [9EREE > Jerry MashawfE X3 | FHWilliam N. Eskridge, Jr. & Lauren Baer,
The Continuum of Deference: Supreme Court Treatment of Agency Statutory
Interpretations from Chevron to Hamdan, 96 Geo. L. J. 1083 (2008) » ZHHE#F i =y
BB ARAERTA W 5 AT B B A AR 25 Hh 5 [ F Chevrron - T /& A 21
BT ER B EE RN &5 | ChevronfE BB SRAOMREE © TIAEPREITHE
HRD GRS IR ERE RN - RS BANREDE & Rk &R - See
id. at 899. 5341 » Richard Piercet#£17 1 Chevronls R EFERSE - (HRRIATTEHE
R ORI < o THBEHLEy © BURA R mni bl - NRREERSIARAG
TATBRERIETHA B C RT3 iy £ ST THOMREIK 2 (3R 5% - 2 FLRichard J. Pierce,
Jr. & Joshua A. Weiss, An Empirical Study of Judicial Review of Agency
Interpretations of Agency Rules, 63 ADMIN. L. Rev. 515 (2011).

1% See Mashaw, supra note 20, at 901.

20 See id. at 903.

P HRIRE BB M 352 RS - BIERELT » H421-494 -
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Bt - 5 0 BRI R S EREME - e AR TR
P s B Baa s (constellation of democratic politics ) 2% -

= REBABRS | HRREBRENH TN

KB = ikbefE Duke Energy HriBlufTBCBERHES A RIRY AR
% 0 B (REFERIE ) MEREGAIREE AN R fEREE - T & - HE -
et i[RI L & 1Y Clarence Thomas Kik'E R8Ny » (BT 2425R0E ) HRR " o
1y ARSI BUE » Tl IRARIE R R TR BRI TR
HETTEREE - David Souter AEE FEM L HOE FAER - BERE Tk,
BUE » E2 M3 B NSPS (1 Tl |, SE ok fgRE PSD 1Y T ofcd , » Vi
R EEAE PSD BEHIRESE 1 - [AIL - FERXTE (F2453E ) FII PSD #HIRyTL
EERERESR PSD HHI TR Tdfdt ) BF8 - #ER Souter KiEENZH H#
5| Chevron [ HISR{E Ky B8 AR HE » (M5BT T B BRI R R LA 1
T LIS AR (permissible construction of the statute ) » Z[1jH—3K
R 2k Chevron 25— RS - & TR R & AT TP BRI T T 1R
fg e » T3 Chevron FZE — RS -

e (ERIF2ERIE) WRHZKE - Duke Energy i@ A 1E (to defer)
TSR H e 2201 - 558 - (IFERIE) 2l RN
EHIRNERE - fELEN B EE T - BIFSERNBARRENE B2
B~ HIEREEE ~ $R D 8% - BRI B EGR - R BA T ERENIEX
A <RI - fTECRE R E BN IERERE K EHRY - TR - HK o '
RS RUEW KBRS - T SRR RS S 2 1A Pk
& BIEANATREREIRHETE - HEEE AR B FrRlEryE HlH % (regulatory
flexibility ) - 1T B RIS LIS B #7080y g - KL - REITT GRS
Michael Herz 3wt 530 « 1T EOEBIE AR SR ER A BRI L5 8@AR
HHEE R BB E IR AR R BB G - T B RRE LR TR —5

22 Glen Staszewski, Statutory Interpretation as Contestatory Democracy, 55 WM. &
MARY L. Rev. 221 (2013).
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oA - IR R B T ROEEIE B IR HAY BRI A 3 /7
FEDHER I —H /Y - RS BB RAERSE R » IS5 7 IRFRYILIE
FE o C ) KL - MfEHIEE(T (institutional competence ) FYFRESIT » 72
FeltFl b e e fE Duke Energy — S sp fREL 1 H AU MERERERY IEE 1 - 58
T AR LR -

TERI—RAERHI Mass. v. EPA » BRFRERRE R s (BIFZERIE) R
HEFAE T — SR == e {5 Stevens KRB 15 AITR Al S BREE Fe( 18

k) B1E 1%IS%HEIIE1U%E‘§2§ LAY RS > [RIEEARHA 1 A
BRFREBR R B BN T AAA] ) 22505 B EEE T A B BRI AL A TR =
e - Stevens Ki% vaﬁ%l F Chevron [ RIfE Fy e Attt - BESRMAREHAE
MR Ry  ERITE SR ) BOAERRAR A 7 A S ROt » I ANS#E F Chevron
IR IR » 7E55— PR T AHERRT T OB E A RER B 17 < #RTHT - Scalia K
EEAR Ry (BT RE ) E T 22 R5 5 2 IR EREE - It Chevron
JE I S P22 - T HLAESE — PSRy - it T 22505 ds ) SRRy -
%ﬁ“l@%ﬂi%ﬁw&ﬁﬁkﬁﬁm FEIRIRE M LI T Z2RG Y

FAPRA IR ZZR 1 BAEFHATERKE - 2458 WEARBHRLER
ﬁ’\\\iﬁ@%  AVELFE R SR R » K]t ER CR B E A ) IR = SR B A T
i B IR ZIA AR AP T LISE -

AR FRAMEIETE S E F Chevron ZATEE—RE  th@rs B iR ey 7 1A%
REHEIESZ Chevron JFHIRYEES - 7TE55— PR &R: » AL NERE -
o VL3 BRI RE T B R B S R - RNEE I T AR WA 2R
TAATECHE » T2 IR RN T i5 R - MERTARRE R 2 AHEET Chevron
JHITRAY "SRR | EiEbe i (fictional ) T7iEEE ™ - AL

2% Herz, supra note 63, at 115-16.

204 1d. at 107.

25 Scalia ki B 4F— 8 B 2 RIS TEEE] ¢ “And to tell the truth, the quest for
the "genuine" legislative intent is probably a wild-goose chase anyway. In the vast
majority of cases | expect that Congress neither (1) intended a single result, nor (2)
meant to confer discretion upon the agency, but rather (3) didn't think about the matter
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PRHEENIERE » ILEFHH ORI AR - SRR - KL - 758
F Chevron JF R » 1R —BEE 6 PR R L 2 T OB BRI iR o - 22
THRMEER O DEERES - (EEEMEEARE - Mass. v. EPA FIPREERIG AR
F Chevron » {HEAG A RIS HEE S T Chevron HUFE -
AT 2 Mass. v. EPA RYFIIRERH » FRME RS HE R HES
T BB, (congressional primacy ) AU - B a\ EATIESE FE BN T
fRTBR A - W T RRAAEGE ) (standing) AERSY - FEEE A
HIERST » BRFSERIRE Ry T A dEan < HI5E , (denial of rulemaking ) FREHETT
FJE#EA (unreviewable ) » [RIRy /38 —3AIGIL » WA ISR E 3
AAFHE (statutory standard ) FIHEREIERBAAKDE - FIRERTTBOERARIE
HHIE - PR EERE AR ZEE AR AR T EE ¢
AFERR AR E MRS T T BRI ERL ] E fh < 5 T TEOERA N T
HHlEa < BUERZ KRR — A e T S S ) iR - A0
SRR E » ERITERRFF I 706 6622 11 T R EHE | i9HE - WIRIAT
A (EIFERIE ) 5 202 () BREUE - BFSEBRIRERIER T HIE (AN
B0 FHE > DIRIHE - AT 2RI R E - B 5 BB R B i ok
BB ARG S » A AT A B TEIR & (endanger) 3L
Btk o WS A etk le DA R FERRE - $5 H B FER (R 28 R U RERR (authority )
BAE BT EHEITHIE > MECHABBMEREERS T ER

(cause) ~ " HEIHA  (contribute ) ~ " 22583542 ,~ " f&55 , (endanger ) ~ " A3

(&

BG

at all.” See Scalia, supra note 184, at 517. 54} » TEEEZE Thomas W. Merrillf[1
Cass R. Sunsteinth#FEFRIFRAYELE » P FsChevronZi—fE TSI EFEAR
BATEIR: - Tk Bl S A TSR I TIA R ) B S REAE Chevron ]
e BER T BerE S | - See Thomas W. Merrill & Kristin E. Hickman, Chevron'’s
Domain, 89 Geo. L. J. 833 (2001); Cass R. Sunstein, Chevron Step Zero, 92 VA. L.
Rev. 187 (2006). ifiiEZ:*Lisa S. Bressman, Reclaiming the Legal Fiction of
Congressional Delegation, 97 VA. L. Rev. 2009 (2011).

20 TE@EfAz, (congressional primacy ) fFEEERERIFHEE ¢ TSI TEGEE Jack M.
Beermann43#tMass. v. EPARFEEHHBIME S - 2 HJack M. Beermann, The Turn
Toward Congress in Administrative Law, 89 B. U. L. Rev. 727 (2009) -
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A gl S o (LR R IR R 1S e R R Y B R R
B ML TR BCRIESEE T BRI LR RRGE T E
WERE IR A ATAT B By S5 B s A o A R BRI R BB 6 B A AR
SEMS  BUAGER TEIEER (FIFERE ) RIS BETIER IR
WG > DUORIE SERI A IR BERTEmE A HE  SERafn] » 17 B R 2 B T3
> MIRERAEPITREMIVERS  EAEZE AR R BUERITEE < AFRITIX
PEBRTTHE T A EOR » ke T I IE B P LR -

{HE » SEE MRS Peter Strauss 5 Jerry Mashaw fiif 7R T L
TTEE R Ryl S WERRRE L M Bt 2 B AR - #RT REBUAE RS |
B - TTEORERANG FESE 2 R AR B - B HEE AR R R T EIRE
A BB T BUTHIETEOR ) RN LAY & 30 S5 T
TTECEB AL b R TEERBRERI AR - M AT &% BT
BORGE - ITBORARRE R Fr MES S E - WIFRMA e A EE
M T KR e AR TR 43 2B [ VIR RAR - I HLRESIE AL 43 i RERE A
G E B G RIEEEHEMTECRE o M EA REIEEN AR
B o [KIth - BHEERIR B e E R H AT TIBORRE - R A H R T
# | (calibrate) FZHRE > FRALTEEBIREI BOENE T THIIE A - =
[E1E] R BGAHIHE ST AR EE - S5 R s A s R B -

71 Jody Freeman # Adrian Vermeule fiiéf > Mass. v. EPA F1 Gonzales v.
Oregon®LJ 5z Hamdan v. Rumsfeld®0—# » &l 2w B b A deren 1 e AE. Stevens
RIEEM Kennedy AIEERT T - B/ MO BUFEE DIBGE T THITEE
S — R ERESE R A IR R W A e e AE R R T T b

207 |d. at 739-40, 742.

2% Jane S. Schacter RAE19904EARAEH] © T ikberfg— Rk AT K3 R 3
o MESIRIR S 2R B HS Sl JETERA 2 N - 22 FJane S. Schacter, Metademocracy:
The Changing Structure of Legitimacy in Statutory Interpretation, 108 HARV. L. REv.
593 (1995).

2% 546 U.S. 243 (2006).

210 126'S. Ct. 2749 (2006).

211 Freeman & Vermeule, supra note 11, at 52.
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5% 1 (expertise-forcing ) HYTRIE - 383817 EERFIARELABEHUCESE - [AIER
[ -t HE B AERYS 5Ly FDA v. Brown & Williamson Tobacco Corp. » i3
R P R AT AR AT B S B BV B R F T RS (Rt ~ 20
FAutaiik) 09 TEEY) > DS (JBdi 1) MAEH > EliBuasE
FTEfTERE ZE - {HiE G Mass. v. EPA = Brown & Williamson » BFE & =i kT
ARG HBEFOR " BUA N RET T TECEZE | - a8 Rl TR BN RE =
HIEFHRERAYE Y « 205D | B TR R ) SRIEA » 1TEUHERATE Mass.
v. EPA BB #1172 "Nk , (underreach ) ; £ Brown & Williamson I,
Gonzales » HIIZ A "3, (overreach) - fiigm "3, B2 " AR ,» HCAHHHH
T B E I E R AR E Y o A AR A RSB M IR A Y BOR -
Jody Freeman F[1 Adrian Vermeule B[IZZE Mass. v. EPA #5825 T —IE B SRy
f Rl R - TR R AR ARG LR Y T B RS B YR

( circumvention of a statute’s main provisions ) | o AISRFT BRI AR IR R S
R T YIBR RS ) IRF o EEBTE AN ERLAG T Chevron 3REE - —{EERIN "
SYIBR , JFA Canticircumvention) AYERE - fEfFRE VT ikdm Bt Rir HiY
MERERE ARG - SERERERVE Rl FE RRETEHE - LR R R B T e
7k (presidential administration ) » i FUg52& 8 H R PEf#FREK T 5R(LEEE S
DIigiE T EEGEMER% S (bureaucratic pathologies ) 22 -

PRER YRR ) IR RIEIEEE AT Duke Energy FIgk - 2 Souter AGEE 1
FEFIRNE  EARTH LT 20 WERSC SRR - Rk (18
F2egak) T bR R ) — AR R o e S - BRFER IR
RN E B S e T B B8R T (B2 ) WHERY - T HHERR
B2 EHBHSER  A B T EEREL o R B REnERE 9 ALK
EEHA 8 7 (FUHE Scalia KiEE ) B RIE—HAR - DU - E& AW
DA Jerry Mashaw Fiast " 1735 SRR (I IR BEORG RER A8
IREENLE H AL BRI e 5 i ANME W DL T O B R Ry

212 See jd. at 90.
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B thn] DARE LB RER AN E 1 - 3D T DU 2= R A TR
(agency-liberating ambiguity ) k> o

#54 Duke Energy F1 Mass. V. EPA 3KE » BhHBimniEbell At Jody
Freeman F1 Adrian Vermeule f7 Z=5E : [B1%]] Chevron FIg 2 Fifg "™ 478 F1" Bk
W TICETASRE R o MM o SRR AN B AR FERE (RRNATEE T
GYE ) REET BB AR R - WA R BOAYIEIN TBIZ A -
I B 3 T M R TR R & N S - 1 S R PSR A D IR T
BAfS G EE B EOAE R GIEH ~ Bl® ) WUaRaE & EEE (reasonableness ) - fifk
s T B BRERE AT AR AR - AR BRSBTS 5 (01T BU R AE T T
FERRE > BRIFCAMRN R EBQEE R SRR L ER S HREARE
IHET DU H « bt — B E R B T BRI T A& /ML AY R 32 1 14 ( Chevron
W) > WIEFEES o T H > 7E381T Chevron §5—FEEAs - BRBERIFTIEL
P BRI AR AR R AR AR RN LA F S5 B BRI 2k B LB R 3 R E
HYRIERE » TTEURERRROME T HIL2 U5 B A A 2 Rl T A
AT (the take care clause ) HYIEETEEL o SEBEAHTEOERANY EIAFE BT
EATAEE R S I R ARABUATEFF -

HE—H5F » Chevron I H SRANAR RV ENREIEER - HEMERE L
N ERES TTHIZANE SIS AERE - ATBUES B O IR R EIEE A LA E
B B S [RIL T TIEBO B P A TR ARG I AR KR BRE B
o2 SR - (R > ERE LK HEERIORE 2GS - KILMERT T B R
S FRREHERLEER & AL (congressional primacy ) RTfE | - EF TR
T o SOREFRTH IR 2 R B K78 S I EAE A D E W — (BB = E 18

2 Scalia KA EHLRELINT RS R iR 5 iy TR 2%, (intentionalism) #¢%
agiE T BT TEEEINIEZER] , o {HThomas Merril BB E TR E > 38
e (texualism) A e EEg I Z2 i - 22 H Merrill, supra note 37,
at 367; Scalia, supra note 184, at 521.

24 SERIIEE S Mass. v. EPATR Jy 297 TR State Farm > thik 2 " BAs s H
FyfEE#H - See Freeman & Vermeule, supra note 11, at 98.

215 APl SRR - 5522 FLStrauss, supra note 16.



728 BRFDREE M BEIH

S REAE R FEAS 5 R — A R A W — B B R R AU SR < AHIX
(Y G SR TR EH R RE - A S AL > 2R SRR SR T 5%
PR B ERE AR SRR E R AR RARE AN ST LS
FHEL A7 ok gk AR BB Erfl Sk mnIRE ) « R - 20ESCAR
o DIBerEE R ARy ikim s (AR EAEE Einfl B ) [FEFEE)
AT B e BU AR R A B & R BT f8 e A T
REHIER T A7 e ) (legislative process failure ) » 3l S0 & F N HAME
B HI BRI (statutory gap ) 7 SEEEAH™ - AR B B S SOR T IR S ik
ST TR ST PR S BT

M H. » #£ United States v. Mead Corp. (2001) 2% » NTHGEEEEL
By R R L AGHH 13507 Chevron (25 R EL R 2 B @r i g™ « i H AR &h
PLpR " B | bR okny  BUERR FEer A R LR TR R =
HAH - B R AR CASK E S TBORRAR R E MRy B A, A
REEEN AR ERR - IR T BRI » A2 FEEF I 28
DERFIE © PR LGRS - R REE RO T2 S B AN IR BRIy
TR 30 BRAS AR BT T U BR BRI R 71— 5 - R RsRiE R HIN
TERTEE " B2 Sa R BREAZ M "B L T E g
B HMTEBERM S » GBS SO H B - CREI TR
BEAHMG A TR - R EHERE H T TEBCEEAIRRE - 1T R
AETT AR AR REIY - B AR ] DU H S AR R IE N - KA A B
b B2 EiEEESE N HE RS ER SRR TN THERER
RIS FI R » A — R I ssm ks rg Ve - R SCAR AR A &
ik Chevron FHERAY " BI& A7 ) #ed 22 - SE SRR - BLRR DU RS
i%beAt Duke Energy 1 Mass. v. EPA maff-#pkrh - ZEREH RO iy 3= 22

26 Mark Seidenfeld, A “Process Failure” Theory of Statutory Interpretation, 56 WM. &
MARY L. REv. 467 (2014).

27 David J. Barron & Elena Kagan, Chevron’s Nondelegation Doctrine, 2001 Sup. CT.
Rev. 201, 212 (2001). Abbe R. Gluck, What 30 Years of Chevron Teach Us about the
Rest of Statutory Interpretation, 83 FORDHAM L. Rev. 607, 621 (2014).
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JRIA - MEH H B R GETE 28 2 1R B & 2 I AR T BB B T T ik
FRRE -

BN BRI S 2 Bl S BB - 1 TR 1
Rt e ACE T REER A o TLIRE - ERGEUBT BRI E RS RS
- {15 TR BOEREAN R E &1 T BB R R R & T e
RUE B2 A ERIIRUE - A S EASE RS - BRI S - 17
AL R L B R BORAYHIG TBLERE » [RIMEPE R Ay » AR ECRZ
ELAFHERILE HAEE - eI EHEGED » B SR TEH R
R o AT UM RA T DMK L 22 BT @ AR AR ~ S B SEAIER LA S Baa A
BT SRR RRE - R IRICOAR T F IR 57 -

HE [ > Chevron FRrZIEIHISRAE R RREZLHE - S5 —FS 2 HBI& @Ak
T 55 T RERI SRS R B A TR BRRY A ISR 1 - SERERI D RERZ (R ik
fEE  MECREI A A EE RN T DUAS o B B A TR R R IR T oA
73 FEATBONINT IR S Al - A =R T 2R G R0l - HE » &
KA > TR ES — PEHE R B B AT - BT FRIRBEEERNESUR - K —H
WERREIBR S T IR - EBE AR T By B AAE L 1T T S E TR
By & H BT ERE | - BRI RS R R RN R AR - MEPFEEEER
Chevron H.E UG58 -

Chevron B8 B ZEAY R ZE T E B E A M HEEG TRV E TR EHIE < &b
o TR B ) 1m0 S BRI U ERE EIm E E COEE A AR - a0
RARAMENTH ST - S0 E i T B B IS T- HhE - Rt & iR T E C
EGE - I BARTZEEAR AT RE R TIAREM —BVE S - ARE & N
EAEAREZE - SR LEBERRES " SRR AEHTE
AR AR B A R IEE MR T B B A A E AR A R - AERLPEfE T -
Chevron J5i FIl—J7 T W] DA R FBQEIEAFBGE - RN AT DA

218 Matthew C. Stephenson & Adrian Vermeule, Chevron Has Only One Step, 95 VA. L.
Rev. 597 (2009). < ¥t = F.35 F Kenneth A. Bamberger & Peter L. Strauss,
Chevron’s Two Steps, 95 VA. L. Rev. 611 (2009).
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518 B R AP A #E 0 H BE T 2R o AR (R AE O R T A A G R
( deliberative justification ) #° ; 53— 5 i th B 20 (™ BE 7 3 B DU 1 2
(common law) AY3mEE 5= - WERGERRCSGETY 6B AR SE B T

TRFEE: > DUMERT IR R 52 1 S BORE T P15 70 - BREF5E 1F 12 E BT BUATE

Chevron g 30 .2 1% » Wi SR SkRy T iLifds | ol -

m-# &8

B ESEBIB i =ikl AT 1984 H-ERE Chevron FIPRLIZE - @25 30 H-3¢
BT GRS S B SR L0 AR SRE T T B B s R R R ey R R A A AT -
tfi - Chevron HYZH— P A B RIAGER T & 2 & CAS R AR & MIEAE A
SRR © b — 3 AR AR R 77 S AR AT SC SR AR A Yy - K
55 « 75 Scalia KiE'E rm B SOR T RO E AR i =ikl - SR EA AR
IRIBRE - KR & PR PSR 53 - (HLAAZ3RENE (legislative intent) By -
THEAE Henry Hart F1 Albert Sacks glJzt0Y T =3B 224K | (legal process
school) BT » RENAREFUE P — I B SR R R sl 2 [ W 0Lk
H¥y (legislative purpose) fIFRELEAL™" - HEART LS BN HHRT
W1 - TE DOLEFE I A R I - 53 DR A A 2B R B EH
R (ER B SOR 1A » (8 e H AR RlvA# B C g sk s -
XREFE S it GRS B G BUaRITE » fRHENLEF IR —— A

219 Glen Staszewski, Political Reasons, Deliberative Democracy, and Administrative Law,
97 lowa L. Rev. 849 (2012).

220 Gillian E. Metzger, Embracing Administrative Common Law, 80 GEo. WASH. L. REv.
1293 (2012). Jack M. Beermann, Common Law and Statute Law in Administrative
Law, 63 ADMIN. L. Rev. 1 (2011). WiLLIAM N. ESKRIDGE, Jr. & JOHN FEREJOHN, A
REPUBLIC OF STATUTES: THE NEW AMERICAN CONSTITUTION (2013).

221 william N. Eskridge, Jr. & Philip P. Fricky, An Historical and Critical Introduction
to the Legal Process, in Henry M. Hart, Jr. & Albert M. Sacks, THE LEGAL PROCESS:
BAsiC PROBLEMS IN THE MAKING AND APPLICATION OF LAW XCi-XCii, CXXViii-CXXXiV
(1994).
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MEBE A FEAEE R FHIERA RS A rThesse 8
—IVEEEE ? LA EAVERE BRS  HLREER - AR TR
T2 LA 2ok (B HE R ~ 32858 ~ R BB AB A TR > TR
EEEFHWIITIE W - SR EZRE TRy > SR H IR LR s L Ug
FEw H R 8 B CRFIIBCRE N C » &K T HEJI TR AT
DUAREA REIEE LR R I B LT R E N BUEESFIE H Rk
SE o AR EFRAYEELT > Chevron B—FEaY 7 A it il & 4] I i ey
FERAAS TR RE T H | MR AR D SR T -

Chevron PR EEFRIE R (BIF2ERE) BEATRRED T#E
&l ) (bubble) Ay - 2B HI TR R 225 R - FE L - (FF
ZERIE ) B ERIEH A B R R R R R BRI AR A RE SR  SEIERE
o WEBEAEfRRE (EIPAERIE) R - A GR35 — R T R R I
Bae A AN TR E H K - LR EIRE - FF AT BUE RS AR
AR R ST 2 RIS T T U B AR S A R E S A R 1% - Peter Strauss
PR R TEBRAIR RS i 2 BB @ v/ AR AE - AR B —
TFHIZR - RIAE A RRE AR  ES ST IE S AURHRR R » (e AT
B PG S AR AET T AR - Jerry Mashaw B — 20 [ 43 H RIVERS P IR T BB Rl A
TR RS T HEThRE RIS LAY EE K225 5 #2545 Chevron
P AR S T TRV , (paradox of deference ) - tHERERE
TR RE - - FEFTE R TR TR SN ST ks
- a5 BV R SOR E B E IS SRR 71 v R ARk
TRTE ST A RN - B ARG - 2EEFEEGRIHIET - WEIEAE B ATk
ATLSEIEE -

AT E Duke Energy 1 Mass. v. EPA SERUEEIRES & (BITFZERE)
AR e FIR - Rl b A R B AR I T i - NSRS L8
£k - Duke Energy i T TEFf M B4l , (PSD) BEmlRy " dicg - AT
ERERIFE R AR ARG | - R T RS R RE e | (NSPS) ¥R

MO HESS MR R B N e B E R EMH - 3TH R FIRYE AR
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% o MAE Mass. v. EPA th» (JIF225RE ) BIRIATER IR B B A I AEE
TR SRS RS E NI - FERL B B A TR AR i B T < FI T -

BRI 3B R FIRERHERISCA - 289 25 - 1 Duke Energy H - Bt
EERER Ry IEEY) (EIFERIE ) WEERREAERZEE - 2053 PSD #
HIERIL NSPS 1y " gl | 38 - ORI ERREEAE PSD #%iH]  1hbead Rl FiER
PREHIN T ) o BIVE R I - RAF AL EH IRy - KIS
B R AERE AR Mass. v. EPA » JEBEER Ry (IR 5RGE ) RNLEHIE
BRUINE BRI B H R R —To A B R & 5 A RO B Al
NI o FRERZIRIVE FIFE it - A48 Jack Beermann RYRFESE » EREEE K
FRERIRZ LH BT ENE BB E R AT - AT R S ETTE A Y% & RLRILL
B eriAMERIE Ly (congressional primacy) - Jody Freeman #1 Adrian
Vermeule B8 32 By Bk FE i 15 1% Bd AE A FI g R SR EUEY T OBE 98 YT BR

(anticircumvention) JFHI| » FEE T R AR EEAY H B ME IR -

WNEIFFZ 2T LR R S A Ui BR R 1217
VPRI B o Chevron FIPRFTS [BEH LA REEH] (orgy of statutory
interpretation ) » FLE SR 7R EI(E 1980 EAULARE - BN R T BUARIEE R
BE ARSI o AT FRHE R HNEF R EERE 1970 AT B RlERE
f 5% (judicial activism) By—HE T » 7 SLE R HEZRAYIEE - 121877
ey T RIS BRER o /B2 0 41[E Thomas Merrill (IERSCHEH » XA 5
HIFIPRAG IR E RS " EE B R T DA SOR LA RERT IR
MHEE IS EZRURES]  fERILIR T L RAVER - fERLEI - HA LR
& EA SREN B E SRR A DU IR S AR R Ny
AR » TR RHE R R R BURIBiEGS - TTHGRIMT ATk H 22 B 5]
EOLERE AT SEFH A AR - ANEERFT R R T e ) REBUA
AR EATEGE P IR A R R T B & R A 2B H AR - fRRETT
SRR R AR « AN ST 3 T I R AE F R BT 5 b — E O M R B P 448
ZE)F I - Duke Energy B FRERIRBAEAT S (BRIF2AERGE) UILEHEDY
NATAESEDRE - BIEISARERIEE ;[ Mass. v. EPA fipgiFRER (R K]
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Bt A T BIE IR ZORIE & AR C R REE 7R EHE GRIFER
) EHEY > KRR T A > B HR R o HAUTERRER SO 8 F
amAE RN AR SE AR - (H TR > BAOFEITBOEE > H AP AL
Foiflefedifl Chevron i AIJIRFAY EE SLRCREE © IS B i Be (E SOR £ R
AR - th B AT X e A RE Sy 20 A i e o S B RS-t R 5 2
VR - EEYE Chevron FIBRFTRE & HY RRARFEF A > SaAbE R EBGRIYE)
RERAE P B PR A
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Interpreting “Clean Air”: Legislative Purpose, Agency
Interpretation, and Judicial Review in American
Administrative Law through the Lens of Duke Energy (2007)
and Massachusetts v. EPA (2007)

Cheng-Yi Huang

Abstract

Since the U.S. Supreme Court’s decision in Chevron U.S.A., Inc. v. Natural
Resources Defense Council, Inc. (1984), theories of and debates over statutory
interpretation has been blossoming in the past three decades. Step one of
Chevron asks the reviewing court to decide whether Congress has expressed its
choices through the language of statutes. Therefore, relentless efforts have been
made to excavate meanings of statutory language. Textualism has its heyday in
the 1980s and the 1990s since Justice Scalia was nominated to the bench. In the
view of textualists, purposive interpretation resorting to legislative history gives
judges leverage to exert their own preference over policies. A textualist’s
reading of statutes would conform to the doctrine of judicial deference mostly
compatible with Chevron. However, the Supreme Court has gradually returned
to the approach of legislative history in recent years through a series of decisions
overruling the executive branch’s overreaching or underreaching reading of
statutes. This paper postulates this trend by analysis of two important
environmental law cases, Duke Energy and Mass. v EPA. Clean Air Act is said
to be the most complicated regulatory law in the United States. Considering the
complexity of scientific knowledge and policy discretion in this area, the court
rebutted the use of textualist interpretation of statutory language and detailed the
history of legislative process to recover the purpose of the legislation. The
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resurgence of legislative history interpretation represents the court’s changing of
its view of separation of powers from the formal one to the structural and
functional dynamics of powers.

Keywords: statutory interpretation, Chevron deference, agency expertise,
purposivism, textualism, Clean Air Act, global warming,
democratic theory, separation of powers



