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Environmental Decision-making, Judicial
Review and the Reasonableness of
Administrative Action:

Judicial Control of Discretionary Power in the Process of
Environmental Impact Evaluation in Taiwan and the
United States

Cheng-Yi Huang™

Abstract

This article explores the tension between administrative discretion
and judicial scrutiny through extensive examination of judgments
pertinent to the Environmental Impact Evaluation process in Taiwan as
well as the NEPA in the United States. After perusing more than sixty
judgments of the Administrative Courts in Taiwan, this paper submits
three series of cases which establish judicial standards for the EIS review.
Based on its German roots, the Administrative Courts enlist six grounds
of review, which include factual errors or incomplete information. The
courts apply these grounds, especially factual errors, to strike down a
FONSI concluded by the EPA in the Linnai Incineration Plant Case.
Later in the Ankeng Sanitary Landfill Case, the Courts try to set up its
test of unreasonableness by holding the principle of proportionality and
prohibition on unjustified reason-coupling (Koppelungsverbot). Lastly,
in the Hengshan case, the Courts add the intelligibility of administrative
requirements and reason-giving duty to the pool of judicial control of
discretionary failures. This study finds that the Administrative Courts’
grounds of review could be classified into two groups: formal legality

* J.S.D., The University of Chicago; Assistant Research Professor, Institutum
Iurisprudentiae, Academia Sinica.
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and substantive legality, so that the court may apply different intensities
of judicial review in different cases. A test of reasonableness could be
included in the review of substantive legality.

The present article further analyzes the judgments relating to the
NEPA by the Supreme Court and Circuit Courts of the United States. It
articulates the shifting emphasis of the NEPA jurisprudence, from action-
enforcing to procedural safeguard, and later to judicial deference to
administrative interpretation of statutes. The sea-changing episode in the
American administrative law comes from the case of Chevron, which
reflects the courts’ ideas about its intervention in administrative
decision-making process. Even though after Chevron, the court has
generally deferred to agencies’ interpretation of law, the courts show no
reluctance in their NEPA judgments to affirm that agencies have to make
reasonable decisions of FONSI or EIS preparation. On this point, this
study considers that the inclusion of reasonableness test as a part of
substantive review need not obscure the court’s exercise of judicial
scrutiny. But as advised, the control of legality could not substitute for
political accountability of policymaking. Therefore, the court should
carve out its boundary of judicial review delicately so that it would not
weaken the process of democratic politics.

KeyworDs: Environmental Evaluation (EA and EIS), discretionary
failures, substantive control of legality, the reasonableness
test, the proportionality principle, NEPA, Hard Look
Doctrine.
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4 NEPA § 102(2)(C): “[all agencies of the Federal Government shall] include in every
recommendation or report on proposals for legislation and other major Federal actions
significantly affecting the quality of the human environment, a detailed statement by
the responsible official on [...] (ii) any adverse environmental effects which cannot
be avoided should the proposal be implemented. [...]” (emphasis added).
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B SR TT BB E LUK BRI _E1F S (paper works) Z<HE
R Pe B INRERT > — T ENE ) ZREEHTEUEA6E
TGEE - JREEEER - 52 > TTBUERA TG A T 2 A R &
W RERFFFHEFHEN—K > BRI LUE CH &S a7
amETT TR < I E SR a EE AR ? MIsikbe b /8 & i
HEHCEEE SR EESEETEE ? e —FEIME

H
Eﬁo

Zd
=
>4
)

Sl FreiT L M2 B —F R iFR
TS 2o Rl gkt

AORiFr > $REY T ERBERS BRI ) SZEISER T BISREEOR
0 (NEPA)RZBEEL R  ARTT - FREIT T BUA B EREE 8 A BT BRE Y




BILA R A2 EERITHLIRMN 363

WA BT —ERRERREEE o I0 EIREITBERAAEHI LIS
Iﬁﬂlnﬁ“’\ﬁﬁ‘ﬁﬁﬂﬁ {EHIEENE FEESEE] NEPA HURRAAEBSHZR:

° AN ALE TR TR BRI R B AN (A T
A DU TBUERE © KL > (E R S A BRI R R ST Y
NEPA FARRH FIEANRIE R L EZ25 -

- BEBRPEEGHRL DT T HRDDL | Calvert Cliffs
Coordinating Committee, Inc. v. United States Atomic Energy
Commission

EE T BIFEEECRE ) BITESH u405E e g &
THEZE 2 B 1960 F- AR TR URBTHAYEY) © 55— ~ 1960 H)HA
BHARHYT B B L3 (technocratic decision-making)?ﬁﬁw%ﬂH’J,ﬁﬂ% ’
PR AERPEFTHYEREN . T > BURHIIRSE T LIE AR - FEAEHE -
B2 tb— "HEMETEL BEEEBUE R o RN SN — R 19604EAHY
JECEA PR R o fERGEREL ~ RTEBR B ~ FEUE RS R
16 itEEEIE T o AMERERSEA RIS » H B8 L
NG o KL > NEPA R8T ZE BB E T2 1960 AR AR LA IR 5
B ERBET TR - 73 - shEGESIM S > NEPA 164
HIEH B EEFF K (cause of action) » (Kl » N[ Hk#E NEPA FEHEFR
A JEMESERY o HE(19714F > HERERE FEFKGEERAE

49 F MAREFRFBFIRT Iﬁ?”—% ﬁ fWL TR L @ widh (318)
TG wmdh (319) ¢ oo <?/é«’ el =% A%k 60 §
Fwa 9 — iz ﬁﬁiﬁ%ﬁ%‘rﬁﬂ m HA-te 2 SRR 0 (o B FReRE)
1478 > 14 (20104*3 T)e 222 (HEREBEP PTG AARAFR LT
A MEFELZTRAR G ) (LB %/z B3 ) 34¥ > F205-
259 (2011&6" )eo M S 8fcE W73 F F30ABH R _d““I%’T- WL B hT
R AR E > ik (513) 2 o

50 See A. Dan Tarlock, The Story of Calvert Cliffs: A Court Construes the National
Environmental Policy Act to Create a Powerful Cause of Action, in ENVIRONMENTAL
LAW STORIES 77, 79 (Richard J. Lazarus & Oliver A. Houck eds., 2005). % i§ » #—
WP kB ZERY 0 B NP (Z F§%2) (Clean Air Act) » #1373
1963 & ~ T 3t1967#& ~ 1970& ~ 1977# 2 1990+ i3
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Calvert Cliffs” Coordinating Committee, Inc. v. United States Atomic
Energy Commission” » 7' NEPA i Bl (L o 0 4B il 2L
" EREETTIURERHTT R FE 5 L (action-forcing) i

HE L EBEERYIFTEEREY NEPA KA AR5E 6 Z R ITEL
PR YE M T IR P B 5 F |, (environmental impact
statement * N EIS) » FUZ B A REN BENE T AR » 6 H
T T ERIESVE ® % ) (Council on Environmental Quality) ° {F/E 5%
FRAEME LAtk - 2588 Henry Jackson FIEUARMEEZFZ Lynton K.
Caldwell > HL[E8E T NEPA HYIEMIERRET > #F " ¥EfF EIS | AT
B FETEII A NEPA 55102(61° « 4R » Caldwell #4931 A4S NEPA
F102R ETFRBANERE D - EMAYFEARES - EIS AYERY
PERESRTTEE PR S R EF R Y HEaE R EIS
A B fa 881 TG TR RERVETERRE - (Kl » EEMERECRERHY
18% (disclosure of policy information)™ - 3%k » EIS EIREE » {H
PREFA A AREBUR R ECREREA » ERMER A RAEBUGFTTEER
AR 5>

fE Calvert Cliffs > #i25 BB € Bl I T 5E & & & (Atomic
Energy Comission, AEC)R R {EI%REBE MU IR 8 2t > FRIER
A — TR RN R E L B RTE - SRTTERER T
PEERER R RFR T EIS » N » L —EmBh B R REBepnER - |
HERGIER I KGR Skelly Wright 5B FEEATHIR - B NEPA

51 449 F.2d 1109 (D.C. Cir. 1971).

52 NEPA R % 142 U.S.C. § 43211 § 4347 » § 43218 =2 P 11> § 43317 5 NEPA
§101 > HF 3 E NEPAF B P 5 0% - iF > T 54 o

53 LyNTON KETIH CALDWELL, THE NATIONAL ENVIRONMENTAL POLICY: AN AGENDA FOR
THE FUTURE, at xv-xvii (1988).

54 “Impact analysis is an important aspect of planning and decisionmaking and has been
applied to a wide range of policy determinations — but it ought not be substituted for
the declared policies which it is intended to activate.” See id.
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AR OB EIEE T BRI AR E | HRIRE10205 - BHEE
10285 Q)NOFFEQNE)E - HhE SR 101 EFIE 10282
725 8% Lynton K. Caldwell & B HYEE 1015 EE H 25
NEPA i JELIBR{FRiE— H A - 7 SRR TR SRR T LU
HEERWHRZFZEEE B LBFBCRAYE SLIEFF (reordering of
priorities) ° K[t > SE10MR(EBLEHET » HESEENE - B
FATECRRINE ST HIBR 22 AR TR EECE R - (12 B
102{6AITEAIIIEL » 3% (2)(C)FUAIEE (2)(B) Rk EASIE i ATt 5K
A BEBREBL T (10 TSRS R ETER )
JEYEMRERAES - NA SRR ET R HEBRENE RS « BRI
7 DUR R T SO B A TS SRR T 5 -

2GR ¢ BB 1025 I — SR ZRZ Y > FERRFE AT T B

55 RiE2 e 1§ 1022)(C) & KrF B R Fo i b (all federal agencies)*t
P~E < FoiHT % (major federal actions) 3% Tk 5 & F 4% Ji € (significantly)#: 5
P OREE BB NP AR F (BIS) © EIS % ¢ ¢ 35d TmB B R -
TP LA R HRET AT G F Ry s o § 102)(E) &
AT BRSBTS R RE AL T REFRE > R FF LR AS
NEPA § 102: “The Congress authorizes and directs that, to the fullest extent possible:
[...], and 2) all agencies of the Federal Government shall [...] (C) include in every
recommendation or report on proposals for legislation and other major Federal actions
significantly affecting the quality of the human environment, a detailed statement by
the responsible official on —

(1) the environmental impact of the proposed action,

(ii)any adverse environmental effects which cannot be avoided should the proposal be
implemented,

(iii)alternatives to the proposed action,

(iv)the relationship between local short-term uses of man’s environment and the
maintenance and enhancement of long-term productivity, and

(v) any irreversible and irretrievable commitments of resources which would be
involved in the proposed action should it be implemented.

(E) study, develop, and describe appropriate alternatives to recommended courses of
action in any proposal which involves unresolved conflicts concerning alternative
uses of available resources.”

56 “It leaves room for a responsible exercise of discretion and may not require particular
substantive results in particular problematic instances.” 449 F.2d 1109, 1110.
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RARITE A SOERE P RRIE R B R R T AFE & - [l - HEE
H B B PR AR D SR AR B RES TG+ BAERARI R FrE Y
IREEEEE - [RMERRER - BB 102G EARR B M BRI T BB RE L JE
17 T B BRI REEFEFE | (careful and informed decisionmaking
process) » i H HEIE T 7]k BT $ifTHYFE HS5 (judicially enforceable
duties) ° i » FEBCRFRIGRERE - FREMEE N RE R R (EEDEEEANE
LU T BB E B IR E - FRIFRZIVE BB 4 -y (balance
of costs and benefits)/&H A ESKBHE A L5 2 ERIEEHE -

AR - NEPA 281028 Q)C)FHE * 1THE BFTERfG =R
WE R aaE A 0 WA EREE (accompany) B KB F T B AVIEE
WA EERET - S EEERE TrEZE g iR - NEPA
HEESRAE PSRRI - EIS » [ER—H%E  ABEEE RS
FeNEBERER > WIEATRT (B BRIk E Rt — A% © 4
B THER  (EfYE i EOUHTE > SR REEHEE o IR TR
i U PR HH — HE R R AR AR B A e e AR P R - Ak —2K
NEPA SAE T T#ER - ERIEEE IENFEE - Wright 5E
20E NEPA ZoR T ER555% 7 | (environmental issues){F BT R SEEE
— ([ B RS EL AT MBI AT & > TIEE IR EEEN TF -
IR REE TEE P E EIRET A E » 42 NEPA HYITiE)
#7 o [ - B NEPA RUBAITAER » BREZMHE T8RS
= 0 WEE "BRAE ) TReETEE AR AR SR - GH
ERE LI H S BT - SR A A AT RE L -

Wright A B ERETIEEE B EE A NEPA 5102{5E1E5 101165
HIZEE > BIOMRATIERR - RANREBECRER - EEFEE
WORERR  AES102GER > Lk EHEBERER LR TTE

57 449 F.2d at 1117-18.
58 “The point of the individualized balancing analysis is to ensure that, with possible
alterations, the optimally beneficial action is finally taken.” 449 F.2d at 1123.
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MBI —ERIIE RS - AR EBIL T - SRR B
BTG EE ) (BIA) - 50 T EH'E | B "#2/F , (substantive vs.
procedural)i) 73 » —JTHIKFE SRR NEPA HE#E b5 5 B
YR R - I NEPA HOTE L CEGE o M SR R
R o SEE > Wright HEE S NEPA WEFTRE »
NEPA F2RF i Rl BEANSTRE TR - o] VBT BBk
Homfer s Rt e A o

Calvert Cliffs PR » FAEHE IO TREZ Eer 2 5]
B REMBERIOGRHEERL TS T8 F » IR TRERE
R LB T HRI S T FEREBR o AT > Wright BB
T NEPA TR | BEE B NEPA 102088 Lk (T
FORERRE P20 » Al NEPA 4KIUT R 2 TNATRE] -
101EHIBEEE R » Wil 20s° o 2% A Dan Tarlock it
BE o BEERMER EIS AT B TUER R TIREE - Wik
FF& Wright SRR T BARSGEM FIREERIE | - fiips0E
AR EE/DERI THAE ) B ST R R R
BT - BTSSRI T BRI BT A - TRt e
R T NEPA F9ZERS o | HMWEEHT » Mt el T -

Calvert Cliffs —Z52 8008 » 20044 Fo 1l » Sfatbe 2D
H3,000¢FLL ERY NEPA R34 < ARIM » Wright EEAEARFIRHENE
1 TRRFEEE | 5 AlEERE LA Z BN RIR -
B2 SEEERIIEEMAR E R Calvert Clifs A5 » HEERIFARHFD
B BB AT IECHI BT B2 A AR VR AR PR o A BH SRR LR AT

59 See Tarlock, supra note 50, at 97.

60 See ROBERT V. PERCIVAL ET AL., ENVIRONMENTAL REGULATION: LAW, SCIENCE, AND
PoLicy 801 (2006).

61 COUNCIL ON ENVIRONMENTAL QUALITY, THE NATIONAL ENVIRONMENTAL POLICY ACT:
A STUDY OF ITS EFFECTIVENESS AFTER TWENTY-FIVE YEARS (1997).

62 See Tarlock, supra note 50, at 103-04.
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Overton Park 2 1% » HHEERIEFF@EFS_FERZERL(D.C. Circuit Court)
BETIY T R RRIRIEE] , (“Hard Look” Doctrine)™ » #{L T 35B077
BRI RS COAGER TRE - S REER | (EamE
B D G b A e E ke aT - I > DATHS
SEESEE SN (B NEPA 76 R SERGIEER & b SR e A i
SR R T RS REURE | FREEE - NH RS
B HA T B BT o S A PR -

S TRA L B TR s R R R 23 AR

(=) 2 A3 B AIRARA &% 7

Calvert Cliffs &RBIFFH FERGEERFHRAYE — A RS
SR HYAR - {HE Wright ABEZEAE T — LT EEAER
ARANZ M S B mEbe B A F R AT DR AU o than - Bl
& = EEfE Vermont Yankee Nuclear Power Corp. v. Natural Resource
Defense Council, Inc. FIIRH » FoRiEbT/HEE {TEURERI(FER AT
BRI ERE AT EEEIE - SRR AT M LSRR - TTE
s A Y 7 Y o WD R iR B B E AR Stycker’s Bay
Neighborhood Council, Inc. v. Karlen —Z&HBHEH 7% » NEPA i K& A
S R W B BT OB DL B ) B A 75 (subsstantive. decision)® o B
B E SR EAME TR, miE TEEm > HY
i ' TNEPA REREa< (TR HERIFTERE » 1 H
BIVRHUE T WSSO -

63 * < #“Hard Look” Doctrine 35 " BEctethil , RRl» a2t T g% 8 0 ¥
Hard Look /& e & A4 (7 FciB b @ F 430 p o 17 2 - il ke bt e
A BRABERLZA AT AP HEPUTA T w8 o do% S TR P
ERMOERRF TFA ) -G Ak e B R B TR 23R

64 435U.S.519 (1978).

65 444 U.S. 223 (1980).

66 “NEPA itself does not mandate particular results, but simply prescribes the necessary
process.” Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989).
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R - WD SRR (R DR A BT BE L
PR RE R RIS b ) R B iR b 4 —
5 EEATLSTHIE o B - IROE R R T R
7 I YRR SE A T 0 TR S R 26 A T O B SR E K O £ P
B ) e R L NEPA FIFZFEK « LU NEPA Z5102{655(2)(C)
TERERER - (FEET R T B ? —EEE AR RENE
AHERL BRI DH AR - TG T B T 2 (F e
IR E &% (Council on Environmental Quality) A58, TEL AT <
B TEARE —FNRERERT SR S R T
fErE TEA MES > R NETI R -

5 FEREGENEREAE 1972 ERCAY AR Hanly v. Kleindienst »
=R 7E£ NEPA §102(2)(C)¥&fi " B8 A | (“signifcantly™)
—& R B R E TR PR E I E R T R S
A KBRS EE | (greater environmental impact) o [RI[Lt 0 BE
FAREEZHTEEECRREAERIAE  ZEe BT EIEF
(full-scale procedure) » ¥|HF LB EEE - BIGEAIL - 32 ke Y52
R (TEHEREZEEBEFZEMEMERARR - (—) ZITBITR
EAENREEZENEE () SRS - THER
18 18 22 HY 5 % (cumulative harm) o PNEAIEL > 3% L EE NEPA
§102(2)(B)E T BRI A R KR AR E FIIERS « KL » 3%k
SZURITEER L E T ERRIERE | §T 0 LHN S H(give
notice to the publuic) > FERFH G L TARIMEREE - ~
i 0 SELEHNIIE NEPA BHSCRIERIRET » M2kt B R

67 “Our duty, in short, is to see that important legislative purposes, heralded in the halls
of Congress, are not lost or misdirected in the vast hallways of the federal
bureaucracy.” 449 F.2d at 1109 (1971).

68 CEQ &1 1978+ p54 5iB 75t £ # NEPA ¥ e T £ | (significance) £ iZ
TEH o WRE TEx B E e FRrEdE T%% | (context)fr M35 A& |
(intensity) ° % 243 Fed. Reg. 56,005 (1978); 44 Fed. Reg. 874 (1979) °

69 471 F.2d 823 (1972).
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IS - MERED LR R BT R R - BRI PR St R
TEOR RS  (HRTERR 2 TR E RS HETEERL T 1E
HATEAF2HIE] ) (formal rulemaking) HVFEEEFET - MG FFMERE -

IR W RS R E 1976 EERR Y Kleppe v. Sierra Club Ht »
FEEHA TR RN E TR B (TR R TR RIS E R ERE S « Kleppe
FO S B 1A 1T K M Y 4 B 45 B 28 5 £ S8 45 11O 1 ) (timing)
NEPA H5 STl ATE R E 2 T EBGR I FE (contemplation) & EY it 78
T (BRSPS E > (HEES Sierra Culb 305 0 ZEFENEETHET
S 08 M FH 4R HH B B B BR W6 F 23 B2 27 4% 45 (national “Coal
Programmatic EIS”) » {E{5ZE585 " Jb /5 AKSEJR ; (Northern Great
Plains)f @ IREEET1% - A RS SR 75 ] DB A 2 —
SHHREHETE - TERIEE IR R A E e b 3% 5 T P (A
U DUEEHIEGE TR R R S o SRR - AR
FRE o TIEEE - JRE TAEBIEER SR ) F VB EREE
WA EfEE | IS BT @I - A ae e
REHHFHBE -

Bt B AE AR SERHERIL— B - Powell KIEH
FEHAREES T (BAM) HIER NEPA AU BTk B E R E]
Rk » 2R MEFERYEREE AR E o sAB SR TE e s Hi Ty
JEZEGIRE R LRSS - MARRNSERAFEZENER
#11)5F % (balancing of factors)’” o | WiFRiR Rl alE » A1k
] LA CEEHT IR P BRCE > FR MRS A 1 T U R AR P 38 155
FEEAHETEBIARRE > ST i1 T U B R 2 B8 25 IR R/ E ME AL B

70 427 U.S. 390 (1976).

Tl EFFEET L ra i de AR E 1 (1) the likelihood and imminence of a
program’s coming to fruition, (2) the extent of information available on the effects of
a program, (3) the extent to which irretrievable resource commitments are being made,
and (4) the potential severity of environmental effects.

72 427 U.S. at 406.
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HIRR PEZE 5 T HiEBe B i v AT RN B H SRR e
EARFASCEZRIFREL - B el R - AR R ERL S
LR MEEEFREETERY - BT BURRRIVE - LHE
BRSO E (7 (geographic area)FER 2K HIEEHEAHE
RESIRITT B RAZREE E R R E. » FHIL TSN » B i mnE e BT
BN » R R E F R E T ER B AT A AR (A
gy T EA )~ (THERERR TEEK ) -

(=) TREA &L F174F | G Vermont Yankee Nuclear

Power Corp. v. Natural Resources Defense Council, Inc.

W B e P A FE B R T RGN EBESE Kleppe v. Sierra
Club T F 5w  WIEE R - BE L TH5A1E Vermont Yankee H1 > T
(EEFE s BRI B A NE > AP -

ARTATR > KR FRER B EE1960 ~ TOHRESIRER > M H
Ry T RFEREIR G R - SEFT B RERAL TR - ARMAELLRIRE - BRR
ERShBRG R BB BT - R RAE L BRI T
W AR SRR o E NSRBI M B TR A BT B —
P B2 2 it T 3% 0] (building  permit) > 25 — [ B2 & iE i %0 HH (operating
license) ° (LA F R LR AR 0T DAFEE (B FE ER ZE5K WhaT T e
G THER (hearing) » [L—F2FHH S " 78 (intervention) ° [f
IS RERE A PR E 8 IE N H R F2 7 (formal  adjudication) » 5 FH 5[]
TTEREFEAPAE A A ANGREFE LA ORISR 2 HE

Vermont Yankee JE—F 4 E/\E] > 1966 S BT - FEH
FEETR 0 1969 MR T-REZ B & HHAH EE IR « PLIRF - 7EERR
EREEEE T TTH ) JERAEE ML 197 LB T B A H O E R e Y
FFLF - ARIM > NEPA EUASERTIEARY > B ERE X TR E
EEBIERE > AN AR T REE BRI R s - A1 >

w2 HH 7 B9 (Atomic Safety and License Board)&(FHHEFZ B
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(Appeal Board)# 5 By N T 2L A SR G e - RURs A% BRI Y 3% R R
PR ARZRE I ERScE - HETiETER] - R REET TR
o HEf R B i R R B g AR E » #5T Vermont Yankee EfIKf
BRI o

GHENI > EEEGEE R 19724 TH & H 5] &% A RHIE IR (fuel
recycle) ERFFARLAI o 3% sl R AR T a2 A58 F SE B 1T BUE P
FEEAAANGRELAEEY T IEXER > AEEAEAA=R
1 T IEIF A S HIETRERE | (informal rulemaking process) » (T [ 45
HI K 7Fam ) (notice and comment)R[IF] « N » EEHEEEEEIRE
EH—FEEEF - e BEERR prIiket » EH=ATEE
AT THERE  KEEAGER 0 W H TR AR TR 2 RIHIE T Al ik
30H > HRBRIEHEBRFNRER - — " HHIEF | (adversarial
procedure) FREEE ki dn L HIF 2P AL EANRAR 12 Al R A HITTEL
i BEE A HLALET TERE | 125 - [ IRREEE TR
ZremEATENEEER > BHAXAEMMEEFR
(discovery) « {E2[F AEETAH BL AOBEES 22 ELET U R BRAN I — 23 -

£ TIEIE A S HIGTRR T o IR EXEF AT E R T
i BENR TITBORE BRI E R T R B ? EETTEBOERERL
Kenneth C. Davis E#&# 5 ' JEE < HETFEF | (informal
rulemaking)& £ B {TBREFER)—KREIR » —J5THE A ARES T TEL
PRI EYE - S5— 7 On] DGR T OB R I 38 — 2 B & B A e
2 MEBAFEZERBRE RIS - (TEEERIETZEN A
"IEER A HIERT ) ACEETER Y HART REREEUNE
AN 37 E M (IR i S i WA R ZE R T 2EE R8I F
tar o R - NPT EBORER T3 T BT 2 R ETE S % A%

73 Ap M F P > see Gillian E. Metzger, The Story of Vermont Yankee: A Cautionary
Tale of Judicial Review and Nuclear Waste, in ADMINISTRATIVE LAW STORIES 125,
125 (Peter Strauss ed., 2006).
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BT > e H MR P Bk - IRIFTEE TR da S HIETRR R |
(hybrid rulemaking) » 7R AL AT EIER] -

1% Vermont Yankee H » HERGHAFFIE FFRGEERE 7R SE B+
REZEY (RAKRBER " IAEEHZEE , > Nuclear Regulatory
Commission * NRC) BARFZIARHEERar<Hl5 T2 A it - #%be
EFEE Bazelon FERVERIEHT + GLHEEH 1 ] 2@ 5T 212 Fr bk
il R E R RS A B AR 22 EFEIRIE g - SCER
7~(document discovery) ~ & i (interrogatories) ~ FH A~ [F] SH g B 57 &2
ErEHIE I R B g o A RN I T BB R S
EIR o (LR TEURE R MR R IR E ARy ISR
ERE R THIAA | (flesh out the record)’ o ZRIT I — PR A
DURNE R 7T BRI P & 15 - (ISR ERXan < 5 1127
R R -

It — R AR R ER S i = ke Ry Vermont Yankee Nuclear Power
Corp. v. Natural Resources Defense Council, Inc. FIHrsEEIHER) -
EMHAIRNEEREE (AIBHBRERBER REE) B
Rehnquist » GZANRBAEIAZE AT - BIG PR TATERRR S »
8 B A 1T EORE BA 1Y B = PR A2 J 22 5K (maximum  procedural
requirements) * ‘EFEFELL R 3 &R o (T EURERE 7T LA 1T 3
2R - B2 RIEMR B RESRINTT B P 15 P £ 2 R2 P R 1T R
fd ° Rehnquist XiEEWamae Ll E =« — ~ AR EREFEETE
PRBATIE AT a2 IR - ARHE A 58 1T OB RR P ER A T
BRIl ARERERE AL " S ) (best)8 " IERE  (correct) » AL
FER TR THE =~ A0SR T EOERA S RSB AT R REARRA L
TR BRERE o HASSRRRE R T B R & — S R

74 Natural Resources Defense Council v. NRC, 547 F.2d 633 (1976).
75 435U.S.519 (1978).
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FEHRER - JRENIEZAY " #A 2R | (adjudicatory procedure) 5 ZMJH:
—K > TIEIEARERY | BEFE R NE - =~ IREER > Mkl
(FERERE FROEERD) #g T RSN T IFE a2 HIETIE
Fr o HUBEEARNE o Nokbe DUR AR E RS A 2 g ol E R
K ZEEHIFTRE P& K] U4 7 /2 iU &kl (adequate record)
DIBEEEA - 2RI - mUET e SR EN S - ERITE 2 IR
HAIETIE e s BRASE - ST FELAGZ AT BU R 2 5 8 T B Pk K
FEBEE 72 B (statutory mandate) 5 #E’® © Rehnquist A2 22
Ry B EEN TR TR —EFE5HIE B ERTRE |
(to insure a fully informed and well-considered decision) * [fIIELAE
AR REURITERSRAIRYE R, « TEHARAE T - T T BORE Z AT DAg #%
e WEEEER) ~ ERRR P ECEEEE - I HERER
TEHB R E RS T RBRE -

Vermont Yankee ¥H{&AEHVERFFHIPUE AR BERLE © RBEAE
RSP A B ERIERIASGRERTEF ML - BNt -
HEEEF RS B REZRIUTERNEEREE ? {£
Strycker’s Bay Neighborhood Council, Inc. v. Karlen 1 > WF i e
BerE R R EGE(E R o A BT I & KRR
HEARE R BRI APA §706(2) (A " BE - HETEEHAE , =&
fEHE > (HZ2AINIE NEPA ARSI SHEE TR RAS
(merits of agency decision)fJETEIENE" - Fhit - Bl LR R
17 Vermont Yankee HJFIP % » 78R NEPA Wi R THR (AIfH{E(H -

76 Id. at 547.

77 “Administrative decisions should be set aside in this context, as in every other, only
for substantial procedural or substantive reasons as mandated by statute, not simply
because the court is unhappy with the result reached.” (emphasis added). /d. at 558.

78 444 U.S. 223 (1980).

79 MEPHAIRACFAIRYITEH FL EE A REDFTIREYE o %R
W EPdrit G R e U LD R o A F hA Y S TREFF oo

P fanife r RueB P GRHFLFE > 1 BEHAHEESE -
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HIRF A0S 1T BB B 2 2 5 AN E B 2 A2 P 1% 1Y (essentially
procedural) > F-ZE R ERITEBERIFE(EHL T 70 F11E HEERUE
HIPRTE » WAL » NEPA %8 TR T EURERA NEE — Ui | 3R
W | EI&ESCHINE - — BT BRI E TR R h
12F7 o EBEME—R) TAERL 2 HECRT T BUR R samt2 s T3R5
HIER | A& © il » Thurgood Marshall KEEEAFEZ A
el el " R EEE | WEEEME > € Citizens to Preserve
Overton Park, Inc. v. Volpe (2 1% > FRERZEEFLAEIRIL T HUE 7
fl | A& (searching and careful judicial inquiry) @ DUE{RTT RS
R/ HA R 4 B3 9 J B (unreasonable  discretion)® o 7] 1 24 £ 74
Vermont Yankee HJF[F > Marshall KiEE UL EEREET "X
EEE | BEEEE o MINRURERE R RESTE T T EUER R SRR
FRIBRWAZE ) L —EEMEETES B ER R T
PSR R 7 E C R E R T AR L Y o o TR
FEER R > FRATAE 2 AR T Beigtai | FRRTHY
BNRAG K EAE -

(2) TER -~ BESEY M8 AT P 2 F AR

1. TRERE | FE£RFAERRERA

EETERFEECONRGHE T A BRI T T B(to
set aside agency action)HJFRIAl - HHRAR " ZRE - HETEE A

FOIE

[ | (arbitrary, capricious, an abuse of discretion) » 5% 515 F {r] fE 25 7
fdE B BT B R ST DRI 7 e B - Refafere
o Enl DAk it EE T R A ) (the ultra vires doctrine ) 1F
A LRI ZE BT BUE P B RS - REREH TRE - &

80 444 U.S. at 231.

81 Id. at 229.

82 See STEPHEN G. BREYER ET AL., ADMINISTRATIVE LAW AND REGULATORY POLICY:
PROBLEMS, TEXT, AND CASES 347 (20006).
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el A ) R > BRI R A EE - ([ LEE RN E
FUCE REFIIENRZER - HFN9704 » R E FFRK
A A T T A GRFGE B T g R 5T (“Hard Look”
Doctrine) °

o] " BRI ) BRI ERECR T TR R R AR A B
CHIEERTH - REREEEEET - EEESRT B
A HIER - BB E TS E R I P E RS AR 3
HAE & o AR - " Eidtem R Bl ok T kR ms i
M7 BB BB EMETTOE  » T Overton Park $RHIEY " UK HAF
fll | HY7E 4 (searching and careful judicial inquiry)st# sk " BifSiG
i JRAT MR - —RmE - " Eshem , JRAER 2T E
#y TEtE | (process) » (R EMARHFE 125, B TEEH | 05wk
ZEFTE - gmE TAERE ) R AR R G RIEE FIRKGE
B R AR BIE HY TR & BUFE P 25K L (hybrid  procedural
requirements) * FLER T ENE RN EE > EREHEERE
(fact-finding) & 53 » BLEE AT ENHEBAE B E L E EHIREIR - 503
"HE  WEH  EH S BEGERNAR > W T B TE ) WE
BLIE T ME R ATIIR AR - PRI = AR A ATE

H1970F RV RIS » #ERIIER & IRSGEE B R R A2 &4
#'H > Bazelon EFEE M Leventhal £ 73 RMGHE T BAS A
B, of TRRfpmE A TEER ) A o T 0 Bazelon FEEEEAR
E TR EAS R o (procedural hard look) » {H 1,28 & H
TEEIRRFESR ) BRFEAY) - KM TR 58 2R ST R A
FESEI o 0 LRt - 7E Vermont Yankee # > Rehnquist K32 H ELASHS
TREEIRRFESR ) PLER - JLEEBITERERF EHE LIYMITE
Fr o EBEEAN RN TTECBERE © 11 Leventhal JEEFTieany &
B B RS fRTR | (substantive hard look) @ BEARTE1970FACH] T FEFE
VRS IR | O RS E - HEEA19804F 1% » FE LMY - B
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A Bazelon EJEEEF] Leventhal HE & I FE: » ¥IE F—EiEf
i AELVERREE > #EEm7E Bazelon B Leventhal » #2FEE " &
kg R R PR > A ER TR A BT O B R R na B ey 2
i o

2. BARARR R ¥L B 443% © Marsh v. Oregon Natural Resources

Council

i 1 % 150 v B 7 1989 4E /E B Y Marsh v. Oregon Natural
Resources Council —Z&H » FXTfERS NEPA HUREZIRT TR 1Y
B ETIRE AL R EESLETT T BtS e (take a “hard
look”)™ » EA LIRS EER T A HE R BEEE B
ELLE CATREE Y& B 1 (reasonableness) 5 #E 2 i) i e B PE IS
R TREHEER Y FRE AR ROEEE FFH
[ F AR i SRR T E RV E RN S0AETE ~ PV ERT
H5e ke o LW KRB EMERFER > K] Citizens to Preserve
Overton Park, Inc. v. Volpe FIR™ » b (EFHER T B B30
TENGFEH R R E BB AT - Mk 7 AIET R S ICE S E5E - i
WWREBEZTEITRESORHRRZMASE - 8052 GHE
HIB$53% (a clear error of judgment)*® ©

i > HR B E AW M HZEAE - B R s B e s
B Kleppe HIZ Rf# > EBCAHABEE " EETAVBHBUT R
FIT{EA 41 1% 3  (informed  discretion)®” | « A1 S35 2 5 {2 7 L. 087
ZERE - TTEERIERE T E BRIV B RO 78t » BIEERE R
ST BUERIRTIRE - WRER 2 HER - i > T2EHY Stevens

83 490 U.S. 360, 374 (1989).
84 Id. at 375-76.

85 401 U.S. 402, 416 (1971).
86 490 U.S. at 378.

87 Id. at377.
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FEEAE ARG - R TR BRI - (S
(TESBIS TR H B E A | HRE R A SR
FHYE B FE (Y (reasoned  evaluation) » 7 HE % 25 B 17 AU BE HY TR
E o GHI  FEEEEHEAEED

1€ Marsh FITRAKFE » HEBEHERZE] Vermont Yankee W22 > ¥
T TRREEET R BRI T AR RS AR JRE o SA1 > BhEAER
HEEER - VENGPEETHEEENMET] - B2 EFRGEERE
Sierra Club v. United States Army Corps of Engineers 2= » SR XE
R REPEHSEHE EEIS)W S IE R R I T U R e
TR PR B (R P R A B B« AT BB LG
KIERAE T 2 ~ T EEH T - WA RMHFER - WRHE
A A R E o E R AR BL N RERE (RRE E L — IR IR R Y
S EEIIE - B2 FFRCE R AR R E T EURE R HE (R Y
BEEZEMEREE BN SR EH - W H AR T B R HEfER
EIS EAMIME CHRHRYERE RAENR - RILAE SLYNE T & 78K
EREVE RS TE A SR #1252 (objective good faith) o {EI iR ks
A ST R E » WIEFE5 SERATYE (reasoned decision)” o
TR E DR ERMHA Y & - BUE TR N Bk AT LA
I HENASEEE - [FRE3E A, Dan Tarlock FEENY " 2idm(s
(death wound) » EEzL0 L F B R R -

3. TR UAA AMERR | W9ATE R BT ? * Sierra Club v. Peterson

1E Vermont Yankee 7 1% > S HKGEEREEH T T Bdshgin 7 AT
FREERIRFFEF B o B o FERIERF & _E R E
Pt 19834EAERR Y Sierra Club v. Peterson ZEgl ks » BRI I 1=

88 Id. at 378.

89 s | * BEREF iE Pt Andrus v. Sierra Club, 442 U.S. 347, 350 (1979).
90 701 F.2d 1011, 1035 (2d Cir. 1983).

91 See Tarlock, supra note 50, at 105.
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LR RE - i e A T B K ) (finding of no significant
impact, FONSII7FECHIETEE - FENRFS T e (R {7 BOb BE RIS i
o EEREREMAE R | (HiERIFE I b AR BIT A BT
AR o SR B S e P YT e A p e

— ~ (THUER R G EWPRMNE (CAREAE) TR " Bt in
ity A S

o AT B REE S E RS 15 H (identified) B3 5 5 8 HYAHBH <H
1

= HRERUFRIIE LIRS - ITEERER " TR EE
T BIPRTE B & REST 2 A {ER(to make a convincing case)

Y~ ANRAITE R AR I - TERR RS ERY AME IR
st Ry A DI R E R E R R (K -

EWEAE Sierra Club v. Peterson FIRHFEEy » ATEUHERAHRE A]
DU e —TE R 25— TE kel > (E 2 s = Take il > (RURBIETT
BB RA B CER A SCE R E » B2 E (FONSDIE A E RO 8% Al LA
ZFF o BIEANGREE SR =AEEMR ¢ Calvert Cliffs BT
1FE J. Skelly Wright ~ 22K B R A% B HY Antonin Scalia ~ F:H1E g
44 George MacKinnon » i MacKinnon /A FEEZHA - {HIF
EERE > BIKECE Chevron SHRSFF#EHY Scalia 1 5'E WHE A $1H4
FE=IRENR TEIRTT ) IRIBETESE - #ENERDFBEECER
Al mES] "% ANMEMR ) (convincing) R » {EEEHERH

92 717 F.2d 1409 (1983).

93 “(1) [W]hether the agency took a “hard look” at the problem;
(2) whether the agency identified the relevant areas of environmental concern;
(3) as to the problems studied and identified, whether the agency made a convincing
case that the impact was insignificant; and
(4) if there was an impact of true significance, whether the agency convincingly
established that changes in the project sufficiently reduced it to a minimum.” /d. at
1413.
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([EEABHIRSY - DR R el B RrE " REE
(7 (FONST) » (RHI AT #3058 i1 OB 7 R Il R R 2
ARG AR - (TEHERLERE " 7S (prophecy) B E 2 HEH T
E o IR A S A R AR R ©

[ AR AE R A EREFE R AR 268 L EERGEARE R iR 19951 F
X Alaska Wilderness Recreation & Tourism Ass’n v. Morrison 3%
A IR B R W S E R FEW R E
(predominately legal questions) > A EFEERZERAN T & EME | JRHI
(reasonableness standard)ZKETTE A ; (HAR B EE S H M0
f] 78 (factual or technical matters) > HI@ F " R EHE | JFH|
(arbitrary and capricious standard)}{i%ﬂ<95 {HE » T??ﬁﬂ H Hanly
v. Kleindienst » 55— FEREGEZEREZDR NEPA 5 102M6855(2)(C)HEHY
TEERME ) (significantly)—FA 0 FERZEBIAEERRE - RIFGEA &
T | [EH(arbitrary and capricious)E HIIk A" - Feer s
FHEERAAT  TEARE ) RREME  BREEENE? REEZ
R TREREE ) RADEREM Y TAESE  FAR T EEE
IR B BA RS2 A1 TEE 2

= ~ TE#4&4 ) & Pl(“Hard Look” Doctrine) s ¥ £7 i# 4

(=) ERAE - 7 40 T B AR A aig
EBTTERRFERECONGRHAE - BB ERERTE MR

R ~ fEEE ORI SC  ([.. Jthe reviewing court shall decide
all relevant questions of law, interpret constitutional and statutory

94 “The conclusion that no significant impact will occur is improperly based on a
prophecy that exploration activity on these lands will be insignificant and generally
fruitless.” Id.

95 67 F.3d 723, 727 (9th Cir. 1992).

96 471 F.2d 823 (2d Cir. 1972).
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provisions][...]) ° {H/& » {RZRHE LA RTEN S E A N 2 ANER
SYEHE - U0 TR, PHE SRR SRR
w179 SERL TR FTRY T8 AR | (significant risk) o T B A
B —EA7e R R SRR 2 AT R T
B 2 RIHIET - 4 TR AEEY) ) (wildlife) —FA(EHEHRIERUE S %
b SRS R T EOR B AR TR 2 R RS 2 R - S A
P R O M A (5 T LA BT (R AT A Al R e
Bl > SRR E EINSIRE  E T EE \  E Ea
Bk — (I R T D B v e R R e e e '

TESE B TBRE P R IR AT SR E AL R R & e
AR E R R A A ATE - fERERES T WRITEL
PERAR B ERUE A2 EREL " ERGGESE 1 (on record)AY IEAFH IAZ 7
B 1E A2 HIE TF2 7 (formal adjudication and rulemaking) ° 12 FE 28 H
G EI e R T B AEE S | JEH(substantial evidence test)'" o FRTE
FEIERITEGRR - WIERR " SA ke ) AUTEE S - BEA T &

97  Allentown Mack Sales & Service, Inc. v. National Labor Relations Board, 522 U.S.
359 (1998).

98  Industrial Union Dept., AFL-CIO v. American Petroleum Institute, 448 U.S. 607
(1980) [the Benzene case].

99  Uited States v. Fifty-Three Eclectus Parrots, 685 F.2d 1131 (9th Cir. 1982).

100 See JERRY L. MARSHAW ET AL., ADMINISTRATIVE LAW: THE AMERICAN PUBLIC LAW
SYSTEM 846-47 (2009). —iiﬂ‘ AR tae BN BBt o

101 See Louis Jaffe, Judicial Review: Substantial Evidence on the Whole Record, 64
HaRrv. L. REV. 1233, 1233 (1951). ~ > B & ~ & R B (substantial evidence
test)s v B > ¥ 14 42 L Frankfurter + 7% ¥ % Universal Camera Corp. v. NLRB,
340 US. 474 (1951) % ¢ cnpid fHF T £ <@ RA - Baend &L
PEBRAALAIRBHOERE/R? B L F L Ed n 15
oo RRnE LM o R AL AR - RAIPRE . $ AR
'JF‘: FA AR 5 0 A R 2LE A AR aEd ¢ £ FL G E
AEP o FIMAERAIAREZHOREGE O RE LT v RAEH TE
B OFE 0 BN A EFARA R E S O R4 TG AL AR
BEMAAEEe - el 230 T R IFH%F o ([...] the court shall review
the whole record or those parts of it cited by a party. )
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EEE | FANESEE  FEREHETER T ER  TEA
g FHIR P Ebeiss TR ) SR R 2 A U (searching)
fygE AR o (EEREE AR - T AR | RS A
WS < W PHET204E » il enkialh, TRk, A
HEERERNVAER "o VEEETET (RESEER) 5
TRELTEORE | HIE - B i Eame'” o i TRE
= FRIAEER RS % (UHERE TR RS
%) T TEANE  FANEE S e e .

BT EREE A SN - EREREL S RE T R E
(%75), (de novo)FHI » JRETEER: H O E#E R T Bk smiz by
HEEE" - SRR T2 EER, B A DB IR
ER a2 HET i 72 R T BT - (HERKLE
Overton Park 3% » T ZTETE ST |, 5 FIFAI30 P 66 B AR IR -

Overton Park ]38 Chevron HIRET » EBTEESE R B EAY
PRI 00 o BB R (SRS T K T B Y ] i 5 A A S A

102 See MARSHAW ET AL., supra note 100, at 860.

103 Dickson v. Zurko et al, 527 U.S. 150, 162 (1999); % *1i4-51%* Consolidated
Edison Co. v. NLRB, 305 U.S. 197, 229 (1938) “The Court has described [...]
‘substantial evidence’ standard as requiring a court to ask whether a ‘reasonable
mind might accept’ a particular evidentiary record as ‘adequate to support a
conclusion.””

104 hops iz EFR AT F 275 2 o Scalia 2 F > ™ & Data Processing Service
Organization, Inc. v. Board of Governors of Federal Reserve System *|i%-? g !

TREY ) R TE£ %4, AR AF A ArcM T P i 7L

@ £ % 0 see 745 F.2d 677, 683-84 (1984). ™ ¢t — @LEL. % Stephen Breyer

~ 2 F ¥ A X2 Dickson v. Zurko et al. ¥ ® {£ K FE% > see 527 U.S. at 150,
158.

105 APA §706(2)(F) “[the reviewing court shall set aside agency action] unwarranted by
the facts to the extent that the facts are subject to trail de novo by the reviewing
court.”

106 See Peter Strauss, Citizens to Preserve Overton Park v. Volpe — of Politics and Law,
Young Lawyers and the Highway Goliath, in ADMINISTRATIVE LAW STORIES 258,
260 (Peter Strauss ed., 2006).

= =
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 HEERE  BHE T T REEE ) BEREE T - iR
ENEBE A > e E N T EAREE ) FAREEE o HEE
KEBITEREFFESB L IUNERASB LBk (BIEXar <512
FOERBRIZT ) (ERAITEBUT R - AREEA " ERERE ) K
H o B T 2mmEST FA > ERRERTEREFEEE "HE
NME ) (unwarranted by the facts)d[EH 1 H 1 [ fe g 4]
TA W " EmEmES ) EEREA  — -~ TEITRAE BN E I E
' (adjudicatory) > HITEURERIRVEERERETFEM N E » = ~ 7
)] 25 E 78 i (independent judicial factfinding) °

B R EEbe s ot - (A T EREEE  RAIR T 2
B FRTRYSEE - ATDUE A M E SR EE A - FER
Marshall XEERH=(EERVELE - (—) TTEEERE G
RAPEIR BRI T T R 2 3838 R BRI P e 1T EORE
PR BT o A O 1 SO B 3 TS L Mo i [ S B T (o AR 2 15
& (properly construed) ; ( ) 17 EUEE R E AR AHEA A== 19 A
& [ HEAE B G AP #sER (clear error of judgment) @ 24 H
FRE - HEECHIETE A ) AR (2) TEBITRES A HRIRE
F##7 %€ (procedural requirements)lo7 o ELHIRAEAT AT ER A & K IRE -
FrnlmsRst B T RREEE ) AR > SEHETT T RURTAR
(searching and careful) FYEEF & » (E2 AN RERIELLAE CHIAETEL
RATBORRARMEE AT - AN AR KM AT E » — %
KEFET TEEMF ) EE - S5 XEERA A FEHEE
{TEORRER IR E - HE > B1EE " RESE ) FHINEWH S > &
HERAFFER AT AR FHT B T R PR S Rl R AL Y 35 2 - (HiERe
NAFELER RS 71T BORR R REIR & - S (EREAE 197005
RINEE R ENERE - L HZERIERE FERRGEERT -

107 401 U.S. 402, 415-17.
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CHORFTFASARAF A TEE®KRR) RAGOTIR

AT A R L3R e S (i B S e %
B (L A T BORS B TE ] > (EL2 BB eSS B IERR L » %8 R[AI T
R, = #F Ethyl Corp. v. EPA —Z&rh » SRS B G R i 1T
A —— Bazelon B Al Leventhal ¥ 2158 FRAR ©BR%
ik ARy EEE R

5 T ES R ) RATEEPEIRE T 0 BRI AT
BB RRTE LR 2 AR R AT T T BB 2 & AR HE BRI 24 A
E& o BR AN 25F " REHE  f9ER o B2
T ? Bazelon 1:'H 78 B iEbE 1% HRE S (incompetent) 5 H BB A A LT
Al FrLUEBEREMFRYELEIERZ P 058 5 1 Leventhal EHF
R lEBE R TIRE Ll R BB A TR RN EE TR » TLEEEE
B R AEERE AT D E R — (R - IR ITEURERE Ry FTak
Ry o AR > WAEEEENR @ EIEALETTEERE R 2
FrLL > Leventhal 38%% " X EHE  WEENEEEEEFEE
(substantive review) ° {H Bazelon 1EE 5 © T EREETEG A G HEL
SERRHITTEORE » HR iy NI EEEE B O EEEE R E R
MAETTEE - HNA - BEET—ERSEESY - DIHERGmE TS
ERIITECHE (a reasoned administrative decision) » HEH73EERHEE T
BERIARMEE " o ) MERRES RE (HiEh) FIRER T
EAH TRHECSCE | EE - BIRR RS -

{HS2 Leventhal {EH S EMEREIRE ISR AERES
R H A H B L2 RE S B O HEE IS B e S fE R
BHEAF > T REEEEH LR R - B E s,

108 541 F.2d 1 (D.C. Cir. 1976).

109 [d. at 66-68.

110 [d.; also see David Bazelon, Coping with Technology Through the Legal Process, 62
CORNELLL. REV. 817, 817 (1977).
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o —BAISEEE T BEEME ) (obviousness)El {2 | (infringe-
ment) NI AR - (B8 18 R0 BB R - AR ERZEE T2
HEEE AR - RS H AR &l - S E R
Sl Eogr s - TR R R Y
il > ST BRI RSEE R E S o I IEE ) 15 FF (once
the presumption of regularity in agency action is challenged with a
factual submission)f > EFEE B AHB ARG GmITEI T RE &
#l(reasonable) ° Leventhal {5'H i &5 » AlE(LEETHIEEEE
B HEEA (modest) » (BN E52% T8 (7 | (abdication)

G T e P BORT EE o E MR T s kR BRI
RERLE19704-(CRYTE B TER i _C R AR Al - AT IR - 21
T 1980 FURIIRF {2 - R A Be B (L 22 1 EA'E Patricia Wald 7
Sierra Club v. Costle' *FRgR R * T AGBRHEATERIES (AR
ERENES ) - RMBERH AR - RO ERBEELE
IR - TS N 1.2 TREMIENE BT H AP B i (we
have read the record with as hard a look as mortal judges can probably
give its thousands of pages)[-----]E M2 TAZAT ~ EIENEGTE
%~ ISEBER AT R > MR ELE TR EEAFEELEERET
oo [ TR REEMEIT BURBA EAS GBI A - FTLL > Hefk
I ABERR MR AR I ERE - REFERUFRES FEH -
EKHEE R A ERA SR EERAL - fEEEEAT - &HET
18 JU R I e 2 — (il A B A A A - B (a2 @ & #HAHY » ) Wald
HEEIRMAEELAR T T Esan ) R REEREE - KR
TTECHBR S T HERS T Bigtend L - DT ETH - LEENE
Ko ik R CFT 2 ] 25 B R E ST AN IR R > R A

111 541 F.2d at 68-69.
112 657 F2d 298, 410 (D.C. Cir. 1981). R2|ii2td #4. > EF Frc2 3 HwmB

TR
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AfRntETT AT AER H BRIy - AMEIREE 5 AR RS8R - 1
FEEE AT ECRERRITY L H HRE

I 719844F » BfF e =2 ERE T Cheviron U.S.A., Inc. v. Natural
Resources Defense Council, Inc. F[R{% T @xkstain , [RAEE5 A
FESE o Chevron 1% » RS AT BOHE RE A R R TEREAT & 28
B EERUEEE - (TEEBITE AT AR T (RE
R AT IR AR ) - SRS RERE Y o Chevron 1
EHERELRER] Leventhal W —EEEN R EH IRIEREE - (L2
{8522 AHK © Leventhal SUBTETTIEE MAREI G HEME « S ER]
VBRI TIR TR SRR TR - HEE
FHEIET | (ST TE A « (5 Chevion [ MESE A S AN
HEH - R B e ET R E IREH E E  E RE AE  SE R
TR E M A LR —fE T B R M (implicit
delegation) » 75 HIBI G RE €IS HE B RER T FRTER - &
i » Chevron {5 WSS A 2 {EfTEUHE BRI B I
(permissible):Z HE R MERE » M E— M T REEE | BN
UiE—E - R 0 W RESDE Chevion [ HETFES E S —
BETIT. - SR E] s FHIREEE  oRrEE P .

HEERU(A] > 1€ Vermont Yankee 1% » Wil mnEi Bt T RE
HE ) WRESEEREKER T SRR ERER ) WEEmE 2T

(review of arbitrariness) szt 55 T K o

114 4 ** Chevron eV B JEPE#-7304% » @ » R EREFETERDFREL S > F)
B 5 B Chevron 0 /i 522 445 > Bfazb A 2 orip Ky § Fp B BE L 2 A
17 o W3 Chevron 2 BB av-# 5 2 540k | (FRAFRZHE
Bk ATARE ) (R 9222 L WEFRZFEFE > v ) 1303310

(2009 )

115 See Matthew Stephenson & Adrian Vermeule, Chevron Has Only One Step, 95 VA. L.

REV. 597, 597-609 (2009).
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Chevron 2% » {TEUSRIEH T RHEE R EMA | BB FERE=s
BAHE - (B2 TEBREREME R > SaFIREFE I B e S I
B HRES - 35— TR 385750 % Chevron BITTHIREE ]
B ER TR E - R EEA ' - S - ER
H O R BHE RN S BRI R E BT B RO -
MR ERIT BT R e ES T « BRHIE RS SRS »
{78 AT LAETE] Overton Park (55— TEREHE » JRE[E ZHHHE RN 2240
AFEE - BREEIHEALN - (THUKBIMEAR T REEEARE, A
B fRTERE  (ER AR E R BB B S - KRB R
(analytical data)~Z#f > HREERGER AT LI AR - HEHERTTIX
Hepar e .

=

-

T I 2 R 1 I AR S NEB 1 (externality) ~ 245 #l17E B (tragedy
of the commons) ~ A 5y A (transaction cost)ZE5 & * B 1% 2K I EURF
o~ AR T > B R R R e e R T e L
e o SRITT > A0 2 ERER ST NET R OPKE, » BB R
72 BT S R AT R A B o PLER > EBsa ey T FERA AL
(precautionary principle)f IKf & HR /e i@ A THIARIAE » 2
fEE Ui (information cascade) 1B T EHHHIGEFRE - 2
Bl [RF | (participatory democracy)® fill £t & B 2 AU E - Flik
B 8 1T RE o A8 L A BRAE o [R]IRF 0T RE S BB 8 1% (L (group

116 See BREYER ET AL., supra note 82 at 241.

117 See Marsh, supra note 83.

118 National Parks & Conservation Association v. Babbit, 241 F.3d 722 (9th Cir. 2001).

119 See FISCHER, supra note 45; ALYSON C. FLOURNOY & DAVID M. DRIESEN EDS.,
BEYOND ENVIRONMENTAL LAW: POLICY PROPOSALS FOR A BETTER ENVIRONMENTAL
FUTURE (2010).
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polarization) {51 = FELFTA » BRBHIAEL e HETH T 18
B IR AT M « T R B R R —
P AT IR ATE B A B AR AT U
SRR » TR I RO -

AR RS E R BRI R B SR S RE AR - R
O EEEREREEZEFMEHEE T - BEILE - (TEORRE LS
B HRIRLR - EMRARLIEZE S BT TBOER & Seifer A
ETIRE DA T EORERART R IR - AR SERR . BEE
iR Eill ) WERITER Sy (EEFFEEAGw ) A » K
fEHEZE 7 - IR - BRI R SR
Bk 0 T E VIR EERNN T EERZ - GAtREBUT R RS
REESEEERE - K TR EE BRIE BB A R EE
F—EEIRRTY - RIAZE R N E#EAE 2 EE 0 - R > DL T
BIMERRA] | R EERFSERIIANS - SRR amii e T I
R ) R o MEne T AR EERS ) BT B EAT
HEH TLUEM " &3 | %4 (the reasonableness test)i—E -
It RS B R AR AR A LAY T Al |
EHGE—L - Jik o EHTREILEEES RS BRI A ENSEE
&l o Al B R R A TR R B CHYE R R B5ER - NE Kk
o MHE "R RAEE BRI SNEAIAEN: - RiUESFa]
AE - HEFEAGRMVEE - PR EAEEREFFMHEE - REUs
A EEFEEAR GO EE - JLILAN A & & B E (reasoned
decision) AR « Bef% o LBl E R SRR R T R HE
FAGEEZEN ) FIAE AT -

ASCHETTRF B = 17 BURBeAEE =53 FIER TR H2 A /M B e
R REEEREREEEEN  HREESEREMEE IR

120 See CASS R. SUNSTEIN, RISK AND REASON: SAFETY, LAW, AND THE ENVIRONMENT
(2002).
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BERRANER - AXFRERFGERENED - BB LR
"RGHABR ) ETEEENEE - RRIEREA 2
fE © MEREERFIOEST ~ ERZEIIITREET LR - i
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