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Constitutional Review of
the Right-to-a-Court Guarantee:

Primarily on the Protection of Public Employees from Arbitrary
Discipline and Evaluation

Dennis T e—Chung Tang
Abstract

This article critically reviews all decisions (“interpretﬁtions”) rendered by the
Council of Grand Justiceslconc'eming the right to a court guaranteed by Article 16 of
the ROC Constitution for pubhc employees against the state employer in dlsputes over

public employment

As the Constntuﬁoﬁ simply prescribes that “the people shall have. ..the righttoa -

court” w1thout shedding any light on its contents, the author tries ﬁrstly to define the
core meaning of the right by referrmg to the Eumpean Convention for the Protection of

Human Rights and Fundamental Freedoms, and therein forms the baSIS for reviewing

the interpretations rendered by the Grand Justices. The investigation shows that the

Justices have made remarkable contribution by continuously deconstructing the
so-called “Special Power Relationship” (das besondere Gewaliverhiltnis) to
guaranteeing “the right of access 10 & court,” the first essential to the right to a court, by
public employees. Currently a publfc employee may sue in a court for disputes over
administrative decisions which alter their status as a civil servant as well as any other
decision which substantially affects his/her right or vested interests. In contrast, the
Justices have made little input in shaping the second and third essentials to the right fo
a court, i.e., “an independent and impartial tribunal” and “the right to a fair trial.”

The author believes that the extant system allows the Grand Justices to conduct
judicial review of constitutionality only in the abstract, i.e., without being subject to the
“case or controversy” requirement; but whether a court is “independent and impartial”
and whether “the conducts of the proceedings are fair” can only be judged in the

particular context of each case. For the sake of upgrading the Right-to-a-Court
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Guarantee by the Grand Justices, a new round of judicial reform to incorporate a
concrete review system is strongly urged. Additionally, in order to further fulfill the
protection of the public employees from arbitrary discipline, the author argues that the
so far confused “disciplinary measures” and “performance/service evaluation” shall be
thoroughly distinguisheci so that variant standards of judicial review can be applied
respectively.

The appendix includes two figures which illustrate both the administrative
procedures and judicial procedures of the “disciplinary measures” and “performance

evaluations” under the extant system and the reform advocated by the author.

KEY WORDS: right to a court, right to a fair trial, public employee dismissal, right
of access to a court, das besendere Gewaltverhiiltnis, independent and
impartial tribunal, judicial review (of constitutionality), abstract

review, concrete review, disciplinary measures, service rating.





