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i N RIERBUG R 2 Eall—Freg " A 348k, (public
records ) B¢ " /AFEEE | (public information) - {FREFRIEELL
ZEAA -~ BERIRFTETY - MR E ARNZ2EHE - RARTEEZR S
B KA - EI " &ENEHZE | (Freedom of Information Act,
USFOIA ) 2~ =g T uﬂﬁEH{f 1 (Freedom of Information Act 2000,
UKFOIA) 3~ B " & B | (Freedom of Information Act 1982,
AUFOIA ) 4)5’(7][]@7( T ENEEITE | (Access to Information Act
1985) SEEEHIE -

1 5U.S.C. 8552.

2 Freedom of Information Act of 1966, 5 U.S.C. 8552 (1966). The Act was amended

significantly in 1974. Pub.L. No. 93-502, 88 Stat. 1561; in 1976, Pub.L. No. 94-409,

90 Stat.1241; in 1986, Pub.L. No0.99-570, 100 Stat. 3207; and in 1996, Pub.L.
No0.104-231, 110 Stat. 3049.

Freedom of Information Act 2000 (2000 Chapter 36).

Freedom of Information Act 1982 (Act No. 3 of 1982 as amended).

Access to Information Act (1985).

i?;&ﬁ—r » B 12004E50 2R LG ARAET S BRTAEG TR
#oom 7 ALE=Z C BRTSIE 27 - See DAVID BANISAR, THE FREEDOMINFO.
ORG GLOBAL SURVEY: FREEDOM OF INFORMATION AND ACCESS TO GOVERNMENT
RECORD LAWS AROUND THE WORLD 2 (May 2004) (http://www.freedominfo.org/
survey/global survey2004 pdf » B {25 p #F : 2005/11/29) -
MREE A b bR st B 0 0 2005& 90 5p i T F A E
(Informationsfre|he|tsgesetz BGBI. 1S.2722) - MM R# 2 H R 2 4 % » 2}
LFR A4 (RROFRANE) @A F (2R 20RFR) » F427T0
T (oA AR AREBEST A2k) 5 2 (ARERB S m?’pl
SEAIRE) o (P LEEeIE) > %87#H 0 F36-52 (A KILEBY ) o
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Fiezk) 5408 > F121-125 (A MB7E9? ) ; FH i+ (RO DikiE
fER) > B812 (A x 3 FW >2000&810" 25%%) ; =22 # o (fFARfFEo
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TR RS R N E R B S 2 B AR B AN - [EAh - BRI B
RE2ME - AR (88/12/15) BNV (85/01/17) BHER%E
e fRAE T (92/02/06) 2
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A B THEENARE ) o BTETEEURRERENAE ARGEK > TE - EEE
AR EBFEHY  REREUTEIAE AR RK (KA
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GR A UFEMTI (4 TFG AR RS TR ERIN T A
W) AP Efite FRFRT > (F/FRLBZ =T > (5=
EEHE)  %35% %64 ’53779(?38)(a@w5ﬁ11 ) e
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MAk (F88E ) BUFEY - fillt > TR RS+ AR R E
"EENAR L A THRE ) BARERE T HEIAR, B 5
"ENE ) BRRTHE ¢ T BUNERE A LB AR B AR
HEgTR At 4 -

A A © MDA REE SR A BB ERHIRERN] - N E# L
TAHERATRIGE ~ (RAERY [ 5 RER] ) (a statutory right) - SIfifE
E—TERHERBEERREMNAR "EAR#F ) (a fundamental
right under the Constitution) -

B T BUF&HABAZERHE | (right of access to official informa-
tion, Anspruch auf Zugang zu amtlichen Informationen) A%E - EFEHE
BHRZMERIP - B T BUREERABIRERIE | BIK > Al fE = (1
FEEEIE -

- TERFR AR 5 o]

WAREmEWULLL T HIFIRER] | (right to know) $578 " EUfF&ER

12 3% FRREH e (Frghzse L2 55 -31) 2 A5 A T§ %
LR THIEZMAA (TEr ) wEREAEY » SFR TRERE, A2
FLHAFE L THEATANEGRE,, AR 2 BRI - 2 LFK

Fo(FTAREEZRT—Frzp 24 ]) BN FRRE 8
e (L 3h) o (20057 s 418 fFacdn) o F123-164 (54 1 ¢ R
By AROSE12Y 40k) X AFRT 0 (R FSURAF NP ) o 4R
WAF (FRARRER—E Yy FFER) 0 F5LUT 0 5758 (st A
B XRAE2Y RIT2R2M]) o

138 TF22, %16 (RRFRlErzid RSk 2? gt ) 1 &
LIEFRETRBRPEEE 0% o

14 See, e.g., Wallace Parks, The Open Government Principle: Applying the Right to
Know Under the Constitution, 26 GEo. WaAsH. L. REv. 1 (1957); Thomas I. Emerson,
Legal Foundations of the Right to Know, 1976 WAsH. U. L. Q. 1 (1976); David M.
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NBERESKIE o NIRERTE - EAEMER o T AIRIRER] ) BER—
PO T EBUNEIRAREE RN, hEAFZE S
TreeiEql ) § = K=

"EFERABRE R, BEREE - AR A B B E
TERIRER] - #£EBIFRE " HIRUMER] , (right to know) AEMAFILT -
18HACHYBERETR > E I — Lo Bt S B A T N T
Be ke agbeiEEy ) AV S o ERIFEDEFEG FRIR THBEAR
(informed citizenry)  {HE] T EMERMEZFBEAKH " —REHERE
A EyE AR AR A BRI ] (a simple freeholder and
taxpayer citizenship) - BAfGFE R H—TE LB EZBOAZREL » IR0
JE TSEEEHEHIAIRER] ; (common citizen’s right to know ) 15

17654 John Adams (1735~1826) LARHE AR /204 Boston
Gazette #ESCEYS © T E ANREHEWEA BRI SRR - X2
HIBUN B A TERRE » gt d - 1Hk ) - RERE T2
E NRWVEESH - " ARBEA—EEN > —EEaEIE - 1~
AFEE  TREFIEBRTHERER] > nERI R B AR - e AT
MEHIEH—FRIERIE - BRMIGE IR ET RIS, T -

Ivester, The Constitutional Right to Know, 4 HASTINGS CONST. L. Q. 109 (1977).

15 HERBERT N. FOERSTEL, FREEDOM OF INFORMATION AND THE RIGHT TO Know 1
(1999).

16 John Adams, A Dissertation on the Canon and Feudal Law, BosTON GAZETTE
(September 30, 1765), in 1 PAPERS OF JOHN ADAMS 108 (Robert J. Taylor et al., 1977)
(“whenever a general Knowledge and sensibility have prevailed among the People,
Arbitrary Government and every kind of oppression have lessened and disappeared
in Proportion. ... The people have a right, an indisputable, inalienable, indefeasible
divine right to that most dreaded and envied kind of knowledge, | mean of the
characters and conduct of their rules. ... The preservation of knowledge among the
lowest ranks, is of more important than all the property of all the rich men in the
country.”)

17 1d. (“The people have a right, an indisputable, inalienable, indefeasible divine right
to that most dreaded and envied kind of knowledge, 1 mean of the characters and
conduct of their rules.”)
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Adams DUy ¢ T SRR ENAEEEHTE > BBE2EE A
B E IR, 18]

E B W FL i = vk e K EE Louis Brandeis £ Whitney v.
California ZPHHE AR © " IR RIS R AYSCE MBS
FI AT E B IR ARG LA B S E A5 - PR E ¢ 200K
FrEEME S ~ ARFTEE BFRE - T8 H - EREEEHEN
AIEGHRAFEE 5 B TERTFE » 5w/ Ureie bl o EERIIRE -
HITEFIRRAIEUG » B R REEREREERENAR s &
PR e —EBUAEE > HLRN () SERIBURFRIEAFEAL ;) 20 -

Tk TR TEG2H - \RIEGERBUTEEENNE LM
Hly &J71% - EHEEBIHIESLE James Madison - ZRINEGRE @ " &
REUFANZELE K& - B RE B &R TTE - QAN E
HESREEEERINFm » EEMREEE « FBAoRHEma - A
RAERE O 5 g BRI ER ) EREE D ) 2 -

B HE LB IER - EREERFTARHAHE " IR
Hl, o BEERE (B REERD) #EZ2LRIRR] T AIRRER],
B 55 (dicta) » MIEARTSC (holdings) - 2% Foerstel?

\0

18 Id. (“The preservation of knowledge among the lowest ranks, is of more important
than all the property of all the rich men in the country.”)

19 274 U.S. 357 (1927).

20 Id., at 375-76 (Those who won our independence believed that the final end of the
state was to make men free to develop their faculties... They believed that freedom to
think as you will and to speak as you think are means indispensable to the discovery
and spread of political truth; that without free speech and assembly discussion would
be futile; that with them, discussion affords ordinarily adequate protection against the
dissemination of noxious doctrine; that the greatest menace to freedom is an inert
people; that public discussion is a political duty; and that this should be a
fundamental principle of the American government.)(emphais added).

21 9 WRITINGS OF JAMES MADISON 103 (Gaillard Hunt ed., 1900-1910) (“A popular
Government, without popular information or the means of acquiring it, is but a
Prologue to a Farce or a Tragedy; or, perhaps, both. Knowledge will forever govern
ignorance: And a people who mean to be their own Governors, must arm themselves
with the power which knowledge gives.”)

22 HEeRBERT N. FOERSTEL, supra note 15, at 14.
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BB R mE b AR AR T HIRIRER] , BRIk > AR
THIFURER] BRI TR R = ERE R - RIERE R T EIRIHER]
2B A REE - BEERBGTEBINEESER  iH
RERE) " HIRIRER] ) BR TP BUMIE AN RGE K » MiIRRERNIER S &
R T HIRIRER] ) AE—T R TBUN T8 ORGSR ) 2 ItE
e T ARIER - EEBEE BB DRERAFTLE » (BB R
EERZSTE EREE LEREE R T HIRRER o IS
FTrEIE EAR A RARFEEE BT ARSI &L L
Ay e
"Twp B, P R A TR S B RE

38 " SamEH  (freedom of expression) sA%nl{b#TE " £
IERERIHER] | (right to receive communications/information) (%
53 B S HMAXBBGUERIRER]) B TEIER (D&
B S EE ) FURER  (right to obtain information) 5 I FiE#E
sk T ERmBEH AER  BERRTER T BUGFTER T EEGRE
#J ; (negative right to be free of government interferences) #f » ifi#%
R T HEEE S, IR E S e E YT S BRSO SR TR
FHENR - BUFRIEREMS T AR » (1G-S ERE - &
TRERETE > DUEMAEE SN IUEE RS - > MRS T H
It VETERMRE > REEeIE—8H T BUTA R AR E
AR ) (BUNENGEKME) » rERER -

23 Emerson, supra note 14, at 2, 8-14.

24 Prof. Emerson 27 Ip &, i& R chig#h > #cm i 5k T aeanfg 41 (right to know) &
W T2 Hpd ) A st T KARNAEE AN F5hT & HEL R
JeF TECRFF 2 B dg ) - Emerson, supra note 14, at 14-16.

AR REFE ERVECE 2 RN G SUNMIEE € S & SURAE: S RSt U
F(mzmgizizte- L4750 AR 53 - 2 ERAF DY B4
B A ahE A Ad s WP AR ET 4 0 T A g7 R &
AR RO e ¢ o R F R AR AR TS A Roe AR S
G0 B ARERTAM G 02T R D EDRLE R B EG L IR
ERAAED R FRAZTRREAFNE R G HFRBEP LK THEF P
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HE - (RN AR AR " BUF &R K
FrOAEE T SamE R RS - YRR E B R HEEEEZ
B JRE > W B AEECRE AL Z FEE T (self-realization) ~ £3K
EH (truth seeking) ~ Wi EF it ETEMR I (collective
decision ) K AFISEHE Aot & 8BS Al AN AT Bk -

=~ THEATFR B E, B TREE

BRI NS (Georg Jellinek ) FEE M &4 Hisy  (—7H
"Hb{7 35 ) (Statustheorie) 26 > " BUFERNABIREKAE ) AR
TLRA TRERAL | (positive status) ¥EIZR G RTAE KAUMER] > EE L
JERm "z esiE o BT HERE ) TIARIIR TIEMAMIAL ) (negative
status ) AAERNBZEZFWENE - MR T 545 HE , SRENRE
B 206 R - REMRIPAE S - EEEESEEARE
HEZE (ER) 27 - S HERTEE " B BT - IS5
CEAKE ) BEEAE SR QBT TPERE ) B (ERR) T2
WHE o HEEISEEA R FRGE (EERY) TEHEThEE
Bl (FEMRRY) TAaFFEKIRE ) o BHEAMAE - 2D "2

Bpeeeee AT REAMEDY R KT RDE PFREFIRECCPETFE
B i A - AEEOMERTIROEZ L3 (E5F) o #3vpt - PAELT
LARANEIAZFELFEHE 2T > KR AL faimd - ARAT
EAerr R AR KT R B ul R S R e 28 o FIZ g2 P f
PR AR AFARPEEF P Y g AR EFFRT
g pwBgrdik ) A ERL T - 22HERE (BT F
FaE k0837 L) 2 —mg iy L2 EY 20
ZEIRZI AT ) BRI ERARY > (RRWMNE22RPNEER )
B 71-115 (F94-97) (3 ®BO#2? ) -

25 Emerson, supra note 14, at 2.

26 L8 A (F2fEEEgr) > 79899 (AKREYY B374K) ; F &
Lo (AREPELERBEH N FEIRARP s T AT | A ) o
FEAF (F2EHEFH ) o F1IuT (54 0 F4k ARIBETI 1K) o

27T A BRER 3L L & P 0 4 L ROBERT ALEXY, A THEORY OF
CONSTITUTIONAL RIGHTS 173-177 (2002) ; %= % » (A A{Eflem 4 B2 s
A FEPRARPN L TR I HAr) BN A F (A2 2HETR

) > E38-
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L CANAEAERE - AFRE - 2HEHS) [EJRER T EDRE, -
{HEZR " faft FEKIEE,

-8 NNt

AR T2 ok TR 2t (TR - &

FHE ~ b Eie A ) ~ TITEC L ) (AFEREAE - BREEAE)
TENE LAt ) (AIERAAE) B T HE bt 2 o B
Wz ME > Bk TYEZE, - TEFZR B TERE
0 2o BN T RaEME ) O TR BIZRER ) FRIETERE o HEECRI
RAEARE - QAT o BLUs TZ i RS2 " HEH
&, o Mk T RN, (FERTED -

TFRTR ARG AR R TR R B

B ERABRE KR TR, (K8 B " BUTHERIRE -
RECEM - RS ZEHEA (information age) @ " EUN&E
Al FEEEREEE - T BUNENAEKRE, T0E T REBR
) S - MBI NE AMEREE SN > SEENEH
EILEGIZ A TR T ERUE ) (information commissioner) 2t
TTECRuE RS (B8 FEIRE TEREE, ME)  BUTBERITE (AR
W TEINE ) Born) ABEINE > BB AERERE KRR - 2
"BUNERABERE K JNE T IEF s IR -

Z -~ TEFFR B GIE )

BtTBUNERR ) S 0 AR SRR EREE - (HIEME

—HIEE - " BUTERARREKE ) (ER—EEr  ERNZER

Hl o FEPRERIZRE " EEE > REWRBIETE T R AR
F], (right not to know) - "&ERE | NAFISBRASE : TR

28 $L%IEE (¢ EAREEER) 0 £86-95 (RRET79E ) o
20 %032 (AAMETEZHM 22 AL S R=S) By (2
HERBE ) o F5504 7 > F63-68 (oA Bk AEBBETI IK) o
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ANtimORE ) & T RASTIRE o & BIERAFTLIERR
"ERGE ) /A (exemptions) ZEE o AIR—PE0 o

Frag T RARMAE | IBBUNENZ ABRAE I A 3L
HlaZ B RN TARE - fl40 : AR " BIZ% %2 (national
security ) Z & &Ml ~ " BERAFH AR 2 T A Bk BB BE P BE 2 BB
(inter-agency and intra-agency memoranda) -~ "JUIE(EE - FH|EL
HuE o io#%k | (law enforcement records ) £

Frag T RRLRIMRE | BUNENZ AFRKE ESERAMERN S
Mg [ RN TARE > fla - (BUFHERRE <& T ) &
BA TEESERE - T B SEMVE ) (trade secrets) ~ T REHELRET
Fefit 2 &N (information provided in confidence) -~ ™ {E AEFL |
(‘personal privacy ) % - ffEgmAE R /A% (public interests ) BGRA %
(private interests) - L& "R &M TAF ) EREE
K T BUNERABERE K | RIFEZE(IRE -

BIRS T ASKIRRER] 5 Cright not to know) » SEEIHEFA & =ikl
AR "EwmBHE REEAGERE R T HENER
(captive audience ) HYREFIP  ANfAIFE " ASHIBIHER] ) BsEE]T IR
ZE 0 B REmIGI (PR EEAIEEM) ~ IS (Flaz
TRAREN) ~ A (PRSI EE) & o T NFIRIRER]
BARR " BURERNABERIE ) WIIREH - EEUNEHZ AHERE
LA T HREN AR ) e BRIRIEREE N ZRERMiR &R - BRD
FEHBHERZERS? - 2R " X8I, Z&H > HAATREH
RURA IR - MeIRFELE i A i - @EI AR ToiE ) A

30 M3 ~E~pPERFTApL 2 THA, SRRTNIE > FLFHF B F
oo (ALY EIH 2L TR 4 LREo Lz kit) 0 TS
2> ¥RmAFEYFE (ARMELL? ) 5 X AFRF > w3k (3210) <

31 See, e.g., Public Utilities Commission v. Pollak, 343 U.S. 451 (1952).

32 B>t T2 doeniEd] ) o see e.g., DANIEL A. FARBER, THE FIRST AMENDMENT 107-9
(2nd ed., 2003); KATHLEEN M. SULLIVAN AND GERALD GUNTHER, FIRST AMENDMENT
Law 272-4 (2nd ed., 2003).
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PERIRITEESS -

BN ERARGE R B TEEEN, > KER TR
Hi , Cprinciples) Z P& - 7RE[ - & " &R B " HAFA]
(Bt fE - MEMS) HERE > FET "HE
(balancing) - FifEMAUFEREFRIBERHARMSZ THE4 ) H
E (ZRAEGM iR S EREBHCCETIE) - B
By TEISN o —HEAE: - BIEHEILEENR] - R
THIAT, Crules) - REAH " 2EEEE ) (all or nothing) HYRHE—
— T B¢ TAGEA ) 3 ¥R ERITLE (Bl TEAE ) 5
TEEE ) PTER TEE ) (ABZHUE ) (exemptions) JHFFE
FiE T BUNERARRE R, e TEesE , -

\\\?{r

NN N - S

AFZEIZ > WRRRE] > EILERE T BUSABRERIE ) o AL
B A LRIER A — DRI R R PRI AIRER] 2

-~ THEAFRASEGRE,) S TR ad A

BEAR b EEGESRESY REE FREARE » JHEEAH
BT 2 i EAUAS R o WIFIREEER 5 - BEEFTELMFEILZIX
VE3EE (an underlying political morality ) #l~ - B EEEE %
(substantive significance ) - MIEATZ ((£) HEE (LI B

33 FE TR avefEdl ) Pl A kR (K HATFPES) F M o bldos X R g iF A
LA Mk FRBIES: 0 X A ERPIEEE A 2B o See generally,
RuTH CHADWICK, MAIRI LEVITT & DARREN SHICKLE (ED.), THE RIGHT TO KNOW
AND THE RIGHT NOT TO KNow (1997).

34 B TRP & THR] ) 5% 4 > 42 ROBERT ALEXY, supra note 27, at 14-45
(1978).
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) IRERGTLRES » HIEREEINLIHER - (R - Mt—
EEHB A S 2 EE SRS EE - BRIV REER
(background context) ZUJfERA > FEAT " PAFTEH |, —RBES RIS
5 dhGEHE -

HESLIRfE > T RMERY " BUNERNABRE R | (FR—TE
EARE  BR FRR T REREE - FEMMER - 2REBE E
AFRE T &FHEL ) (informationage) » VoA HLAZE -

FTREsa e

H "iaflElZ ; (welfare state) HIBESBLEE - BUN R T 3547
SrEEH (REEH - MEEHE) FoRERAR (5%F) &
LN BWBERMBCRITE ERAREEGIE - HE EE TR
COFEREHEHL (information technology ) #:#1% - [RABE %
FEE B E N T RSt S ~ FRH - FOEMELE - AR E
B AR RS e (i ~ LR B BUT &R IERIRE T
EEIRAEE | RE > B AS TSR A REBUFEEHE e
1 Etibm NS~ NETER IR R E |

W R E - — a0 A EEE A&k B E 5
62 aE AR T EHEFME | (information privacy, informa-
tional privacy ) 1Ry " BEEAME | FOLESS s S5—hm - AR (E
R (FERFRFFHELHAL - FEEHZ T ERIZEE0E
B, o BN FRERBUNATTERT R » TREE R EHEBUNY » Bl
NERBERATH "SR BUF (FrEE T /KGEE IR GEE ST 1)
HIEEHEST MBI RIMERAARE > SLNVERR AR ERE DAR
PN EE AR EEERE ) LRYERE - T BUNENARGEKE, T &

35 Julian Rivers, A Theory of Constitutional Rights and the British Constitution, in
ROBERT ALEXY, supra note 27. at xix; see also Id., at 297 & 343 (Robert Alexy -z
% “the formal guiding perspective or idea”).

36 2L TEFFO2EREIHRIRAZTLERLALE -

37 LR w31 £ WA & L | James Madison ch &3 o
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R REBZRC AR T8GR ~ AR AmHEEREF]®E |

TLE > BEEE T EELR T ) (deliberative democracy ) 8k T &
EEFE | (the constitutional democratic state ) “OFFRAE » (B 4
BEREEMH O BEE ~ SPEES B ELRE > R ERSES ~ B &£
P EORTE » LR CRESHEMESGENZEER) - BUNE
uﬂﬁ/ﬁ{%a/\ﬁﬁ MEZ  BUINERAHAR "THHE - FE2
Eil | (free and equal participation) Ei&EEHYRTHE » 2RAT AR G5
)\ﬁx&f}éﬁiﬁ/ﬁﬁuﬁﬁﬁ 29 T B AT (position of autonomy ) 4t

AN - BRI - &3 Lfﬁ’ﬂlﬁiz HIERELERE (FrEg "4
AASTE J) 0 HIERC B R B EAR RS E HﬁﬁﬁéﬁﬁI%Hﬂﬁ
"5y E TEAR ) B o BUSERNEE R T ARSI R - &
I RIE -~ BEA - HEREIRY T VERE (common goods) - FHJERH
R RILES - FRRENE - T2t | AURES BN e R E
1 TBURFERR ) AAEA

38 Amaryllis Verhoeven, The Right to Information: A Fundamental Right? 2, LECTURE
AT EIPA (Maastricht) (May 29, 2000) (available at http://aei.pitt.edu/archive/00000573/
01/Amaryllis.pdf, visited on 2005/11/01).

39 See, e.g., CAss R. SUNSTEIN, THE PARTIAL CONSTITUTION 18-34, 133-141 (1993);
JURGEN HABERMAS, BETWEEN FACTS AND NORMS 274-296, 304-328 (1998); MAURIZIO
PASSERIN D’ENTREVES (ED.), DEMOCRACY AS PUBLIC DELIBERATION: NEW PERSPEC-
TIVES (2002).

40 BLANCA R. Ruiz, PRIVACY IN TELECOMMUNICATIONS: A EUROPEAN AND AN
AMERICAN APPROACH 10-12 (1997).

41 Amaryllis Verhoeven, supra note 38, at 2-5.

42 See, e.g., Gray S. Tjaden, Measuring the Information Age Business, in THE INFORMA-
TION REVOLUTION: CURRENT AND FUTURE CONSEQUENCES 1 (1998); William H.
Read, Knowledge Capital: Management Principles for Every Organization’s Five
Most Valuable Assets, in Id. at 23; Alan S. Blinder, The Internet and the New
Economy, in IMP: THE MAGAZINE ON INFORMATION IMPACTS (Jan. 2000) (available
at http://www.cisp.org/imp/april_2001/04_01blinder.html, visited on 2002/05/13);
SERGE GUTWIRTH, PRIVACY AND THE INFORMATION AGE 61-62 (2002).

43 A TF22 ¥ 0 TR TR SEHIAE QA L33 2T
FECR WA RG] B A AL T2 EE G2 T
FGER AL S8 FHEARE o
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TR A

"BURERABEE K (EREERENAR " EARE,
TEE—D IR » KR SCAGE " AR o RS ELEEER
ZEAINEE -

% T HAHKE | (droit fondamenteau ) —FA & R /UHEAIAR K
FAHIY AR R EEARE LR - B ERE R
(Grundgesetz ) 1“Die Grundrechte™{ERs— 2 B4R » B4
RKE o BEARANLL - B2l SR B B 5 A e n i T e R —20
CECARE BT AME ) Chuman rights) 2% T EAEE ;) (fundamental
liberties) 538 @ #FE IR -

fEBRRE - T EARE | &EADIEEERELEER PR EEE
fER7E (positive protection) HYAME o JREN - T HAMRE | 7THE
BEPARREORE - BB LR > TAME, Mdphe it P22
ErEd A fEEFREa g PR TAAE, 2 E R
2 3 4 & 4 02 2 (binding provisions) -+ DLAIHS J5 #1695 A
(programmatic principles) ° JRR[l > " EAHE | HAHREZ 51
JIRFY (e R =Rt atE) AU T E AR ) ZEFRLE
S Y FRE R o

TE3EE - T EARE ) RERDEERIRLE TEREA—YIAREE
BAH R AR E HE EFRE AR A, Az S AIRER] (the rights
implicit in those “fundamental principles of liberty and justice that lie at
the base of all our civil and political institutions”) 4 » EiFsfEHRLL " fE
FrHAR A B S FTEE 2 I RER] , (those rights “implicit in the
concept of ordered liberty”) 46 - #£lt » SERRIFTEE " EARE, HEE
BHIEM - B mEbially © iR T EARE | AORER > IR

44 BLANCAR. Rulz, supra note 40, at 4-5.
45 Hebert v. Louisiana, 272 U.S. 312, at 316 (1962).
46 Palko v. Connecticut, 302 U.S. 319, at 325 (1937).
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DIHTHEE I BGOSR E /R (REIRATEER " AR
) RFBUAE IR - RS2 FITE T AHERRER ) HURER] -
RUEE THEARE ) RBEYHE T AREGE BIRER] - R LUE
TERHE, o HIBEERE - ERE B EMARAIIER T HEAR
ML R B R EER T EE R T AL E B p A2 E R
1% (the importance of the right to the autonomy of the individual ) -
{411 = Griswold v. Connecticut’ 2777 : © Foe AR fLbs BLA
Ve BE TR f e+ (zone of privacy ), (FZR0 T AH T
HJZ2fH ;)  Planned Parenthood of Southeastern Pennsylvania v.
Casey® &/ " &EFEAGHA EE A B HRYEE (a realm of personal
liberty) -~ BUFAMSI T AL » T H—BEHL R TUE B AR
FAE ~ BFe ~ TR AIREZHIRER] (the right to define
one’s own concept of existence, of meaning, of the universe, and of the
mystery of human life) - ¥t - AIRSEE R e LB R EIRTE A B R
(& " BUNERNABERE RAE ) WIRNEHIRARARE EAYEEN - (7]
REH | BUNENABERERKIE By " BIEFTRII SO EEAHE |
(an unenumerated fundamental right ) !

TEEE] > SEERN— BB Ry " EARE - (EZRIE R
eS8 TR 8058 VU AT E " IEE A2 57 5K, (Due Process
Clause ) Eil " SEEE{RE{EFK , (Equal Protection Clause ) Y = {x
[ ——EBe e T EEARE ) AURRHIZEBRATGEE " BAgE A (strict
scrutiny) - 52 - RF (ILEEATED EHRIADIER "B
ERFAI %% 5 (compelling governmental interest) 5 H ) - HiERE%ZH
TR " BB ELE ) (narrowly tailored ) ~ [&A1E (3 —FIHEH:
S EEDHIFEE (no less restrictive means) A LGERKFE—HAY -
IR ES - Rz BN TIREAHE | BIBUREH » R ERRIE

47 381 U.S. 479, 485 (1965).
48 505 U.S. 833, 847 (1992).
49 See, e.g., Shaw v. Reno, 509 U.S. 630, 643 (1993).
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21 TS TEELREEA | (rational basis scrutiny ) —— HEEAF 2 ]
fRRER (EEAE) " & E 0 ERF Fl & 4 (legitimate state
interest ) - HERINZ FEREER ZHWME " BEA & B E
(rationally related ) > Bl &7E o

Halt > FEBIEAEATRE T A4 | (Grundrechte) #FHE AT
BIE L = T OANRMER]  mEREEE T AR (a
fundamental right) %4755 T A BB B, ~ TE L A A d
Boyote®ooahTpd VAERBERLCHE, K IREE
Z o MEZ o TEEIATEE T EARE  ThREIATGE (ANRBY) TEERE
ML o EBIFTEE T EARE ) BT (AR T(R) EARH
FIEMER] ) o BEIRER - ERIR TEAHE SIS ENEZER ) &
{ERAEHER &R ~ BERIRVE > ASCLA TR E R AN - T T A »
# MEIREEE S > BRI A 22 T g2 41, (constitutional
rights) 5 BRERRY THEARE, > AILL T A~k A4 Bz -

BRI TEARE R T HEBRE ) - B HEFE (liberalism) i
"BHH L BEAREIGIRRE - MEIZ B EZ KE - A B HR#E
FEGFEEFE - BIZENREANEHTE (BRE) EBGIAL
A ETEERFLE - B RRAVIEE BB E R BB R T R R T
= BEE LW "THHE ) HE "THHEBRZEEGESN ) (a
negative right of defense against the State ) » i/ E] AFky " BHEHE |
( Abwehrrechte )

EREERE > EAEEENTTER TR B AR
"TEMRTTE Az A o WRTRERD R RN R B BOA R AT TR
FREFImsz 7 - KL - BIEER " BB, - A UEER T BRI E R
Fe1%5 (positive obligations) 5 FI40 » ZOKEIZAEMERIGE it - ORIE
FHE R R R L 2R PEE - BLBERZR LR © TEAR
R | BrAEEER (B ZE ) B9EA (negative dimension) 4f -

50 See, e.g., Wash. v. Glucksberg, 521 U.S. 721 (1997).
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A TEMAEFA (positive dimension) : " AR | NE TR TE
Gt ((R:%) FSHSHIMER]  (rights to impose positive obligation on
the State ) °

TEAARE  RRERREIN] > NEFRBELTE 5 - B R
&  (positive objective dimension) - BXFEBIZZ 1A " BARE
Mk T &I 5 E(E , (objective constitutional value) K " il
M & &, ( institutionnelle  Gewahrleistungen, institutional
guarantees ) ° JREl - "EEAHE ) FRENYE T BB PRI BN
HIl | (objective principles of the constitutional order) - % (FATEH#E
JItERR ) NMEETEE - IEREMEREE - B a1 g
w (positive subjective dimension) - B ~ SRR © T EARE | BR
TN KB R 5 R L E B AR A LB R T ERRERN] > TTHEE
FreEEbo e E B ARER] -

TECRRE | AR M BE1SEE T B ) B SRR
i —— B S FE R AR A ~ 12Fp i IRAEELARE R E
TEREE = NEE - BN T EARE ) SEEREE 0 RS
TRimSERE o MRS T EAHE ) pUtERR EE A o AT - EER
RS DU R EEAREE B BRI R AR - RIWIREE B AR I 55 L ffg
T8 - AR (A8 SEERFIFCRER » WRE
HEZEXERSIARME - EE " EREZRE , (a policy
choice) -

HTERE (B BEERIE (ZamfE) MEHE—EA »
S £ 8 (afundamental structural distinction) : [ZIME £ &+
B T - BIERER] (BCHENETRIRE) AU 5 5 5K
PERNME "= & /& 4 ) BIZORGESERMAE "R, (MFE " —U1 ) *
Poo KRIEL - BRISH LRGN N - (EE — A TR &R
FHIREZEL (JREN > BRIy EfME ) - SER BRI ERE
(FRE " HEZEMIRMEERE ) 4 B33 deie f (78 R &5
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EEF 82z B EARERERAETHEERS R
& BEREZEM WL T2t SER T JEHE,
Ik T EEER] > () ARMAERERFCRER (ORED
A~ Bl " ARA  (cause of action)) 52 - HF.Z > (#E "HE
EEHAEH] ) (the principle of factual freedom) SRFZIERS » H N
Bfa®E TRESST7IEA] | (principle of separation of powers) & MR
FJRAL ; Cprinciple of democracy) - ififA " HMERFEA , (CLHE
"R B ) EEERNE o AR H B AR LR A
Beaskiz T EERER], % .

RIEEBEFEI AR (87/11/20) IERMHRER "+
BIRER] ) (NELEERNE) HfEM T FEEE ) (FERREEER
o5 ) WIZER o BB SRS R —IEREARE T AR
BRPMITIRG > IARBHEHEAEZEE , ket + 248
B LFECOYBRAIGIREREMARREE > 58 © " BRI EEE —RE

TIHREATEEAT R & R TGS 0 fRIF T A BWRAHER
REBG TR 3 a2 bgpfEn b S5 g2 RE

*pd SMEFARF T F o ISR EFME - FHRBIZZEEFNE
BT - BAB BRI HIT - BERTE— R AR
NEHRAH BN SREREZIG ZITRE » Mo ERIRETT
IR - NRMEENE ERRIERTETH - DIEREE S - 50
K EBIRUERTRBIZASEIRE | - RIEBERETHRNAIURAIRET
PN ENMERZBIZFIEERETLIEAR - 58 1 )L T2 R p

51 ROBERT ALEXY, supra note 27, at 308-9.

52 3% 74 0 (AAfEasaBfzgh)  ENAF (FReEioRA
FT) 0 F162-164 (" - Sk AR SRS R 2 KGL THEFEETER T
FrRAGUE S B LA AEL L F AR TR ER T r/ﬁﬁhnwﬁm
P TTLL.«EL‘»" }}?ﬁi‘u‘é TAEE Bk it BRI IR 2 0 KGR
B Rg &973 Fengkar> m 4 34 iR awRiE) o

53 7 iR L TA gl BHAR AL L TR EHR -

54 ROBERT ALEXY, supra note 27, at 343-8.
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F IHEBRE T BIR BRI T AR 2 REIR - M EAY 0 5 sk 4
A G EPMZMAEEE PR FBM AR FRBER S
B4 2 AR R RERRAE BRI E B AR Z AR
BfERFEG &7 T4 2 # E4F > WERNBTEEGCRRDNRIITE
P50 BN H EEREZIRE - iE NSRBI RIS ER S =
fBR58 — TR B > MIBIZESRIREREE ) *° - ORERE LR > H
FRHEER (RBE) & F 7 fite T ERE &, T3k 2 75 &
i FERBRGIRRREAREW - BREMES L 2 © &7
Ta 2 ek (EGEE T B4 L B ) K BIEEHE AL
M T ERERTE, (EEERD > DT R AR ERE -

SRR T RATFRAR R R TR T AR
14

BESRHRE TIEMR B TREMR ) VEEEEN - KBNS 0 &R
P DLOERER (52D B9 T HE ) EE AT mEiERS (fHER)
f) Tk MRS R - S EOAHER) TR ) BEEE T B
Bl TERE ) EEEMR > —RNLIER TREEE ) (BB TEE
"ENME ) BERFE) B MRS T EIRER  (FA
REEFHFEGEAMBEIRE TR E(FRER) -

BEAEEARE T B M FIRE - 199148 3 B 2 I B SR Wt 8
(Institute for Public Policy Research ) it ~ HiFRAY " SRR X7 |
(B2 ) (A Written Constitution for the United Kingdom ) #2{it 7 5348
fRE - MRS R T HEFIK B ) (Rights and Freedoms) >

55 (P EREH (F2)) > F319 (A K88E) -

56 3 & 2fREy AL B TS MIE | - A seg T 2 AL
FBFSHE 28 20587 0 (AR - FEIEEF H1F
2ZFu) N A2 EE (L) 0 (ArELERFEET (1)) o
FI39M ™ (s 1T % 0 AWBIEL2Y 4745 ) o A L3> S AMAT > (iF
FOE ) 0 F253M T (LS4t AR ARO3ELY 35R) (AR ~ F s

S5 - A
= = A’/é
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SR A - %k T AR K HH  (Fundamental Rights
and Freedoms ) @ =5 _Efi% B it & B &K ¥EME | ( Social and
Economic Rights ) - 5 =fi% )k " T BH H 4 ( Freedom of
Information ) - S EFTAIFRERE B T FEHEF] | (constitutional
rights) M =EIFTHLE 2 MEFBIE R FAEIE - Y] " EAR
WL OER T EEINER Y BEEIRYIE T B BRI - e
{25347 1 C(UN Convenant on Economic, Social and Cultural Rights) 2
FERERR a5 TR ik~ UL ) BN ERRRE R R T
(“not enforceable in any court”) % - #U&E " FERF B
FiRHE " BUERAR - BAEEEEE EIARSIEAM T 2, FE
R IEAREGEH R T ERER 55

At B 2B > & E T EE ) A T BN EH AR
W, FHBEIREHCR T BUTERAGERE K #AEE - flal
0 IMEI999FFEE L —HIRE A HEATE © T B AIEEIEE
B R HE SR RIRERT] » oo (LB - BEROMN B SR PR
FEHIE R H MR R ERAUE - IRATLIEMER] ) o - HAEDLEZ
B g 1989 FE S /S — % ~ HEAIIF1970FE F R =

57 ¢+ d 3% & % =] & (Division 3: Remedies) % "t E L ¢ @i

Foide ) Bz > TP .

- L= iEx =5 (Art. 27.3) R “The provisions of this Article are not
enforceable in any court.”

59 %= L AESZ R WE L 22 RRTT REN ST R AR 2 PR
2 Busg 134 7 2 42 & (“Act of Parliament shall 1. prescribe the procedures to enable
the right of access to official information to be readily exercised and enforced; ...”) °

60 T3 & B E £ £ o ¥ thitp//www.oefre.unibe.ch/law/icl/index.html & 33 (B 18
FJE P & 1 2006/03/23) -

61 The Constitution of the Kingdom of Norway (amend. 1999), Art. 100, sec.5
(“Everyone has a right of access to the documents of the State and of the municipal
administration and a right to be present at sittings of the courts and of administrative
bodies elected by the people. The law may only prescribe such clearly defined
limitations to this right as overriding considerations show to be necessary”).

62 Constitution of the Republic of Hungary (amend. 1989), Article 61.(1) (“everyone
has the right to the free expression of his views and opinions, and has the right of
access to information of public interest, and also the freedom to disseminate such

58
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{683 ~ FHIE1996 - F1EEE =1 5% ~ JEFRE198TEE L E —(FE

HTH % - EPE1988EF L 1L &”RQJF %~ RINF]ET19914 78

R~ B HIA1902FE FEAH /5% ~ WiiiE /e ni2003
BERE TGRS A - ZHREni1992F F R VY- T-VUHRE

information”).

63 The Belgium Constitution (1970), Article 32 (“Everyone has the right to consult any
administrative document and to have a copy made, except in the cases and
conditions stipulated by the laws, decrees, or rulings referred to in Article 134”).

64 Constitution of the Republic of South Africa (1996), Section 32:

(1) Everyone has the right of access to (a) any information held by the state; and (b)
any information that is held by another person and that is required for the exercise or
protection of any rights.

(2) National legislation must be enacted to give effect to this right, and may provide
for reasonable measures to alleviate the administrative and financial burden on the
state.

65 The Philippines 1987 Constitution, Article 111, Section 7 (“The right of the people to
information on matters of public concern shall be recognized. Access to official
records, and to documents and papers pertaining to official acts, transactions, or
decisions, as well as to government research data used as basis for policy develop-
ment, shall be afforded the citizen, subject to such limitations as may be provided by
law™).

66 The Brazil Constitution (1988), Article 5, recital no. XXXIII (“all persons are
entitled to receive from government agencies information of private interest to such
persons or of collective or general interest which shall be provided within the period
established by law, subject to liability, with the exception of information whose
secrecy is vital to the security of society and of the State”).

67 The Bulgarian Constitution (1991), Article 41:

(1) Everyone shall be entitled to seek, obtain and disseminate information. This
right shall not be exercised to the detriment of the rights and reputation of others,
or to the detriment of national security, public order, public health and morality.
(2) Citizens shall be entitled to obtain information from state bodies and
agencies on any matter of legitimate interest to them which is not a state or
official secret and does not affect the rights of others.

68 The Macedonia Constitution (1992), Article 16 (3) (“Free access to information and
the freedom of reception and transmission of information are guaranteed”).

69 The Constitution of the Republic of Slovenia (amend. 2003), Article 39 (2) (“Except
in such circumstances as are laid down by statute, each person shall have the right to
obtain information of a public nature, provided he can show sufficient legal interest
as determined by statute™).
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I Hs R 1992 AR A N RES FUIET  RIT19934:
BEE T IURE I - BRI EER =TGR - &
#1995 FFEE VYT —R™ ~ IRH1997FFEF /1" ~ Bl
eI 1998 E R = 57 - ETEH4E I BT - ER

70 The Estonia Constitution (1992), Article 44 (2) (*At the request of Estonian citizens,
and to the extent and in accordance with procedures determined by law, all state and
local government authorities and their officials shall be obligated to provide
information on their work, with the exception of information which is forbidden by
law to be divulged, and information which is intended for internal use only™).

71 The Constitution of Slovak Republic (1992), Article 26 (5) (“State bodies and
territorial self-administration bodies are under an obligation to provide information
on their activities in an appropriate manner and in the state language. The conditions
and manner of execution will be specified by law”).

72 Constitution of the Russian Federation (1993), Article 24 (2) (“The bodies of state
authority and the bodies of local self-government and the officials thereof shall
provide to each citizen access to any documents and materials directly affecting
his/her rights and liberties unless otherwise stipulated under the law”).

73 The Belarus Constitution (1994), Article 34:

(2) Citizens of the Republic of Belarus shall be guaranteed the right to receive, store,
and disseminate complete, reliable, and timely information on the activities of state
bodies and public associations, on political, economic, and international life, and on
the state of the environment.

(2) State bodies, public associations, and officials shall afford citizens of the
Republic of Belarus an opportunity to familiarize themselves with material that
affects their rights and legitimate interests.

74 The Constitution of the Republic of Uganda 1995, Article 41.:

(1) Every citizen has a right of access to information in the possession of the State or
any other organ or agency of the State except where the release of the information is
likely to prejudice the security or sovereignty of the State or interfere with the right
to the privacy of any other person.

(2) Parliament shall make laws prescribing the classes of information referred to in
clause (1) of this article and the procedure for obtaining access to that information.

75 The Poland: Constitution (1997), Article 61 (1) (“A citizen shall have the right to
obtain information on the activities of organs of public authority as well as persons
discharging public functions. Such right shall also include receipt of information on
the activities of self-governing economic or professional organs and other persons or
organizational units relating to the field in which they perform the duties of public
authorities and manage communal assets or property of the State Treasury™).

76 The Albanian Constitution 1998, Article 23:

(1) The right to information is guaranteed.
(2) Everyone has the right, in compliance with law to get information about the
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1080t " EANAPHRERIE ) AET -

[EfFEERR > AT RCOCEE T EE ) ZERATE - L
LA B R SR —BARE T ERNARERE R, o AR T A
H R, SOFRER T EAER] ) B FEEES (BIATREL -
Hris B HIH) L HK " SamEHE ) B T BUFENABK
T, OFFIRATE—f » JLELEET © B S B EASEEH T 5 5 E HE
PRRLIET T BURENABTRERIE, - WEHRE " BUNENABEE
KN, BB EATRIEAT " BN, - IRE T EBRT ) 5
TREEEEAL, P

HER " BUFENARIRERE ) AR > FRTERIHE THEA
L ZHh > AEET H R AR A AR E A AR R A 5k
1 (EBER]D |

5 Taptpfly a2l TERE /A

HAREY T EBREN ) B EEEERSEERE - R
FETES I IESS THREREIRA EAE » SRR T ~ TR AlE
PRRTEE TS - SRR F BlE AR - R ER R B
BRI BREEAERG LS DEE - WA ERE AR S
Aten EPEEIRIVIER] - FZIRNTARERNF - BRI EER

activity of state organs, as well as of persons who exercise state functions.

7T FVAIRE S SRORAL R A ST AR AW T AT
MR I Ipe o See also, H. KRANENBORG & W. VOERMANS, ACCESS TO INFORMA-
TION IN THE EUROPEAN UNION: A COMPARATIVE ANALYSIS OF EC AND MEMBER
STATE LEGISLATION 11 (2005).

78 BT HERERFY BEEIE- HaER o R EIREZ Y F 0 FLER
ARG F A B3R (person has the right to access information) » 4r#% =
s fIpFFr e gt c BHMH AT F T ARG R AR E
Mz o e R TR EP LeE BRI 2R EE ) 0 %
FOR RS 2 KA R RANL THEFFR ARG, o T - TR
FiHELAG THEEES v (FRZAF) & THBIRG e (LR
—flj) o

79 MBAAZE - EH =5 0 T T erAlE ] ok 2 s (TR PR R

SR S

Moe BT T ERE ) e
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FAEIM AR R » BFEVE S ERZ2MH - BomEHem b - B
RBUNERA B I BEAE  HEER T » (DR EEE A RS
A KBUN SRR 8RR, -

FINBEIRFFEEN - ARG SR AR EEMEN— - 3
B R E D2 ERES & R - I - B MEE LIRS - BUNE
AT ARE S L THREN, (FREEET—K " S
FH o ) o H TRIRVHER] ) R(ER T R BIAME 8 o AT
DI RBTERA RS R " 8RR, - PRENREM T
B — ~ WETREI BRI 0 - AR B LEE MBS
=~ TR T BEER] ) TR o IGEE ¢ T IRAREUS
&l B E B R LB T b SR U A5 K& A B I A 22
T HE o MBS KE AR #EN B © &% 0 55K
PSR B SN AR | -

[ T ANRAEFE KRBT A& LB, - AIREZEITER
EAREEAGRE BT © T ENEERE R AR &K
J5 (allegemein zugéangliche Quellen ) 4 [EgEtERVE N | 12
B o RHSCER - AitERUEELED] Ik EZ AT RTRE ¥ (BHBEA
RE "W EEsr s RIFEEEN ) - WREMER T AR RE
I ERRARE KR e SR AR (GEKME) - J1BI - AiffE#i e /ot
M T & N B H # 5 ( freedom of information,
Informationsfreiheit) - B BN T BHERE | RUTEESD? S HEMHRE R

80 ME B (GAAEITE RRERFE— TR E A ERS N S0 K
HimaB4) > 222 -l Fi%h (F2mEBrmmhegin (¥
§E)) 0 F23502 T (SR TR LA R AR g PLEATT s A RBEB ! v
) MmES (FURFR S BElE AA) o (P L2 gek) o %62
B F2412T (AKBETY ) -

8l Befins el ) T HGFRE, > LW RTRZRPLLT 0 A
Blraipgsaeg s »ME > 545 (3280) ¢ » £30-31 # L2 48
ZiEa s ik (3329) ¢ o F67-68 -

82 ¥ ¢h— A A AGRAULd B0 oppS GrREL H R TR g aEs TR 42
RP ) 24 FREH 2 BTHL R Hrcfporct 122 N2 R BAGE
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"E I e o BIREEMCE R ERRER E T
RERIET T B A R tE e EE - EEFEEMET AR
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[ BN R N AREFERAHBUTENRT " E8A
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EalERRTHES

EREE " A\REHEKBUFAFERN BN | & - A%
B R 3R - OB + EAliE K E R EB St - HafEIR
Eil 4= {H AR B REF] (angebornes Recht)  (HAE R KA I RER]
(erworbenes Recht) -~ FZHEFIEE 3 H w2 2 7 T 4 Fla &
FAROEFE B L d VA FRERTD T A2
"AAED R THEBEEN A - TREBIHEHTIIEE -
RIS R (I H AR i ThRE B e S B A A FE i B A A [ B B
AL EEIRE - 5 ARENGE KR E L KR > BIEE

B kd B A2 :‘;/éﬁﬁ lp’kﬁ’wfﬁv—i"?—n%fg—r FRE B I
(3180) * » F29; F&E 74 (R 0 (FRAEFTRAFHIA
7755;L>> » 12 (LA f"'JTIfm%?ﬂjg ’ 3\@85‘&) °

83 HREAM » (A W@ d B2 F2AH) BN F (TR B pd
ALY > FA3M T 5 F38 (s R NFBIE) o

84 SBMEE » nih (3280) v » F 26

85 3R L (Gt RGN R FRABHEFY) o (0 LRk o
5624 > 73839 (X MBIETY ) o

86 F A LG A AR Y MR EE YD L FiRRL &2
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