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29 489 U.S. 749 (1989).
30 Reporters Comm. for Freedom of the Press v. Department of Justice, 816 F. 2d 730,
732 n.2 (D.C. Cir. 1987).
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31 UK DPA 1998 5.29(1): “Personal data processed for any of the following purposes(a)
the prevention or detection of crime, (b) the apprehension or prosecution of offenders,
or.... are exempt from the first data protection principle (except to the extent to which
it requires compliance with the conditions in Schedules 2 and 3) and section 7 in any
case to the extent to which the application of those provisions to the data would be
likely to prejudice any of the matters mentioned in this subsection”.
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54 See, e.g., FLRA v. United States Dep't of the Treasury, 884 F.2d 1446, 1452-53 (D.C.
Cir. 1989) (relying on Exemption 6 to maintain protection of federal employees' home
addresses); FOIA Update, Vol. III, No. 4, at 3 (delineating privacy protection consi-
derations for federal employees); FOIA Update, Vol. VII, No. 3, at 3-4 (recognizing
exceptions to disclosure of identities and work locations of certain law enforcement
and military personnel); accord Attorney General Ashcroft's FOIA Memorandum
(placing particular emphasis on personal privacy interests).
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92 Executive Order No.12,958, sec 1.7(d)(Information that has not previously been dis-
closed to the public under proper authority may be classified or reclassified after an
agency has received a request for it under the Freedom of Information Act (5 U.S.C.
552) or the Privacy Act of 1974 (5 U.S.C. 552a), or the mandatory review provisions
of section 3.5 of this order only if such classification meets the requirements of this
order and is accomplished on a document-by-document basis with the personal par-
ticipation or under the direction of the agency head, the deputy agency head, or the
senior agency official designated under section 5.4 of this order.)

93 Lesar v. Department of Justice, 636 F.2d 472 (D.C. Cir. 1980).

94 US FOIA 5 U.S.C. 8552.(b)(1): (A) specifically authorized under criteria established
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by an Executive order to be kept secret in the interest of national defense or foreign
policy and (B) are in fact properly classified pursuant to such Executive order.

95 FAT WM E o FRUFBRRS ZRB AR TR, 2T il 7
FIPMEZ IR & TR RE DR R2 3 M N GRS L Py
2_ £ % (agency’s affidavits are reasonably specific) * * +F &R 2 ¥ (no evi-
dence of bad faith) > /% Fo— 4 % 12 ;214 (summary judgment) > B3F S 2 3]
Bz (B %~ ) Weissman v. CIA, 565 F.2d 682, 698 (D.C. Cir. 1977); Ray v.
Turner, 587 F.2d 1187, 1194 (D.C. Cir. 1978).
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(proprietary privacy) ( & ’\ BE 35 FIEBALL A 2 41F ) See Anita L. Al-
len, Genetic Privacy: Emerging Concepts and Values, in GENETIC SECRETS:
PROTECTING PRIVACY AND CONFIDENTIALITY IN THE GENE ERA 31-59, 33 (Mark A.
Rothstein ed.). 7= #- T*&4 ; » 5 T2 '8+ | (decisional privacy) " F#'E
# 4 (informational privacy) £ " ¥ % % # | (local privacy) § ° see BEATE
ROSSLER, THE VALUE OF PRIVACY (R. D V Glasgow trans., 2005).

Prosser %3P ¥ & T 2 A" wl s e fa T 2B L 4%+ (public disclo-
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sure of private facts) ~ " & 2 Mtk i | (intrusion upon seclusion) ~ M ZE-4 = F |
(false light) ~ 2 " ¥ 4 ¥ % | (appropriation) ° see William L. Prosser, Privacy, 48
CAL. L. REV. 383 (1960).

103 US FOIA § 552(b)(6)(“personnel and medical files and similar files the disclosure of
which would constitute a clearly unwarranted invasion of personal privacy”) (em-
phasis added).

104 ALFRED C. JR. AMAN, & WILLIAM T. MAYTON, ADMINISTRATIVE LAW 678 (2"d ed,
2001).
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114 Ryan v. Department of Justice, 617 F.2d 781, at 790 (D.C. Cir. 1980); Montrose
Chemical Corp.v. Train, 491 F.2d 63, at 71 (D.C. Cir. 1974); Mead Data Central, Inc.
v. U.S. Dept. of Air Force, 566 F.2d 242, at 256-7 (D.C. Cir. 1977); Contra Playboy
Enterprises, Inc. v. Department of Justice, 677 F.2d 931, at 935 (D.C. Cir. 1982)
(“report does not become a part of the deliberative process merely because it contain
only those facts which the person making the report thinks material”). See also, pais-
ley v. CIA, 712 F.2d 686 (D.C. Cir. 1983) (overview of Exemption 5 regarding a
widow’s request for documents relating to her murdered CIA-employed husband),
modified in other respects, 724 F.2d 201 (1984); ITT World Communications, Ins. v.
FCC, 699 F.2d 1219, at 1239 (D.C. Cir. 1983)(burden on agency to show that deli-
berative facts are “inextricably intertwined”), rev’d on other grounds, 466 U.D. 463
(1984).
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116 US FOIA 5 U.S.C §552(b)(3) (“specifically exempted from disclosure by statute
(other than section 552b of this title), provided that such statute (A) requires that the
matters be withheld from the public in such a manner as to leave no discretion on
the issue, or (B) establishes particular criteria for withholding or refers to particular
types of matters to be withheld”).

117 UK FOIA s.44(1) (“Information is exempt information if its disclosure (otherwise
than under this Act) by the public authority holding it —

(a) is prohibited by or under any enactment,
(b) is incompatible with any Community Obligation, or
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118 CN FOIA s.24(1) (“The head of Government institution shall refuse to disclose any
record requested under this Act that contains information the disclosure of which is
restricted by or pursuant to any provision set out in Schedule II”").

119 &% it US FOIA § 552(b)(3) 2 4R %> R iten{T e 4 (Executive orders) & &
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A Critical Review of Freedom-of-
Information and Information-Privacy

Cases up to 2006

Dennis T. C. Tang™

Abstract

The purpose of this study is to analyze decisions concerning “free-
dom of information” and “informational privacy” rendered by the Su-
preme Administrative Court and the High Administrative Court of Taipei,
Taichung and Kaohsiung up to October 31, 2006, respectively. After a
series of screenings, seven controversial decisions were selected for re-
view. The findings and suggestions can be summarized as follows:

The Freedom of Information Act (FOIA) of 2005 shall be deemed
as the fundamental law in dealing with requests for access to govern-
ment information. That is, unless there are other statutes which are en-
acted (or amended) after the date when the FOIA came into force and
unambiguously exclude the application of specific provision(s) of FOIA;
the provisions of FOIA should prevail over other relevant statutes and
regulations.  The scope of application for the Public Records Act of
1999 (PRA) shall, by interpretation, be restricted to national archives

only, whereas all other official records shall fall into the scope of go-

* Director & Research Fellow, Institutum Iurisprudentiae, Academia Sinica; Professor
of Law, Graduate Institute of National Development, National Taiwan University.
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vernment information as defined by the FOIA. The rationale for giving
priority to the FOIA over the PRA is because the FOIA provisions on
disclosure, as well as exemptions from disclosure, of government infor-
mation are much more detailed than those of PRA.

Whenever a general request for access to government information
concurs with a specific request for access to files collected for, and em-
ployed in, a particular administrative or judicial proceeding, the latter
shall prevail, so that procedural justice and the specific purpose of an
individual process can be best preserved. Only when the proceeding in
question becomes final, i.e., no judicial remedies are available, may a
party therein request, upon the identity of an ordinary national, to gain
general access to the relevant government information according to
FOIA.

At present, there are no provisions that address explicitly possible
clashes between the FOIA and the Personal Data Protection Act of 1985
(PDPA); hence, the author suggests that the exemptions provided in both
acts be scrutinized for their relevance in order to determine which should
prevail in a particular case. In general, however, since the exemptions
specified in the FOIA (Section 18) are more detailed than those provided
in the PDPA (Sections 11 and 12), the FOIA is presumed to prevail.

Statistics of various official businesses/activities definitely fall into
the scope for active disclosure (publication) of the FOIA. Should there
be doubts concerning the applicability of the “personal privacy exemp-
tion” (from disclosure), a court shall consider holding in camera review
to decide.

In light of the significant consequences of the “national security
exemption”, an agency dealing with FOIA requests shall be allowed to
“classify” or “re-classify” the up-to-then undisclosed government infor-

mation being requested. Yet, whether such a classification or re-
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classification is consistent with the requirements prescribed in the Na-
tional Secrets Protection Act of 2003 shall be subjected to judicial re-
view.

The applicability of the “law enforcement exemption” shall be re-
stricted to an ongoing or about-to-start criminal enforcement proceeding.

The “internal (government) communication exemption” prescribed
in Sec. 18, Subsec. 1, Para. 3 shall be limited to the communications or
memoranda exchanged between agencies prior to final decision.
Moreover, the communications or memoranda shall be further catego-
rized as either “facts” or “decision-making process materials.” The
former shall be made available to the public. For example, the on-site
visit interview minutes serving as the basis for a final decision not to
initiate a child abuse case shall be made available upon request.

The “personal privacy exemption” provided for in Sec. 18, Subsec.
1, Para. 6 is of prejudice-based exemptions. It therefore applies only
when the disclosure of the information in question will cause or is likely
to cause harm to a particular privacy interest.

Even if it is believed that an administrative appeal is required prior
to initiating an administrative litigation, one who opposes a decision
made by a district court to deny access to information shall appeal first
to the Judicial Yuan, the superior organ of a court in terms of administra-

tion, rather than to the relevant appellate court.

KEYWORDS: Freedom of Information, Access to Government Informa-
tion, Information(al) Privacy, Exemptions (from Disclosure),
Exempt Information, National Security Information, Law
Enforcement Information, Personal Data, Personal Privacy,

in Camera Review.
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