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- RERIERAEEBE—F T AR (RTBAP BTSSR
fH) B T BRI ER ) BT 104 - AEEE
BEERER —EAR SRR ~ METEREsRAVRRRE -

BT b T BEEER ) (constitutional review, judicial review of
constitutionality) TE HEE S R ¥ F A E (constitutional
democracies) BEE RS - WEREBEENSTE® (Guardian for the
Constitution, Hiiter der Verfassung) @ TEEHER (FIUN2E BB S8k
Eb - EEEFRE LR - BREFREREREE ) REEE R H MR
B2 Th " &E ) EER - MIRES ﬁj‘%iﬁaﬁ'}ﬁﬂ% HIRNTEE
B SPATIN HAAE TR (A0a7Ek ~ fTBCHFT) Bk 3R
FEFIE (FEE) vEE? TEEEREE | R EAmMmEE
HEPTERENZ RE > ETEWW%EB/‘\ TR PR (HE) FFEERE
BRATT R (WNLEBTATHIE B ) ABHE 2R % - EER R
“standards of judicial review” (B EEAEEHE ) 2 » EF H|
PL”Kontrolledichte” (BERKE) 3HZ -

1 See generally, DAVID M. BEATTY, THE ULTIMATE RULE OF LAW 2-3 (2004); DONALD

W. JACKSON & C. NEAL TATE (EDS), COMPARATIVE JUDICIAL REVIEW AND PUBLIC
PoLicy 9-12 (1992); ToM GINSBURG, JUDICIAL REVIEW IN NEW DEMOCRACIES:
CONSTITUTIONAL COURTS IN ASIAN CASES 1-11 (2003).
MR EEEHELEM2Z Y5 See generally, MARK TUSHNET, RED, WHITE
AND BLUE: A CRITICAL ANALYSIS OF CONSTITUTIONAL LAw (1988); JEREMY
WALDRON, LAW AND DISAGREEMENT (1999); MICHAEL MANDEL, THE CHARTER OF
RIGHTS AND THE LEGALIZATION OF POLITICS (1989); Michael Walzer, Philosophy and
Democracy, 9 POLITICAL THEORY 391 (1981).

2 4 AR | (standard) 7345 iR ~ H 1B AT L2 K R A H (something
established by authority, custom, or general consent as a model or example) 5
PR % | (criterion) B % 4% %) & & T AF 5K 3 2 42 % (a standard on which a
judgment or decision may be based). See Merriam-Webster Online Dictionary
(http://www.merriam-webster.com) © A X El XA "R EFEAE | A A
TR R TAE  AYXTRARY  UATFTAXFLERRMEES

3NN THREEE, 2 EBRRSE SAARN (REFERFIFEAL)
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FVEEEL | IREECAS (F88) WA RRE "5
TIEM ) BT AMERERMSE - BTE B MRS LRSI
FEEEN) ML EFIERRR  REEEEERR AT
CRE - DI A RE S TR A - R E SR - &
- [EEE CEEELHEE) ECAERNER - R "oz
B OEBEEEE  (FEHAEWE > BER "N LB
HEw ) Ao T AERERG ) CEEEEEE -

A A RIBR AR - SEERZ T BN
(structure of constitutional rights) (E(fE " EARERERE | ) WTAEE] -
EEFETAE AR T IEHIFE (limitations clause) ° > BiFSRE -
BRI AR R AT AMEEE (B2 (implied limits) - %4
RLEHBEEEE ARG > HROER TEH, 80k TH
A, oo TEFRIBRHIFEEN  (general limitations clause) F5LLE —1&
X HEAE AE—REEA RS f1a0 - IREIEES =106

CEEBFEHAO) > B43UTF > B62-66 (2007418 ) (A TF#2007X) 5 %5
(B RAEEREEEE ) (BFANEREA—HRLIHREBARE R
X&) A213F » H214-216 (2004518 ) (A F#52004) ; H4FH ("o
Rl RRITAZEEZEH A LHHE S 1R B h Rkt LB
(funktionell-rechtlicher Ansatz)Z FRR#MAE ) > (HAESFH) > 918 > A119
BT (200656H ) ° :

4 R2RFERE (LEREZARBEENELRE —BEBEE LT E Sy
W) (HAnHm B=) R3542 (2005444 ) -

5 TAMZRAER) BHEDHAIEERBABZIRS > H XL TRHZR
#! ; (Schrankenschranken)f#k o £ REZEH - (FTHEER A R AM 247
BE) o B128 (1994%41R) ° '

6 Hliw > ERMEEXE it "BeRFHELERFNTHESH
(“Congress shall make no law abridging the freedom of speech”) » He%f # 3k & 75 B
sz E T TRABERIERA B EES  BERFIERFEHA
& ; (Congress shall make no law abridging the freedom of speech unless doing so
is necessary for a compelling government interest) « See Stephen Gardbaum,
Limiting Constitutional Rights, 54 UCLA L. Rgv. 789, 800 (2007).

7 BRF 4T R ESGI R BHEN  BREBLASREAES B
REiE P8 F  RMENLHNBMBEEN > RFUCEERH
Z e .
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MEK19EFEEFE B - BIEBEE=TA G TEEIE
PEHIE&K 4 (specific limitations clause) & ESTEAME - s3I E
HAFTIREZ MG - #140 © BN AMEARI(European Convention on
Human Rights, ECHR) &5 _38" - [FARE+ g —H!" - i

N

8 ME k19824 &k ¥ — 4% ° “The Canadian Charter of Rights and Freedoms
guarantees the rights and freedoms set out in it subject only to such reasonable limits
prescribed by law as can be demonstrably justified in a free and democratic
society” °

9 §36(1), Constitution of the Republic of South Africa (1996):

(1) The rights in the Bill of Rights may be limited only in terms of law of general
application to the extent that the limitation is reasonable and justifiable in an
open and democratic society based on human dignity, equality and freedom,
taking into account all relevant factors, including-

(a) the nature of the right;

(b) the importance of the purpose of the limitation,

(c) the nature and extent of the limitation;

(d) the relation between the limitation and its purpose; and

(e) less restrictive means to achieve the purpose. .

10 ECHR §10(2): “The exercise of these freedoms, since it carries with it duties an
responsibilities, may be subject to such formalities, conditions, restrictions or
penalties as are prescribed by law and are necessary in a democratic society, in the
interests of national security, territorial integrity or public safety, for the prevention
of disorder or crime, for the protection of health or morals, for the protection of the
reputation or rights of others, for preventing the disclosure of information received in
confidence, or for maintaining the authority and impartiality of the judiciary” ( &%
BBHIATEEBSARRREY ALRERNLERL2EHNE  NREALFAHTL
B2 REN > SUEERFZ) -

11 ECHR §11(2): “No restrictions shall be placed on the exercise of these rights other
than such as are prescribed by law and are necessary in a democratic society in the
interests of national security or public safety, for the prevention of disorder or crime,
for the protection of health or morals or for the protection of the rights and freedoms
of others. This article shall not prevent the imposition of lawful restrictions on the
exercise of these rights by members of the armed forces, of the police or of the
administration of the State” (Fu P& LM 2T > BFR LA RES ~ DER
S REREREE  REECAZIEARADENS > RRELEGHLEZHE
A R RBIZ) o
Rk : FBHEEEEL Q00D F=Fx4hE B (AGERRE2REH
RRBERLER FURERMNERZADRER) S RoAEE
% (20060) F=+ApE (BAEBA2 AGERREERERS - 2 4HE R
EwBRZHEAEAGAS » SUKERZ) o
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am EAR ) B TR 2 T AERRE ) Rk B TRE L &
NBERRS] - HMEEHE " E5 A2 SR 4H] | (external limits on
- constitutional rights) * § A E E X R EDLZ EEHAIFRH /7T
Hl» Bon b KA R BRFHEGE LA RERETZRR -
TEmBEESE =N T 2EE | 2R BEEER

12 #pia ¥t 7 THERIZIRESRR | (internal limits on rights) » 45 72 & 4% 2 5 7%
FoRBEGAE-EEHA - plke T T A M (FEBIHEENEEE
— %) RTOABGEBRATHEGETAERBARZ TAETA
(expressive act) ? (3% ' BXEAHTF) Xdw T EERFM4%, (LRABI E RN
X EtwiE) 2 TadH  REAARANRESEEZAG? (3 BEAL
& » %R, Lawrence v. Texas, 539 U.S. 558 (2003))

PHAZWNARR, 73 " %8 AT | (automatic and inherent) F]f8 : — B o R
RR - B RBR  GRBHRERRE  BEARFITE - BUGHFIEM
REAEBETRTER "HAZNERR,c Rz THMNZSAERR 0 A
& TN TE ) (contingent) B " M54+ 44 | (conditional) : B kK LB EE
MM EREEFURBELI AR OHEREALBE (BlobhE KEF
Z % rAL) » ARIEAHRE Y0 E kK E (substantive constitutional criteria) °
Wrehst THAZSERS Bt SREEEE 404N TH R EEH
FELEE ) (NAERRMAR) AXBE R THRETEMRAGRFHANEE
BEE | (SMERREIA) o See Gardbaum, supra note 6, at 801-807. A 3T FrzmEN
TEEEMAERR, REZHERE -

1B BFESTIRBERTFREETL "HWRERLE ) UL BEE =40 F
EHZMHNFAER TAFNARSRRTREES /\z-T-##?é ------ R
RSk ERSBRTAEELE T 2T
EERANELE - ARBEERE T BT TRABSE a2 FEHE
2 RRE (EBEwmBRERA ) H189-190 (2003 4F#E3T/k ) AR » (&
EE) BAR9 (200455400R) (FHRRZ L EEEREd A £ pFE > ME
BEERBEALBRAFAB I ZBEZEA —RFLEEREE B -
REAHERZBWNALE ZRHBARBGZBERBELS) - FRAERT
BAF > FREER - R (EEHH) > R183-186 (2005435 ) (%
HMZBERRANEGEZEE > BARHLMLR LA ERA  REF&
MEMMZEREERNE  HBEVH LG RA A Z ) - FHRITERE » 4]

WHFFA (RRETHREETERNAZEES) TAR HESES
(BB HAEH (F=4))  ASSELT » H106-108 (2000587 ) (#
ERNHB;HREEY — "REE > R E2 A r:&a‘aﬁmﬂcﬁﬁa wE o
BEMEBRZEEHY  HohHzEERL)-

AEUE  RTBEEZHEANRNERT ’%#%zﬁ ﬁéé%z&%l%ﬁ
Bl ) AAHBGFRERST TAHE | & A+ E
TFEe B THM, ZRA -
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SRR RIERREY - REZZFIRGIR - B AR EEEER
Y7 B o AL T RERE R ELAIR A ) AR SR S e ] — e A
R TSR RETE T B ) CIREIZEE 0 HERMBRERE
(LH  EREFEERRETHZECRR) B/ -

EOCEEEAEEEERE (HE) BERW ToBE—F
| (reasonably and consistently) S@F " ASERRFIGRR ) (WIFREE
EECA=0) o DEE T IREAENFER  EEEEEE
R (SRR THIMR BT TRERE ) ) ZTEMITTREM: (predictability) -
WAL EEREFECIEENE - 4 TEBREEE | JHiL - #
TEBEEFERRLGNCEE - REEBECEOE - R
TESE6001E:  UH - EEBRAEK (1987) K BHEERE (2000) DAZK - jit
gRRHEZIT - Mz AL - ARBERFEEZAEZERE
Y] > B E B A AR TR |

AR FHARESR - RETALERFEREYE
K - 2300 R AE - 581 (518 SRFE(EEE - L Emsis
B - FE_EiR AR EMHRAERE  AREEEEEEEHR RN
oo BEEINRES BIEE R R o EREER T EFIEA
U MERC SR TR, - KR T AEEEEE | &
B WHTFTES  BH "TeE Xk R B (hierarchical
proportionality principle) FUREAE o FEUETEAE [ =CEL B R AL |
AR AR E R B — BT 25584 ~ 603 6185EERE - BT
[H) » RBEsias - Btk R DA REEERTIE (EAG -

14 BEATTY, supra note 1, at 159-164. 3£ 2 B E82 7 » ( E MR R0 8 kB E42
B EABRBEAGE URERK GBI ) (ERELHE) 3343 AL
UTF > B6-7 (2004558 ) (BEFEARAAWESNE ORI L EEES
EEMMEE B ERBRE  REEERAGTRAL - BRATRE
ERAT T ERER) FRAKEERFRSTSRMAE "BREAE (A
ﬁ%ﬂi%%?)éé@?ﬁﬁiﬁdﬁﬁ@?f%%&& BB BEBERARNESEE A
HELE o ‘
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A REAZEZEERERN

BEB T T=HHE T T A REAAIRZ A b 0 AL
Wit N B > ERESEEHE > MERIL ST o BUREA IR R AT
b B FRLEERSIZ ) REEREBL T EAIRR] ) e -
REE "HOURAT ) ZBRIEED - W ATBRA R0 T RS -

— RN EFREAEE

HREE BT RO - WRESEERE T =K
ZBUERRy T ELBIRAD o PHEAERR AR PR T EEBIRAT ) A
W ERANAEE AR - RIREE T ELBIRR] ) i RE R

FEIEE -
e ﬁ”"’“’“4765)§ﬁ$¥$%7" " B E RG], FTER
B (SIS EmIfEm) —REHE @ 5 rl%ﬂg‘ﬁﬁzgfﬁ )i

%i%@ﬁ‘ﬁufﬁﬁﬁﬂ{%ﬁE%EJZaEﬁUﬁﬁj’%Zﬁﬁ BT LS
'+:Mm§XZBME*&\%&w%&~m%%aﬁﬁA > B
TR RA - & THARA,, Ba=EFKA :"HNEE
Moo~ TREREE | B TIRGIE N | o RIS AR R T

= 16

15 BFFVBORAREATT " AREFFHBAZEESREAMAZRAE -
TEREFEEE-_+= ﬁZkﬂﬁmeﬁiﬁ%r&@ﬁszW& ,
EE RKETEBERIIAEFHRIAARE "AAERE, & TARZ
HEAHH > RUERHAHRA > AR AN BmERFIERAHEHEHS
E -ABREE=ZZHARNAT, BFF2ORERHEHERETZL "ARERL
EONE T HREEEF T ZERMARE BEAZRE  LEFES AL S
Z By JAMEERS  ANERAE=E24 A FLRRA - B EES
ERRBWHBRRBZFE  LAAE HE RTA4R KB P20 A
Bz FEELERERBN  RAVEZERARIBERE  AERE  BARE
BB BERENMERECEE  REZ -

16 Kk BREESMEMBEXN  "TARHEAZMNE  BRECZI B F& &
BOMEMNARTBAZRAEGHETS > 73k BB RZIEE - e EFR
SASE B R A R FR 4#:@%/3&% + = ERZ BIEEY - FERPE
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R BEFESIHFREL ) KEBEUESEME - SR
fEEDHIGEE] - SARBBE ISR BREE - RUEATRE S 5
R BREEE  BEESSIDHEER | T REyR A RB R EE
HRHEHAETE  RRADAERLER  WEXEA L1
FERAREARE Y2 F&  RAREAMKERABDYMERL
WEELEZ WG TREEEEZTE6HEZHAIRA] » S
AEeRF I CARRREMBER | - HHES BT 4765 R R K
B EEAEAR T FREEE K T BESH ) | fBEE
S54uRfERE (fRREEHE) VERETE - i TIEIEAL, vEE
ZIETFRAD T FRSEE N T FENEN: | TR - I
SRFEEIAER " LLBIERN AR (5R5%) -

HitaEE 476 R AR ERB S5 1 BB NE » FEAER
TEeEERE | 255 TwolRE | 2 —3% ? HLEER " AR
HIl i (5% IEMHE -

i I

HR > B T HBIEAL B@Eiﬂﬁﬁaﬁﬁﬁﬂ » REBEBIERBRE—
BHIER(ENRFF - imiiEas " HAVO RN B T FESEE Y - fi0
BEFHES 1258 © PITI{ER " HELINE ) (FREBNRSH

Bt REIREMASE  FRFENLFRA > $ERRRBTE WL XEMERE
MBAeE, - ‘

17 RKEEBRFESARBIERRERE T R F LU H i URH o 43005 B B A
FEER  MAFEREBMICEEINER  XEEMEESHR/NIFEEERMERE
HZFRIEER - MASHEAEN ZREIEIEEFMGHE LR EEY
RITREERBECRE  MENRSFLOIZEGRY > r#Fagrf+=
HREZ B BRAFRARF - -

18 FAEREZTAMENHZEERESH > 2RBAR (HRER  WRiLF A
A2 WRAEREEERAMANES o TEERE ) (PARELY
FIY o 285 0 B2110F (200843 H )

19 BINBELERAP/AMNRNTZRE  RARFLEHREZELTLE  BFE5]12
RABZABEGLE  THERS  AXBRHENREATHEEE R
ERFUHEARTRERSZLE  ABAHEHEHER > REFHEE - 4




2R RERRMALRIE 5%

F) - BRSSO AR ORE . AT AERE
SUEFC T BLSTE | B HGRICPINE | F - DUERT AT
B EIET PR > TRER TR ) B e
S | % - DU 340508 - HR2AREA =BT R
B SEH TELBURA, MMLR TSR ) % - AT
B

ZBRESISEBEUGLE S EE AR

1992FFTH (RAER) REERMER - BAER " LLEIR
A, R > BRI BRIE - PR IR BER T2 5785 E
B THRIERE ) PEREEH

R EFEAR S EE  WTHS ZAXRTRAF ER

HER G SEEZ B RATEFEVRLELHRARF LHREMN—BREER
R EFSRaRnER S B EE RS-

20 w3 T mE R ERMEH REEHL FREFTEALAFERE "BER
g BE S RBTRERZEE  IHREHEREATH A AR R
HE o AEAETREERK TRE ) ANBARTAEBEFEEHAERR
A BEREREAHRAN EHEGEY - bR AETBRERLERER
HREe TR HERARISEHEN TH&, XM #2886t M
e B b EAZ R BF AT -

21 4R HATIEAE AEE S (TN ke RNELERS
EERE TR BFAAY LSO AE S BT EAH 5 445
AEBFRMENLHBMLE - HAASFEHZRT G2EFRUTHER
B RESEERZPRUFALGEEY LTS ARAREEEMTEIBEMN
2B HEESEEEZREE®R ) -

2 RAERE  BERBEZRBAGBELRLEEMZIAE  HEeolEEELE
HABERES T EFRMALEZAELEEH A E5:E8E #48
EIHANE FTREAGEF AR A E > AU ERBELRRRLA%
REAE NG > BEINBE B2 RLER - R EH - HE  BEARSE
HH T B R ol B Z IR o

23 BRBARTHRMFELAEEGE TR EES R SRR UL EA
ZIAHERAERAFRERRB LS  HIBLFREEZHA @ T REN
EBEHRBTER  RARCATHASFARRLAEHERE  ARRALERR
HBEREREZAEFGRE > FABREXREZE BHEEZ L ZIEHIER]
REMF.-
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B REREAREERE > HETREHET OB RTAR > A
AR RENSER XTHEAVEREEE  HITEE IIRTEEE
BE S AE-PEETEENEEABRES 4 F$E - T80 %
B TR & 3% 0 (IRR B 2% AR HILEE AR AR
ERESERAREAHT » (R E4E ik oy Pl R IE#E 6 - TR
HEARAFFEAFEASRACEK - (MREER  RREEEE &
FEHZAEF - Pl RTEEMPEFAR > RBIREREEE
HENEEBEIGEFIFRE - BAEERIE AR " IERE , IR R
FEESARAEZ R - HEAETAZ%RE  BEEEEAEE
THEERFES B AR NS E
FIEERNMERHSEER NSRRI » WHIREESERE
JEZENRE  EHREEEER LEERE AR E |

W~ BMEEE AR NIEHB L REE

BFESTREERLE - REEMHREAERTFEEE S R
RS EEEREE AN  ZREBEE - fla - B EEHER
EHEGITRH R ERTRHER B NS EBBERECREY  B2F (GEF
) BEARLIEE CEEMECEHR)  BEFESRHE (%8
BR) BRARBENCEEREE  HRATIAEE "HEER
& B "2 ERAREEEE  RERERRYEEENL
W IR - TEREEET > BeSEREEAE > BERRF
[RHIBEEHEEMERBMERERAE ) FRES - LEH
GHAIEESE kL ExFEZIRT > AHH—ABER - £%
BB EARE  FEIFENFETHEBEREESTEE - /B
% B TR - FE > MFPEREETR THEEEEE

2% 2RERRBEERTEAE=Z T4 —A CERAERA - #BH - #
B BE - BHRY  BAREIAEE T —BEE B KB E
HEEZR  BHARERMELY  FERESENEERBARERT )
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(MRERER " BB HOE AR ) > (HARH T TRERE -
AR (BREER) - #f CRRER) MAFTRCER R
e TEEEEEC DR - DR fE THhEEEEE, T T
MAREFRNEAEEEERS > HRME (THETERR) &
A bt B A FEE TRE, XA NTEERBEER
o HefBERYRFERE To8, Z8F - MRRILURTE
"HEEEGE ) T o TAHRBUTERR SRR R S A S BT 0 H
RILES R B B BB ~ FRCEBERIEEEREERR
RS BRENEL - BT MWARRBEERN " RE

BEEME o ERATEE (B & ThEELEE  EOR

TEERACAT ) GERRREERFHEESR) WS - BMATEHE
BERBE  PUARBRER TR - X LallFF - MO N Z R R

25 #ib BARHBRNREBLR TRATZ  RFERAREN TP R &
—# TRBEELE EHRERBRBE, WEEFX MBFRARETH T F
By AR —EREiE gy TomEs, L AR Ty
BEEE, CEXBAEERERGEIN "BREKEL ) AR REN T4EE
B REFRTUREEN AR TYEES . FRELHES THEALE
) 2RERK, 2 RBEAR > wdB (3£18) x v H 236-237 -
26 % HERRRETZMAN TYEEEEELE ) 9EMALRR > T E
PR S84 MRV T EER ) — T&HEZELERATARE
BitEd BGERERIAVCERZBEALEFE | FRRAHE - R
WRREEEETABET "HEEE ) &7 THRERE B TRILTREL
W3Ry |
BHEFPRETHAEAEE W "RFER, 68
1) #4550 (86 &) 243t AGFHERRANHAZHELES > BLF—
RAWLE Y 424% » BIRAFERL GRS 22.22% ;

2) 35k A (86 ) z&st  —RATHILBIR R LR A 223% B
REERLLESE 43% ;

3) R AT (86 ) 243t o WHBIBAR L ¥ HBIE BN 30% > ¥
Biktk (92 4) 263t FLETRSL272%;

N EHEBZGIHBET R EERLAFEELREZARE THRESE

S)# 81 £% 91 FMGHH > MARRLHARBRESE 7 £ FHALERE
15%> 10 FE% 2 1%RTF 5

6) BATLRHEFHEYETEF 2 AR PHFEIEBRZEE -
BATHEHEFRENAEZEZERLR, Ad (&%) 2L ERARE
B ARER TAAFHEENAEERREET (F) ak THAR



SN

zZ

CBIZMFLIRHETHY H7 8

C EMEERELERCER (BRFE) - ‘

BEERSRER L 2 (LB GRS

KEBEESZXER » BEBE =6 " HRpIFEA], ;
HEFsme THAIRR  RBRERER S T ks R A
(VerhiltniBmissigkeitsprinzip)  ?"#% " lLBIRR | A HAfEE (5

& (residual risk) ¥ &g E% o Ak > A RE L2 b .

— N

TR RE  #N TEAGFHEAAE ) e BREXFL L e
EFE GHAESWBRERR? R AR "EFGFHE LT
MarEZx BlRE f T AAAFRETH DA RERZA
FFE > xR THIRE (N EAGAFHEENRAERT) %4
BRFZ TAREF ) (isk factor) ; 4 Ak T —RABREA K
FHENHERERZHEL22SEE 2T -RABRKBEAHF
BRAHEFESRZHEEZSER > RER TEEE ) (HH—
AME) ABEFGFHEEAAENEZ " AREF | (risk factor) -
b THESGE,, mE o Ll 4) &2 5) B TRAM  (irrelevant) %
#HoBFHR (RFXE); flékey 1) £ 3) SARRUEL THFEe
A e

C TEROGAAGFHRAALE BRI EE  INRERT 0 BE

TEREFEABFHCANFEERZIHEE » BALHHLER
2B Al T RERGEF S FHEANHLERZHRERT
Tz Ak, 2 "TARRSREFGFHEAHEERZRERSE
ZAR oMb -~ (ABRFBEREAAZHREERZALRE
) R @mEBSFEEHMN &K%éukﬁ%ré%%¥ﬁimﬁ
AFHFESNRE 0 BENREREEXEISHER - FE 0 Lt 4).
(B ABREERRGFHFELREARTRE) RA#% ST (4
BT EELEY - THEEZ LR - ERTHAYZIKEE) B
% BErk T8 B F(confounding factors) » 73 RAEIE LAk " 2 b b 14
FHERFAFALERSRE  BTRSHBERFZES -

Wk R EHEBZETRE BT TRS B LSRR TR
#E#ﬁﬁ B 7iREE T RERE | 2R F & BAWTRAKKEH
zm%&rA%$a WAF @%J!

FHTRAZAREBET TR

A é%ﬂ%?ﬁi 584 %‘mﬁ%) ’ <em‘£ WHE) 3THE2H 0 F 266
21 HENKETRSE  RAAEEMAE "% B RIEERIEERE WRE - B
BB BFEHBALBEZLBIRA - 2RAFFY > A48 (32 3) 2004 x> &
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BE) ZATRE » TiltinZ=EAREIE—f] - EREEB R EERES
TEREE 3 (RAE) T HLBIRR] ) SREEEE T SENSE T alik
SEAIENE | (standards of judicial review)ZPEEELIThRE (EiiET)
-

— &R TWBIRA] ) 2R

T BIERT | YRAABREE » B B RE 5 AR B SRER R A
BREG TITEOE R, BEARracER GER) < B (B M AE
SE T LB ¥ | (proportionate or balance) @ {5 &Y
(reasonable) & i  *°

213 .AF (E 221)-

28 MALEBRAEES & THBURRA | 898 0 See, e.g., Paul Gewirtz, 'Privacy and

Speech', 2001 Sup. Ct. REV. 139 (2001); Vicki C. Jackson, Ambivalent Resistance
and Comparative Constitutionalism: Opening Up ‘the Conversation on
“Proportionality,” Rights and Federalism, 1 U. PA. J. ConsT, L. 583 (1999); T.
Alexander Aleinikoff, Constitutional Law in the Age of Balancing, 96 YALEL.J. 943,
967 (1987); L Weinrid, The Postwar Paradigm and American Exceptionality, in THE
MIGRATION OF CONSTITUTIONAL IDEAS (S. Choudhry ed., 2006); F. Schauer, .
Freedom of Expression Adjudication in Europe and the United States: A Case Study
in Comparative Constitutional Architecture, in EUROPEAN AND US CONSTITU-
TIONALISM (G. Nolte ed., 2005); M. Kumm, What’s So Special about Constitutional
Rights in Private Litigation?, in, THE CONSTITUTION IN PRIVATE RELATIONS (Andras
Sajo ed., 2005).
M7 2B X5 F Stephan Breyer g)i TR A | 8E > See, eg., Tumer
Broadcasting System. v. Federal Communication Commission, 520 U.S. 180 (1997);
Nixon v. Shrink Missouri Government, 528 U.S. 377 (2000); United States v.
Playboy Entertainment Group, 529 U.S. 803 (2000); Bartmckl v. Vopper, 532 U.S.
514 (2001).

29 BAMER THeBIBRAl ) 24 0 £ A L. NEVILLE BROWN & JOHN S. BELL,
FRENCH ADMINISTRATIVE LAw 218-220 (1993); JURGEN SCHWARZE, EUROPEAN
ADMINISTRATIVE LAW 680-685 (1992). # # 4| % Pichene % (CE 9 May 1990) :
¥ 478k (Council d’Btat) SR % FHRIEH T AFREHF L (The
Last Temptation of Christ) * $## 2 3£ & (ordre public) Ffit RZ AR * %R E
MEFZEE P FTABRAHRCZERGE (attemte grave aux consciences)
7%‘43 1B BB AR Z 4 B2+ -

30 EEAA M TR, = TAEERA (docu*me of reasonableness) * &4
TIERT & TpRA - ABHTHRER BROWN & BELL, supra note 29, at 220;



594 (ERRMBZEDREEYEASE

"ERGIRE] ) BEES R P RREE L ESTEARE (Prussian
Oberverwaltungsgericht, HFRFEEHR S TEGERE ) 18824 Kreuzberg
Fge o Sbialh  BEEL (X Rl BARE THS 0 R
flEERE  CaERTAERITREC RS —EE A
TE -~ TR~ BT PHIEAREENERTC fEE — BEZ HiE -
ST TERBIARS B ARG B Ty T
BREREEA ) RS - BEZ% > WETESTERER NS HE
EE 0 FWHELT "2 MR A (Grundsatz der Erfordlichkeit,
necessity principle) * WEEERITEE ~ BREMEEEFTER - =X
TR - TAEERRA] ) BB TR LLAIRA] ) S BRKS
Hiz "HBIERY ) (Verhiltnismassigkeitsprinzip) ; 3if H T BUEEA
R > E—B A REERA] BT RINZHIR 2R EE
EARSE (Bk) LM " HEIRAT ) 2B EERHEEE SR
(Bundesverfassungsgericht) 7525 RAEFIR P © F T EiamERE]
(Rechtsstaatsprinzip) ¥o%, " EARE S A& | (Wesen der Grundrechte)®*
AP TR | (F6E) (UbermaBverbot , prohibition of
excessive measures) B2 " JE & P LB M 2 B K, (Gebot der
VerhéltnisméBigkeit) © *°

Paul Craig, Unreasonableness and Proportionality in UK Law, in THE PRINCIPLE OF
PROPORTIONALITY IN THE LAW OF EUROPE 85-106 (Evelyn Ellis ed.,1999)..

31 PrOVG 9, 353 (14.06.1882) - A A XN 8 > £ REELF (BB ERKEHK
FrikRE) R 34 (1995 £ 2 /) REE - #48 (3£5) 0 R 117 ¥
R CGREEAREAMAG RS (ERAAHANZEAER) LM A
181 BAF » B 256-257 (1990 =1 A ) -

32 R. von Krauss, Der Grundsatz der Verhiltnisméassigkeit in seiner Bedeutung fiir die
Notwendigkeit des Mittels im Verwaltungsrecht (1995); L. Hirschberg, Der
Grundsatz der Verhaltnisméssigkeit (1981); M. Ch. Jakobs, Der Grundsatz der
Verhiltnisméssigkeit (1985). , :

33 BVerfGE 19, 384; 23, 133; 43, 106; 61,134. See also, BEATTY, supra note 1, at 162.

34 BVerfGE 19, 342 (348 et seq.); 35, 401; 65, 1 (44).

35 BVerfGE 20, 351 (361); 22, 114 (123); 23, 127 (137); 28, 175 (188 et seq.); 36, 156
(165); 38, 348 (368).
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(—) B4 ®: R EE

HAEEPER - (B T HEIRA] B T=EF R Y

D) ES BRI G REE SR FhERZ BRY - (B2E]
F@amRA )

) HER > BHEEG B FERAE - JRRN » BIR AR
H RG> FE ] s - 3% (GRED T 2R el )
3) Mtk  PRFHERTRBBER IR EFMP e (EH) RHE

FERBELB - (BZRN T e & LR B )

BATECETBZE [ HPIFR ) & > FrESE » YRR

36 F. E. Schnapp, Die Verhiltnismissigkeit des Grundrechtseingriffs, (1983) JuS 850,

37

38

39

852. 3] B SCHWARZE, supra note 29 , at 687.

BVerfGE 48, 402; 63, 144. £ 2 R %k » #7148 (3£13) & 7 162-165 (" tuts)
BRAXOAS=ZFTFRA  @EMRA ~ 2 EHBRANREERRA TS
BBGLBHURR ) RIR 0 AT48 (32 31) x - B 181 F (F 239-246)
TwHERNESTZEREME  FEHER - 2 E2RER] PYEIE Y
BRI ) BRER w48 (3£5) £ B 107152 (" — &R ALHIRREEIE=
KER > B ER ~ 2 BHBRA R BLBER ) w2 (AR
FeRERRS (F)) (ARESHKE) 14 8 B 50 AF (& 51) (2003
# 12 ) ("plRRAITEESRA ~ 22 RABKRELHRA ) EE2%
(N EZ B RA R — AR RO B R A T ) (BHAREEPH) 0 62
#1875 AT (H 7879) (1999 % 12 ) (Tt B R 94 20 P93 » R $H8Y
Eriams— ok Tl At T Bb Tk B4 RmlRA ) BF
o LA RAVGARBEEEE X RA — BEBAELERIVRALERZ
RRED) G REAAAEERI B 1T (B 1-6) (1989 ) ("R Al &4
WAMRA S S BHR R BB A RBRR ) -

REF M TR F o EEERZIE (FR) RS Wthis RREBGES
B (FB&) Frekz B B RH /8 IE®E - G HAVERKATE, RECHTSFRAGEN DES
LEISTUNGSSTAATS 29 (1983). _ :

Blde P Z— AR BRFEHAMBEHNEZ B 4545 (9505/01) Ak —F—F -
(RERACRBITHERM  RERETEEEERER  URKALEBIFEAZ
RAZ) AT &R L (80/06/29) B+ k=78 (LR EJXBLEEZ
BR o BAALEGIRR) FASE —+ =38 (BERKAETAMAZY
DATHAFEZERHR  FEAZ o 2E AN BHALILEIRE)  FERIATH
(94/06/22) § = (STHAT > BRATFEHEZRA > FBALHBRARM
B ud > NBEXLHEAZ  AEFRERITEHILERE); SFRAAK
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CERIEMFIILHETHY 58

BE  EHETEREF RSk -

jl\%"

(5

"EATS  RRTIIRRAZ T

— IR Tk R B B M A -

S B SRR REERD T FEN > RESHARMS
BERYH -

E KRB EMERIBELFIRERB IS8
kI8 -

TR E e A BT AR - R T LB ESR
TR IRFIEEAERER » B RERENfTe & - Hf

EHZEREZFARTBEERE - (M6 RARE, © - £S5

Flperp o beiitebid TS BT REM ) RRIR - F

"Rtk BTG PRELSIRA > BREZBRENEKAMIE
BZEECHACRE  BILEREE ], * -

ZxFEAA EEBURA ) AR =TE TR

40

KERBA (97/08/01) FENM—F EUAMAF —REFARRERN  WER
PR &30 E AR ELSRFALEGIRERD  ARWEARREBRITER
BB R AT E R L (93/03/15) F+wtk (REREMARBEFULER
FigkFF » AR E R ER - ETBEVERE) BEELFEARHEE R
FABRBRIR IR T ek (94/07/26) otk (BN B SATRIRIES > BREES
HRAZGWUELERLE  BABELEZREE) -

BVerfGE 63, 131 (144): “Den verfassungsrechtlichen Mafistab, nach dem die zu
wahrenden Belange einander sachgemi zuzuordnen sind, enthélt der Grundsatz der
VerhéltnismaBigkeit (vgl. BVerfGE 44, 353 [373]), nach dem eine Grundrechts-

beschrinkung geeignet und erforderlich sein mup, ihren Zweck zu erreichen, und die

41

Betroffenen nicht iibermdfig belasten darf, diesen also zumutbar sein. muf.”
(emphasis added)

BVerfGE 61, 126 (135£)): “Die Anordnung der Haft erscheint schlieflich im engeren
Sinne verhiltnisméPig, weil die Schwere des Eingriffs und das Gewicht der ihn
rechtfertigenden Griinde in angemessenem Verhiltnis zueinander stehen.”
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1. :# 41 & B (Geeigneheit, Tauglichkeit, suitability)

CEEMEREA ) BERRAFER (FB) BEA A (H
%) BEZER - ERRAEEER RS TRenE s,
(Evidenzkontrolle) 2% » ERE ' HINK ) —ELEENRZ
BEEM ("IEBE ) #85) THHREISER | (offensichtlich fehlsam)

X "ZATHES ) ERFAHB e BINER T ESWERA ) 2
B o M ZPLEB MR ST THEMEE ol T
(M FE R | (Vertretbarkeitskontrolle)— 17 1% F B EE A B 578
H > FEMERCER  HASCHHE  WDXR > ihhEaE ©
wE TN EE L (intensivierten/ intensive Inhaltskon-
trolle)— I EFH B B ERVHIETETRE - HieBHER "ROoNE
#RME | (mit hinreichender Wahrscheinlichkeit) 5% " FHEEE M | (mit
einiger Sicherheit) ° *

2.54 B M 7 B (Erfordlichkeit, Notwendigkeit, necessity)

il T EAERA L gk FE-IRRRFFRES ME
ERIFTAE - FreE TR ) BRI MR - (R T Al
# 3 A8 B A 2 (gleich wirksam) B3 % A4 R T R#| KR H 8

42 4o > £ T B Y &M | £ Mihlenstruktur, BVerfGE 39, 210 (230)) » & B B 37
BEEREAN | WL ACELRAFHZIAN LABAAREEGEMBLTMR L
BB ERERENTHEERBEH B RESE > T THRUER - 3B
BTHE o AT48 (3£37) £ B30

43 BVerfGE 50,290 (333f) : "] X # W E EREE R 5H S BRET ARG Z
TRl A FFE - TUIHFZHE - R BRASH A —THRERZERR
o ARAEELE RN A A 2 M R ETRT F 2 BB sERE
B RAREZLTURARTIAH—REA B RERBURF AT
HTRAFENET XHEEZ M- 5 AHEH > AT#H (323)2007x 7 A
62 o .

U AN ELLER=EEETENNGE > SRHFEN 318 (3£3) 2007 3 °
BB T (E61-66); hZH  (LkZeWmsniiss —%E58
BRI AT IR ) - G REFAAERX > B 76 AT (1998 ) -
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ZFHBTHEE Y - BB IR " TR EEMBEEARSE
#& (den Einzelnen weniger belastende) & F=, » [E]5{FHE (ebensogut)
EREME, Y THEEMEEBIFENE " HE®
(erfordlich) - #tt. » T AEEMEJRAT ) ik FESREREXR : "1
AR B TR MEEE

"MEEZE ) AR BREMFEAUMEENEGREE
(desselben Tauglichkeitsgrad) » SERRFAR B - FrsE TEBEHE X |
(REMTFER)  EHEEERERC R > AEHEMFE &7 &
T B E SR H IV B BT RE TR AR AR
BEN BEECY - EREHTREASBEEZF& L HER
MEREFEZ A EBFERBNZITFE ABLEREZISR
B > JEBHIR E R RAT ARG - BHIETTERERE LRI
RE "THSEABKRIRBZIF N RESBHAREERE
&4 o N EEFEEE SEENRRE IR B
i (FED) B RReBEsRER R ERH A RERESRIONF
B: o iRILEIS ER . T HEEERNE ) FREEREERE ICERK
HHZ FERIEE - ERRRZER - Fit  @EBER " EERA]
Z UM ) TRR R R !

B TB/MEEN | » BB R R E G A - R
B DR E AT mE R - MBS SR EHE
WE - BEEESR  (ElKESERERHECINGE  BEEE
W55 o ME TZEFEZ | (Apothekenurteil) “JaHRH =REEHIHE - 55

45 %8 T RibkH S4E4F ) % (Mineralslbevorratung, BverfGE 30, 292 (316)) « 3]
BETHRE AT (GE37) £ RS9 PELRBRE  (HR " 2w E s
égﬁh ZHE ) (BEABIE R ERR A REG) » R 106-158 (1997 #F 6
A)-o

46 BverfGE 33, 171 (187); 5| & &4 » a1 (3£37) & -

47 %8 TRk B 24t ) £ Mineralolbevorratung, BverfGE 30, 292 (319)) - 3]
BETH > A4 (3£37) & A 80-84-

48 BVerfGE 7, 377. #%%Eﬁii (B TR EAd (M), ZH®E)
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TERER ARy
D) TEAIIRERITHE J (die reine Berufsausibungsregel-
ungen) — VA E ERLREE BTGB EE K R (Art und
Weise) ~ FEB¢ KB (Mittel und Form) ~ A% K #i[# (Umfang)
- ICEE
2) T FE AT , (die subjektiven Zulassungsvoraussetz-
ungen) — VEEE DR E AR BEEGHREREBEE
CHREE o JRBIERZEE B 2 FF W (Zulassungs- voraussetz-
ungen) ° BIANHUE B = SRR (Altersgrenze) ~ ZRIBIHE
ZHAH (Sachkundenachweise) &5
3) "HERF A BIFEE (Stufen der objektiven Zulassung-
svoraussetungen) — NLHRE € B — B E A B — 2 Rt:
M2 RN B ER - BAE AIRIE LIS IIFF & =%k
% BB " EEET IR PR -

BAKHRR T2 "2 R ) T TRIMEEREH
WHILZ LGAES > _es "ROMEERA ) g (k) £
BTREREERE | T TRIMEEFH | (the least restrictive
means) « BRAH > £ T BIREEEE | T2 TRAIMEEFE L T
BEORTEREENER HNZ FEF - ERERIEEEENESE R/
HFE > REFEEC "TR/MEEFE mEE " IFIRA], T
Z VAN )RR ERRAESRERRARERBOZF
(F8) o IBIRFIBERERER S ARERBEERDE - MEMH
AR |

(EEBAEEERBHAEBRO) R 128-182 (199010 A ) -
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3. AR LBIRRA] (BB ERA]) (Verhiltnismassigkeitsprinzip
in engeren Sinne)
R CHEAME ) KT RENE ) RA B o TR IR
H ) EREEATERE " (F&) KEFmERE THE ) i
TREEZAME - M Robert Alexy“fT R » EAMET 2 T JRA]
(principles) (TI7E "#RAN ) (rules))  FRAFE LA EE ETHMY
BN AEXRXER (2R " H®AIER | (optimization
requirement) ) ° TE G | K TAEME ) REDOEIR TiKE FEEE
FHETEE | (empirically, or factually, possible) 7 " B A LER 5 TkE
ERBITEAN 777%%75’\ MR EVIRE ) (legally possible) 2 T ErAR(LEE
Ko BEEERAESRFE 2k THE LA, (BEE) KM
= 5&“—33‘7—5/ r(ﬁﬁl:—ﬁﬁm (BRET) W - (Rt T s A
(ﬁﬁ DAERMEFRD CFE  AIREERERFAREN) &
RS TREHAIREAD ) o BE —ERIUREFRUOAE
KQ ERA (EAEZRE) WRHE T FitEN (B s
) B EER?

B TREELBIRR - B E R AT R R R A - 7Y
TR0 o AR S HE— G EFFEHAAREREZ AL
(RE) BRE MApkpEzASoAMEY (ER) - BEF
& T2ERBEM ) (seriousness of intervention) @ HILIELE 22 F
2 R AH A RS AT 2 (BER) - R - REZEAR
Bl BRI - — RN B RYIRYE - (HEEERER A B R R
AR NEEZE AR R AR E A R ARG - KB
& T A%, (Menschenwiirde) 82 " A B EH | FRRAERLE
ZFEHE > DUREEIN Luth A " SmBEH L BME AT

49 ROBERT ALEXY, A THEORY OF CONSTITUTIONAL RIGHTS 66-69. (Julian Rivers trans.,
Reprint 2004).

50 BVerfGE 7, 198 (208): “Das Grundrecht auf freie Memungsauﬁerung ist als
unmittelbarster Ausdruck der menschlichen Persénlichkeit in der Gesellschaft eines
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wkFEY - EREBTEILERCBUEAE  EATIR®EL (&'
BL) ZHULL 5 AREIRY o SR TR BT LR (FEZL)
T 0 IMEBER AL - BEERACHEZEM -

HX > REFEHEAE, "BEREE > TESRF&Z
TgElik o Il : AZEE TBE ) —R2R T48E K
o IR . ? BEREC IR RE — KA E 7 BEE
T ElERR, %

BEIFIRAEENS i AR "B, FrEReFs - &
TE T A%ey T EEM ) (Gewichtigkeit, importance) B384y Tiady
& | (Dringlichkeit, urgency) * At " N BB - BiHEEEEG £ H
H o EERAEREROREH T =8 s T —Row TE

B B TBREEAG - BR T ARZEUIE ) Tl TEEGE
LN TN < fE bR T e @?ﬁ el "BRERE ) REE
PR -

R TEREEEAR ) IR TIBEAR 8 T —RAR ?’E
R R FERERIBURRAE SN - HARRIIEEFEENARE
B, P RER - ABLZE - BEAHESE - Al T EELRE
IR THEEHEE ) (REE T ERIIEER IR - g BCREN
FREESE » 78R TR B B R EE M A EE - FIRE
BERE - AERREIE - HEERE > (BEESS, X TEES
% DISNE) HAt T EEERIR (perm1ss1ble/ legitimate -interests) &
R /N I

N -ERfRE AR ELBIREAT ) SiiE TR ERAT, T{EAIa
THERE :

der vornehmsten Menschenrechte iiberhaupt.”
5Lty > A48 (337) X RS2
52 RATEE o
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[E—] #%RwpRA (BEEE) 2%

gREr | BEF
TR
#E

() $BEER: wRERES

AU T LLBIRRD ) =REEEE - RRYTELER T FREH
HUZ BB THE (BEEAMEL) " FRCEE ) 2R TH
HIEENE ) R R BRI R EZ TRTER - JRED - HESE
TEE BB LAEFER " PREJNVZRBIE ) - Rzt
=REEREENTwERR (TEEME ) & TREME ) FRD - ik
BEx (#EE) HRFFERANERZ "HH, RIEE (A%) 1Rk
s T HOREAE (EE) ) KER=FEREE (" KELH
FRI ) RefirE " BEY, FiER "ot B TR gk TR
T (EAERE) BOHER  MEEZE "THYY, aFMENE -

W R AHE ERHLEERE - 7 " BN EEREE ) ERE=
FEEREE R - (EEL [ UPEREE | o PR —BIEREEZE (&
i) REIEEE AR - BIRNARNINERSE TEHAIRR

53 MU R AKREEERERAN - 2RAFFRA AW/ (3£ 37) xR 50 ’XF
(E 51-59); #%3A 3748 (3£3) 2004 x » B 213229 4 RFEFE 578
RS FZARFEHRAERLSE -
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ﬁWF(?%%)mﬁ%’ﬁiﬁ@&%ﬁ@%ﬁ%@’Eﬁ@%§§@@§§°%
"UREEYEA ) o TELBIERAL ) BRI T =REEEE ) 2 TR
Al B FEEMER  REREGE (P ZEBIERAREEER
AR A - RRER » AEM TiRE | BRI BY 8
2 (RAEIEE)

fe > MEBEBILER TTUREREEE ) MY T LUBIRAT ) AHER
BiER EEELEE > HRERE TB— K "SIm0 Tk
BHEE - BIER B EEEH - BAORI979F T RFES2 AR
 (Mitbestimmungsurteil) 3K » PRI E B AL T o Mg L =
#FRNEEE ERE "EHE A | (Bvidenzkontrolle) ~ T AJ
R P A | (Vertretbarkeitskontrolle) B2 ™ 58 FU N 5 & &
(intensivierten/ intensive Inhaltskohtrolle) s WERYSE=EEEANE .
FOREHE T -8 R R AR T ELAIEEN | (% T SPRERRE | B E
FEEL - BAIRHTHE T R AR FFTRRHRYN T =RER —R
" — o, B ATREIRERT TR Bk TEELAR
HE - A EBEE B " FEAFTESE ) B0k TREE AR
ZHE > WEREBEEHE TREEFIES ) —FRIREET
HE THEE—F R ATRE ! o .

Feg T BE— P —Bfbzmee BE LT 8 TEEH
o FOREL TESER ) (TUERE) ZBRE > FrRHRe " F&
ﬁE%J%ﬂﬁ(ﬁ%ﬁ%ﬁ@ﬁ%@)%ﬁﬁﬁ(ﬁ%riﬁﬁ

54 2R FHEH 0 AHE (3£3) 2004 X0 B 213 AT (F 215) (T4 Eakmma
BiAFFRRGAUNBNIER? ATBNLE - RIREFR?URRT
BRABAREBNS  HRFREFLHRERAR AR TRELEFEH
FERAET - ETHER > EARAFEBTHAERE T RAUREFETY
BAE?BBEINEE  HAMHELLIRBRALRAELRARRNETATE
£ JREPATE A B E £ (BEvidenzkontrolle) ~ 1 & # £ & (Vertretarkeitskon-
trolle) $2 7 7\ P9 %X % & (intensive Inhalttskontrolle) % =18 & & 4 %l 8938 £ 42
B ) BESRFFEA 0 AH (33) 2004 X2 HH -

55 2 R%RN Aig (3£37) X B52-55-
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W 1) ARIRATREE (B RoE R A B AR 2 (R - KRR RIS
B Ham RS EEEREZBER "FEFEE W
B BGE i A TEETE RFRAAWBEERE > £
BEATH o HEF B ERER BRI E N - SRR
B IER R AR R -

fr LA - BB TwHRE] ) 64T w8 T FIEES  (thre-
shold requirements)— DAEFE ~ BREENER > A AR HE
M8 kLB p (optimization requirements)— {5 A/ MEETE -
EHAE—ERAT » HEEREE () - ° TEIER | RIHLE]
JR AR AR E RIS T R E -

[B =) BEXEERHRA @R ES SR

By ENEDS
HE - RFILEREEREET AT CEN ? -
B - (AR RN EEFTEEAERS . B ?
J
AR B
RFFE THEIR ) ERTER BN ?
!
b B R B
EELMRHEADFE > AlEE SRR TER 5 2
' |
P AR Bl
BE (ZREZNECEEXZEEIRE)

V.
Mz GERZ A BEM X ZREEYIE)

56 Julian Rivers, 4 Theory of Constitutional Rights and the British Constitution, in A
THEORY OF CONSTITUTIONAL RIGHTS xxxii (Julian Rivers trans., Reprint 2004).
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=~ B HE T BURA

TN& R 1982458 15 (Constitution Act, 1982) 55—8 T A REVE
B8 | (Part I: Canadian Charter of Rights and Freedoms) &5—{gH[IHH
ETMERENEEHEERERBEEAREE —VUIABERRE L
WERR EE  EZEEEMRE > HESWRAREAGEETZ T RE
T2 ARBAH o 571986 5 I & 5 ¥ B (Canadian  Supreme
Court) 7E R v. Oakes ZEFIH " FR&I{EEK  (limitations clause) FEE, :
AIBE S (E Al e 8 T RABEERER ZHE  HE (R
i) BETEE AR T EHETLRIEE (be demonstrably justified in
a free and democratic society) » {hR] FHERF ST RiltR - ¥
bR T EBIER] ) o B T EGEETRES ) (“Oakes test”) ©
"B R EE - @ |

1. 5% BRI RFERRS THRY, HREKR "TRAEE
L HMEMEERRBECENSEEZ EZ A4 (the objective,
which the measures responsible for a limit on a Charter right or freedom
are designed to serve, must be “of sufficient importance to warrant
overriding a constitutionally protected right or freedom™) = ZRE[l » 72
HYrERREtEY "4amER ) (pressing and substantial in a

57 §1, Can. Const. :“The Canadian Charter of Rights and Freedoms guarantees the
rights and freedoms set out in it subject only to such reasonable limits prescribed by
law as can be demonstrably justified in a free and democratic society.” (emphasis
added)

58 See R v. Oakes [1986] 1 S.C.R. 103, at 114.

59 ATIBM BHAR B IS EIRAF AR BRI 47 T & AEGE | (“moral and
political”) &) 3% #]  See William E. Conklin, Interpreting and Applying the
Limitations Clause: An Analysis of Section 1, 1982, 4 Sup. CT. L. REV. 75, 75, 87
(1982).

60 Id. at 69 : T akEAER (AH#) RHEASE > BEAABAREALGTEIAT
EHEBMRRBALEE | (“To establish that a limit is reasonable and
demonstrably justified in a free and democratic society, two central criteria must be
satisfied”) o
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free and democratic society)® * 155 " R $A € & | (sufficiently
important)Z_ B &) - ¢
2. Wl TRMEES N, % BT TEELEIRERIZ R
E% | (“a form of proportionality test”) ° 5% " LLBIFRAI | AU & ={HE
%@
21 R FRARRTER (SEMEE L) Bey " 42
#a M | (rationally connected to the objective) ;
2.2 R FE A B M A & MR FE (minimal impairment of
rights) >
2.3 BRI FRFTIE AL 38 F B HERS Recd B 2 HRYRT
BRZMBZR > A4S T (a proportionality between the
effects of the measures which are responsible for limiting the
Charter right or freedom, and the bbjectivé which has been
identified as of “sufficient importance™) °

TECEETREES ) SRR B S RERARAY T ELBIRAY ) - HEERTR
EEAIFAEE > w2 RE AR $aE8 THERB 2L
# | (a means-end comparison) ; W HZBEFE (F5) HABRT
SR T= v

LESL MRAERER "TEHY > FERRERN IR
Bl S AR AR — TR LA BE - JRRD » RN R RIS B RS
T B ETEL  BEENERYN TEnRENHEE 0 (F
R LB AR MR ERAEE: - S Fixdx TR, REERIARE

61 R V. Oakes, supra note 58, at para. 69.

62 Id. at para. 70,

63 fE BB B AR AR 0 £ TR A ’—”F’F%‘FWLAFR?E TBR&, o
HEm ETURARRMEED - Bh MEELEWEGEAREAMZ 2k
RRE A kEERTAN Rk BMERRE N —REEL 0 FERER
5€ © See, Dieter Grimm, Proportionality in Canada and German Constitutional
Jurisprudence, 57 U. TORONTO L.J. 383, 388 (2007).
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#HEFZ (AH) Bl ZEAZBLHRE "TE=m ) (&
WHURA) sl - “HE E T HVEEN ) BIIEE TS
EAHEREREIER - ENEREERERGFILE THRN ) 2&E
FREERENE A e — T SRS | (a reasonableness test) © » FE
B (FR) LHEEBEBARERERFER O EEILERB RHA
I -

2. B HRA (BRabiies) " F_BR  WEEEERS
AEB o WIRTATR - RS R DA ERA  (E5RR A A

ARl 2 FREE T RRA R e RTAR B 0 7 WRE ZW—F\

FFETREREREN - TH - BB EEEREARAINE
EbE SR TN (MLEE) MECBEHE /ETLFUM_IA}\{EHEZ
(cogent and persuasive) Z F1% * RRILERSE WL A2 ATERR H
2B NTFBREE - SR B AFRIESE  BEIUTE
8> HEEEASARTFREERGFT/ " RAA & HINESE
% - W H > AP FERBE RS S —ERRBEE » HINKIER
EAMEEFHTFERATIL - ¢

3.0 RBERARNRRZRE > BEFED TRALIR

64 Id. at 389.

65 B 1986 a3 r@ki#fr#ﬁ%ﬁJ MR BIZBNFAEENRESHEE
o ER—H - mARSERRA BEEETAGEAHM ol ETale
BAEE BPTHRA "B éﬁ/\%riJ Bk o 44w R. v. Keegstra %€ (2 S.C.R. 697
(1990)) » Bp4 it s AR R IR T 3w 5] AL ik R AR » SRR A R AR B Ok
HEHTHEZ AT H AR THZIMEAEE - See Gardbaum, supra note 6,
at 832-833, 839. '

66 R V. Oakes, supra note 58, at para. 68.

67 Grimm, supra note 63, at 390.

W ikdo st > mEREERANRE (LEERARE) REESEE  FHL
PG ARNFERE - THEAGA TRHEARERERAMERZEEL 5
YT B R BB R ME R (“[A] failure to satisfy the minimum impairment
test will be found only if there are measures ‘clearly superior to the measures
currently in use’”) - Libman v. Quebec (Att’y Gen.), [1997] 3 S.C.R. 569, 607
(quoting Lavings v. Ont. Pub. Serv. Employees Union, [1991] 2 S.C.R. 211, 296. See’
also Gardbaum, supra note 6, at 833.
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Al (&M THRAHERA ) FE - INBEEEREATERE (FRH
AFE) ﬁﬁ:aﬁZZiE T HRTERCENKATEE A & - BORM
LA ; MEEAERARE TR RER BT ARRE
ZEREREAN - B TECETRER ) BT HRERNCE
EMSERER) (BB ERMAFERZHR  LEHEHEES
% TEHYMER 0 RMAEE(CNBZES)  BKWEAESS @ &
TRERNESS - N - FBEB TR R ERES =R A FR R
(HEf) - B RTEGERZBREE > A TERRFREE
B AEETERG BURE B E(E A8 - vibt B R E RS BRI
H (KR) BEREEIRFL -

B B (R BEEZE THO > Ak T FRER
R BB ) TS » DOl " ERBURAD ) e (k) SEB T 3E
EETEE | RERE " TREERNZH (SRS - e
CIBIRERAT ) BUMEBIEE - EERSIEER - ERINEEXZESR
HETF (ARIEE) HEERME > CURR M -

= 2E TAREERE | 24K

ZERSENEBEEFEHE - frEBEERRERSAS
HENTHERE (FE) BAMTTERCERETRBEBEES €
MR E R GHEREEA - “BIEEEHNE (case law) HIEHE - EBETE
BEEGNEZEEAT  ZEAEERAEILYN T EEREER
¥ | (standards of judicial review) » #) » EIRHEE+oEE @
RIEEES " WIBASERR 1 (clear mistakes) > M REX SHEREE
A s EHFEREGE o "N E19384F United States v. Carolene

68 Grimm, supra note 63, at 395-398. .

69 MHLAREEEHEZ LB 2AFRE ~REE -REX (HEEFE
MEwnE—d "SSP, B T -ABH, HHEFE) (Hé)']’z}i*ff
#H A=) B 175,194-212 (2005 54 B ) -

70 See, e.g., James B. Thayer, The Origin and Scope of the American Doctrine of
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Products, Co. &' K{E'E Stone JARZEZE T EERIPY | (footnote
4) P T EEWETE ) FEREE BT - 7

There may be narrower scope for operation of the
presumption of constitutionality when legislation appears on
its face to be within a specific prohibition of the Constitution,
such as those of the first ten amendments, which are deemed
equally specific when held to be embraced within the
Fourteenth...

It is unnecessary to consider now whether legislation
which restricts those political processes which can ordinarily
be expected to bring about repeal of undesirable legislation, is
to be subjected to more exacting judicial scrutiny under the
general prohibitions of the Fourteenth Amendment than are

most other types of legislation. ..

Nor need we enquire whether similar considerations enter
into the review of statutes directed at particular religious... or
national... or racial minorities...; whether prejudice against
discrete and insular minorities may be a special condition,
which tends seriously to curtail the operation of those political

processes ordinarily to be relied upon to protect minorities, and

Constitutional Law, 7T HARV. L. REV. 129, 144 (1893) (the Court “can only disregard
the Act when those who have the right to make laws have not merely lade a mistakes,
but have made a very clear one, so clear that it is not open to rational question”.)

71 304 U.S. 144 (1938).

72 304 U.S. 144, 152-53 n.4 (1938) (citations omitted). ’
AEFIXZPHE FARFR (THRADGZIMABEHER) > (AREFE
Eh— FREHILBERMEHRXE) » R 656658 (199743 B ) -
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which may call for a correspondingly more searching judicial

inquiry. (emphasis added)

Bt meERREEREHRERER N EEEEE > B
THEEFARNE ) (double standard) - HEZ - REEIER (REANE
FSPEBRIG < THER(E ) (REREL " M5 HE & | (mere rationality
review) > # ZAFBFTREEGE S ERE K "TIRAZERRE
(fundamental rights) 77 ZE 8 " 755348 ) (suspect classes) Z 77l
FHBERRETR - (AR T B ERE ) (heightened scrutiny) 7 3
RFBRTRRE - 1970F D08 > B REERERERES &
(EREE) NREEHNEEEE — FE % & (mid-level
scrutiny) » HOEFH Z @B EEA B - Pl EEEEEE
755_53\%@

BANEFHIH N ER S T EE TR (Standards of judicial
review) * EASEE THEE  WRMEAME - & "Bey, & T FBEE
e MW EHEE S =EE R AERSEEYE | R
PRtk 2 HIYE - DIz R sl - R, Kelso BUXELRTTERE
PANRIREE FIYESD - BINARIERMAYAE — TREB DA
FEiHES | (less restrictive alternatives test) ¢ " #2Z5 (T (burden

3 A TaRAZ A AM | (fundamental rights) $24& B & &% (Grundgesetz) 77 4%
z T3 A# | (Grundrechte) R EHE - # A FEFR » (HF T MM FRHEA
BXHR) FRE - BRaBEsh (EEMBxEnfath) $2% > R 261
T (B 274-276) (2007 43 A ) -

T4 BN TRAEFEEAE  2BRRALTHITES HRELRRERAZHKX
(versions) » % R, Richard H. Fallon, Jr., Strict Judicial Scrutiny, 54 UCLA L. REV.
1267 (2007).

75 See, e.g., Louis D. Bilionis, The New Scrutiny, 51 EMORY L. J. 481 (2002).

76 2RMFHE A/ (R T72) X0 R 648 AT WA A#H (3 14) X0 A
17 0F (BN EBREEFERAMMESIZ0H4) 5 bk (ARFETZ
FHEM REEERE2AE) (BARHAEZEEAREF) 6 £ 1 5 R
36 AT (1996 1 A) (MR LB EEEREZRA) -
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of proof) 73Kt » FEMl 3T R BB FS i = B B AR S (ERERI G >
1E T IFEFERER, (The Due Process Clause) ~ ' SEEE R &S |
(The Equal Protection Clause) * " BHZE{5EK ; (Commerce Clause) ~ I #2
#J&#K 4 (The Contract Clause) ~ " FFHEEER 53K, (The Privilege
and Immunities Clause) K " 385055 —1& | (The First Amendment,
EmE BGRO EFAFRERNEEEE > FREH=4 Tom
FE AR Wt TPEEL AR R TRBEE ) AR
RIHERELAL T =R AR | EEFEELERE SRR
2 BB T8 EER ) (a unified framework/ approach) > ftik
BREREHZE - "Kelso [KZREZEM AR BER - AR
FEHERBEETEAERNS B HREEMAEESR
PO A LR BN ENE - LR - ZImRaT -

(—) 432 %£ £ K % (mere rationality test; rational basis review)
(T4 1842 )

T EEEEEE | K BRER  RFEEE (FER) 2R
> BEERE "% (KIEE) CBFERN (BHFZE)) @
legitimate/ permissible governmental end/ interest) 275 " &TEAHRT
(rationally/ reasonably related to) ? 775) » T EHUERE | I [R5k
BRRER T &/ EECEN ;X T FREENHBEC &
&y b FER TSR, -

HR B "REBEDSERFERE o (less restrictive
alternatives test) &z " #EREE (T | (burden of proof) » K " SHHER
BRI R=

77 R. Randall Kelso, Filling Gaps in the Supreme Court’s Approach to Constitutional .
Review of Legislation: Standards, Ends, and Burden Reconsidered, 33 TEX. L. REV.
493 (1992) (hereinafter Kelso (1992)); R. Randall Kelso, Three Years Hence: An
Update on Filling Gaps in Supreme Court's Approach to Constitutional Review of
Legislation, 36 S. TEX. L. REV. 1 (1995) (hereinafter Kelso (1995)).



612 CEILBBzHEDHEHYSAH

1.1 "% /&4-32 M | (minimum rationality) €& A% (T# 'K
1E&AE D

BB R ILEE AR — PR EREESE (RE
B) CBUGFE®N (Efa) oaHEFE > i85 &2 E (great
deference to the legislature’s judgment) » HAFERT @ hEREES
MR 7 BRTFE: | (less restrictive alternatives) @ JRAERERAHE]
Z B (RIA TIRERAD CBRFR k) o EREBRRA
JEfE 2% A8 EH@EE AR TERE (PR ERIIRS) &5 2688
EHEE - REEATERATREES T RESHEM , EXEE
Hﬁﬁ(‘j{%ﬁ&ﬁ%‘ F&YELLTE (social and economic legislation) < S&FE
BE-

12 TR AAHM | (basic rationality) EE A E (T4 " P&
%)

CEAGEMN ) EYEREELE T REEENE | B ERHTEE
R BN ERAREELRENAE > MAREELLRESTE
TEREER A BRFE, | (less restrictive alternatives) » JRNA] =R FHE]

B - Ehlss ey "REE Y ZHBRFE BB (@ weak “ess
restrictive alternative” test) - " ELARE T Y:  BEHEIE T R{ESHE
M) EMERER > BRI DRSS E T (burden of proof)—[RF & HE
FRINEEEE @ iR AA T ARl e R F & JRAER
FMERIERESS - JBHEERFHEEREE -

13 "H#®iE e E L | (rational review with bite) £ & K&
E(TF# T BT
TERENNEHEES B (EEE ) HETiREE T a8

8 RMEZR r@ﬂiké’#‘ﬂ%’iﬁ $ARWA AR (G 14) X R 17 ##
36 -
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gy | HYe (CEERE B TREE ) RANTHERESRES
e o R EEERAHE LN EZEE (once a prima facie case
has been shown) > JEPTRIERFEESE TR (BED) REUT  BUF
JHRERIN BB R TERERE - IREANEBCES - B TER
EEME ) SEME  HEAEE TR ESEE ) BETHE - /A TR
WENNEHEE | BN BhNMERMERLHR SRR A
"RA R S OBR TR DIERRATEENIE TRE > M
e E o HREERAER > BRI aRA T 1
PR Bl P ey BRF & TERE—HY - RN ERE S W

(=) P E#£ %K% (mid-level/ intermediate level review) (TF#%
23] ,

WA ThEREAEERE | (mid-level/ intermediate level review) ‘
I o WEBEIEEST © RFEE (FB) HERE TEE (HEE) W
BURFEW (5% ) ) (a substantial/ significant/ important govern-
mental end/ interest) 275 " BEETHRE | (substantially related to) ? 7R
BT & T HAEE | Bk (S5) ToEEE | B (K
B BEg—RFERAREREENEE ZEHN B "
< ' PREHNZREBEES ) Rt —RERER TH'EEM
B (MFEE T SEEAER ) - T EEE | B REERAEE - XA

21 A Kty P EE L KR (basic mid-level/ intermediate level
review) ( T#% & F4E )
B ThEEAREE  HTEREINGHTER ) EE
("R ) fHF S REFBETIER — NESHEEAEE
HEHEFEZ {22 (once a prima facie case has been shown) * EREEIFE
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WERECER (BE) REUT - BUSERERIHEZRFERIET
EE - IRBERGEE CanE Fﬁxrﬁ]%r’ PREIRRS " HAVERE

T FEEEHNRRIEEE ) O COEmRss TR EREERE
¥ TIREROCERTFE ) BB TEE - AR TR
BHBME | CEEET > W — e TRl 2B XKF 8

W (a regular “less restrictive alternative” test) - " HEFEAFENE |

A T HERIE R | (gender-based discrimination) ~ " JEHE 4= T2
(illegitimacy) IS | SEF « HERRE AT BRMERAE -

2. "EBB G T EEE ) A% (mid-level/ intermediate level

review with bite) (T# " HF42 )

TERGIOTEEE ) EE (FPR) HEHibk " ERRTE
FE ) EE (BPE) FRETHEER - £ T FEEEa9Rik
M, b A TFR, E (BEERT) " B, A48 (directly
related to) > TFIEE " B'EHERE | (substantially related to) o JH 5T
=5 BE Y Central Hudson Gas and Electric v. Public Service
Commission 2 » 41%f M52 S5 | (commercial speech) 2] »
FrigRIRITE SR - SIEEOR TFE, 8 THW, A "E#
MR WS > FRELF Nl T BEREE ) B -

() BAE L I (strict/heightened scrutiny) ( T#% " &4% )

BAREAEAET AT R | PR (R HEERE—
"EER ) (K "EEA ) WBUFER (Z2% ), (a compelling/
overriding governmental end/ interest) 75 " H A8 M | (directly
related to) ? 7Bl > T AR BETAFIE TR FETERRZ
TEHWEE ) —RAFERARER T HEESGES | (MIEE

79 447 U.S. 557, 564 (1980).
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TEENEE ) WBUNER (Bifla) ; A " FEREEE .S R
M R " EREER 0 TIRE T EEMER -

Fisg T EAM ) TIRBIRS FRESHER - SR EEER
ERENZ (BY) "2 2R 52 F&, (necessary and
narrowly tailored means) - RBE5E(E > THRERUNEAD > AR
"R YBRH (RIMEE) F8 (the least restrictive means)— &I,
gk > BIfEEMIRHIER TR N\ FB - AILLERAHRIERY - i
Ay TREESZHNKFE ) BB (a strong “less restrictive
alternative” test) Wi JE 55 » B4 T BigEE -8

TS RE  REREAR "RAZ X LH# | (fundamental
right) 8 > B0 - FHE -~ Sk EEH - SEERAE - INBRIRITEH - BAA
P~ B - RETEREBESRCANET R IRFIEE - BRFF
PECRIE A TH > LW K " FI%E57%H ) (suspect classification)—F5LA
R - EEaHEE AMEUE 2 R (immutable traits/ character-
istics) Ry ZLHE > TR /038 (ERIFEE)  —BAEH " BiREEE
e

o 2B T=BAE ) EEEEEETIDEERER —
"Bey, R TFREB MBS RER  SEER "= B
MNEWMRESR — " REF4E SE "R SOBEKFE B
B FEilliok "AE, BFEZ £ TREELE Y IE E TERE

80 LEMAKGERAZEE OComor €% ' "TERBEAELEER LERR
¥ WEE LB B4 | (“Strict scrutiny is not strict in theory, but fatal in
fact.”) - Grutter v. Bollinger, 539 U.S. 306, 326 (2003).

81 iz TARAMAAM | 14t THEAMEER THEFAKABGER ) LR
wE TERREEHBRSZMEME, H - 2 AFHERT  ATH (3 T3) X
B 276 - A T AMAMA £ RAFW B (£ 14) X H35-36-

82 REEEBHALIZR TREEMT, HAMNBIBRABLEEAN - 204
FHRAETRFE S84 RmBARERAE ((RENFEEFEFE LR
S EE MBI MMBUR R MR E R EAARUER - ARRESLD
ARBAETR OfAHRCBGBE > J5EEF T RROPEAE L
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o (TREAEN ) A B CoEE ) CEASEY | BE
¥ et (BHEHMBIEEMETR) 56% 0 REHA
FEREERFEDRES  HRUEFERE (( mEE, - TEF
BTEE kTR RESEARFEFTRESHSE:
% BERFEENBETEN —BUNEETRERF LS
(BEE)) WAEE  BrEARNEBCEE -

B TIRERDCBRFE ) Wl - TDERFRFETE TR
Th WIRE B8 T WEBEE | (over-inclusive) ——EFF 81—
i > TR S 7 B T IMENE o (under-inclusive)— RH IR
Wz B EERIN 7 EENERE R T RGBT | 28k
BB - KBTS » Rt /SEEEEMET] R FofEsEAY -

) "RESEYE ) FEEE ((EREZ ) TET TRE®RD

IR FE ) s

2) TEAGHEMN, FEEE ((PEE) H TEREINE
HEs | B (CEEE ) Ehieme TREBOER
FE | kE# (a weak “less restrictive alternative” test)— {32
FREGEX Taiak 0 HTMES THERE

3) Wi T EEA B (TR BT e ) HET
— sy TIRHEEDERFER ) B (@ regular “less
restrictive alternative” test) ° JRE » £ " FEREE H B9 B
M B TARRERGFEERT TRiek o H
WERERE "THELE WIS ,

4) R Tt EEEE | (TEE ) HIEEETHRAY TR
WAOBBTFE ) #88 (a strong “less restrictive alternative”
test) - AR ERBFEERAT (mEBK, RRT Tid
ETR - iBEBMTEMRE SR BEAKFAEZL "TRIR

BYZBME ) WNRBAEEFEHERRER  2AFRTE - ZEE R
F3 0 AHE (3E69) X -
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# (RAIMEZFE) F& ) (the least restrictive means) 22 |

5 Kelso HFEEBBFREFEN= 1% "HW, 2-IEER -
—PHARTR T A EEEEEE - BE 0 B TAHE
) EE (TR B BRRmeskas LakEhikg
RTaFAZ B EHE.Z (“any conceivable end” approach) ; R
" B (THEE ) R BEZEA RS S EEN LIRS
BT & i su 2 B &) (“impartial legislature” approach) ; % RAER FH
"BRREE ) B ((RE) B BIEREREGFEEI X TR
SR THERIeZ 2ikF A2 B8 (“actual end” approach) ° &
o T=RANE ) EEEEEERPREE 1B

X (ZRAE) DEESEEE | EEGLEE (R TH
(U CUNE:S HESR TR HTHW, M BERS
iz Bk %Mﬁﬁﬁg‘%ﬁﬁr% "EH | AME KRG B
M2 FRX BAFR - HEZ REEEER THW, 48 m
tinky " FREBRCREE ) TE > ZEEME (558 " AR
A ) EW s MR T FEREBN RS S EEIRERL
BOEE - MR =FEBEES R - BB T F 8 A g MR
ZREEEZECHEEAFZABE (TRApURR ) EH
kg R ("EAMERA ) BT RERFER ) EEE TP,
Fl—@EE S - M TIRSFELBIRA] ) A fEERiE s - S

nﬂ%ﬂJ {EA (Robert Alexy ZUSFTEE " S ALESK ) ETEEE

o R > AR BB TR BELEEAE "R 2
Eﬁ o MITEHZER | B HHE A EHE | (standards of judicial review) @ BH

Bk AELSEEERE S MESEEEEE  JIFEEE s E
RIRBT (B b iF& -

83 Kelso (1992), supra note 77, at 532-534.
84 Bl A THBIRR, RECHERHEARNEEZE r’vﬁé%‘
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[E=] Brel "=/, EEFEEE (BF -FFE &
) Hil (Y #iFR) " ERNEENE ) B (X #AvR) " PREHD
BRI WAL BT RN - R (B — R
AE (THRED D - BEC > TER ) BR T ek <HRY > HFRE
Hey Tamam ", BF "&%, <HW  BFBHHERAE
"ERWM TEE, FH TEER ) BN BFRHEENA
CEEAAR ) | HR o S R I RN = P R A ] -
HEZ Y @ "EeER ) BRI X 8l T SRR ) AR
Efa ER®R > BHRA TR FETRIBIBEREERY - Y
B T EERER ) ERLLE  TEEER BRLIT B X g TEE
MR o BRRELUG ~ T BB ) RIS TR - ThRESE
B R FE EHETE TR FEVEE — S EECR
TR EMEE > SERRE TR TR B TRl
Y@ TEEEN EELE - CEEEE ) AT B X
TEEHAR ) BERLUE T EEERE ) BRI DUZE TR - TRE
E TR FE o HENR T ER ) FENEE —EER
"%, EMERE SRRk TEPE B TEPE - ER Y #
"EREEEA ) ERICIEEE X T E AR ) AR DG AR &
e 7h T &R, dAREE - DI EERER T =M (hEREE—
Mok TN ) BEEFREHERE TR BURE - MIRE CE
R T BIRE © &R 0 DLEBERE TR R E T =R
& HERE EEFEERE ) (RINESE T BIRR] D) =
RiECELIAE X B (FEREHNHEMNE) %8 & (W) &
L EBEFAE XHEY #icEZ] |

w TR KL UR AL MR

EHAER B EAEERE Ty Bl5 EREE T HEIFER HEE (=
b)) NEBREERE | HEREEEEEEZATR—EUE (consistency)
KRR BEME: (predictability) @ {HEFRSRRER - EEAIOEE -
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ORI, - EEE N S - BBl e MRS - AL ERME -
peHt T REE LI R ) BRI |

() 4% |

B T EEAHBIEA] ) (hierarchical proportionality
principle) B EBIEENRE " ELBIBRAN 28tk - ARG - DIMEER
AR - ZERMR o R THBIRR fERER - TTREE
RIERRCEE © Fil TR DPARE  TREENEREBER
BEEEE - HR "HREXHRR BLLTENEGENE K
"FREHCHBIE ) RER (RESR T ZK ) UL TEE
B Ak TIREBEOERFE ) BBR® (BoER TN
B FHEIHS  REXFELRRA  EREEREEE
2oL TEg, e -

(=) it |

RER A RFEEHEBE -—FEEMNCREERE
(Schutzbereich) (#EIFF& "HEFICAERKR, ) » H B~ &% (&
BN ) REIRFE TR LERREER, GZRIEM "TERE
Bl ) FRIEARTREROR - DL TREREAIREA FERT
HEFRHE "TEBEEEE M ) G TRFZIMERR , v EE) -
"RER XL BUR B A RRESE

I TEERAE | 28

mEEE NMIGIREE - B EEEEE] » BIEARKE
W AR

o LFHFHIFTY T EEHAZAE ) ? HEEEEERTH

86 See Jeremy McBride, Proportionality and the European Convention on Human
Rights, in THE PRINCIPLE OF PROPORTIONALITY IN THE LAWS OF EUROPE 23, 24-28
(Evelyn Ellis ed.,1999). 3£ R KX ERFH S84 RABXHRAXEET "HA
ERE -
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AL ? B Ry T ARAZ BAHE | (fundamental rights) > ¥
B U ANEER ) BT ABZEEER, ?

o (RFMRMHATY " FHAR 7 IRUIBEREME - HEERE
P S EBOAER AT Fei Al ?

o RFMRHIC " FHEBRE ) 20 KB ILBIRIAZEIE ?
ERKFEE PR ?

o (RFERIFHEE " T8 448 (suspect classification)— L
Ukt 2 F%FE | (immutable traits/ characteristics, e.g.,
race, national origin, gender, the marital status of one’s parents)
RERFT R ¥ ?

o RFERIFFEe " BIEEEEE | (target group) L EIESHE
EBEEGEBE?HE "HRimfmex v & (discrete and
insular minority) ?

o FFEFNFBMAREEREE LB AT
MEEGZ " 4642 (ABE) 46 (affirmative actions) ?

o [IIES2FERE ? i EBE A ER R R R R
FAfAITEE AR ? .

® {HZE ZFFIRIET (particular context in each and every case, if
any) ?

2. TERIAEEN £
ARFEFIRR "L BREARY BREIAE  BHALE
A RIFEARAE ) ?

o {ff (SHFEER): :
FRFIRE (RERTE) RIEEK (R HEEAZZERT
fex Bz ) T &k B8y (legitimate/ permissible ends) ?

o i (FREFEENE) -

PRFIRS (BERRE) REER (ARG LEFH L
ETHTAEEmz ) " ERH 4, (substantial/ significant/
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CEEMIFLLBHEHD #5H

important ends) ?

o HiFE (FigaasE):
FRFRG (BEAE) RRER (BB FERIXFR
LHBRTRELIIEHFATZ) "BEZRY
(compelling/ overriding ends) ?

3. THgma it £ E
RPFFERIARERTEREN T &7
3.1 EEMERA
3.2 BRI
& BiE (FHEEREE)
FEYEHBER " &3 MW (rationally/ reasonably related
to) ?
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£ TEERBE ) WARYRE M TRAKR FZHRTF
B TEHAXERE— B o o FLIBTARGEMELERAE « HAR
WD ZBERTFE— NHE - BUTHHRE e LR AL U TRR
NSREFEROI NS (FERCERE) fECHE » DR R THEAIE
3k - M E A2 REEIEURE ? ZHAERTHEER -
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604K » AR ERRA] » BB 7T EEER » 2ETHHER
FBERLT - ARFCESHWERIEHEE - RiEARBRYIEIH

5 MESTBAEE BERRREIZER (duty to give reasons) » L
FiREEE T HE  WHEETERE T EEEEEE ) BRZE
1S EBBES - BB -

SEEM 0 TRAl B GENZ) FER CERZ) B
H AR H o R REETTBERE AR TEE (LETBERE
BE) IR 0 T RHIAREE RS 0 Bk - BE T REEIR
HI| | (Rechtsstaatsprinzip) 82 " FAMEF:2 AH | (Wesen der Grundre-
chte) » BARTXBIFrE EBEEHE - FLEFIE (Bg)
HREE (MRECAR) ERERRRE - REbeamEE G -
BERRBEANE . THAIRR] BEERA—RYVIEERE (B ™=
PEEEE ) e TSR ) o RBER A GEZRSEREES
B MR &R FRESNSEERETRRE
(FEERE) —EBEUBRE  HHWARRS - KEERESE
EEY > BBENAIFIERNEMEE S SETREER T R R
JEETFREENEE » NEFERHTRARERNEESERE
(standards of judicial review) (FH " =4, i " =4, @ BE "=
AE, ) - BEAEAR > GEEESTRAE > DEEEEE
¥ BT IEBIRAD BRI T R A A EME T
EIRHIA R EEREA R SRR -

"RERE LB  EalEE T EREIREA] ) B T EEEEE

91 See Takis Tridmas, Proportionality in Community Law: Searching for the Appro-
priate Standard of Security, in THE PRINCIPLE OF PROPORTIONALITY IN THE LAWS OF
EurOPE 65 (Evelyn Ellis ed.,1999).
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