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-\3\»\,

flERERKEEBE T AR (RIS ARBErtRIAmEER
fH) pRgE T E LA R E S ) BET S 10E T - AR
PR —(E AR SRR ~ MEERATREE -

FRATHLR L, " EFHEE | (constitutional review, judicial review of
constitutionality) ] & - 1 & 5 K F % B £ B (constitutional
democracies) I EES - WERFIEN ¥ (Guardian for the
Constitution, Hiiter der Verfassung) > FEE LR (HIa1ZE BB
EE ~ R E R ER - REEREREE ) REEBZHAE
Rl ITR " &% ) EER SRR T EEOEE —HREE
% BB SEATRYEAMAE ST (A052 ~ 1TBGFT) ATkl TA5E »
JEFafA] (P2 ) Z8iE ? TEEFRERME Qe ERMMREE
EPTERINZ R JREIREEY T84 hg (HE) (FRFEE
PEEATT R (WINLEREFTHIE ) AEHEGZARE - ZEFE
“standards of judicial review” ( & 75 & T fE#E ) 2 » fH [ Al

PL’Kontrolledichte” (324 ) 3fg,~ -

1 See generally, DAVID M. BEATTY, THE ULTIMATE RULE OF LAW 2-3 (2004); DONALD

W. JACKSON & C. NEAL TATE (EDS), COMPARATIVE JUDICIAL REVIEW AND PUBLIC
PoLicy 9-12 (1992); TomM GINSBURG, JUDICIAL REVIEW IN NEW DEMOCRACIES:
CONSTITUTIONAL COURTS IN ASIAN CASES 1-11 (2003).
MW EREHELEMZ Y5 > See generally, MARK TUSHNET, RED, WHITE
AND BLUE: A CRITICAL ANALYSIS OF CONSTITUTIONAL LAw (1988); JEREMY
WALDRON, LAW AND DISAGREEMENT (1999); MICHAEL MANDEL, THE CHARTER OF
RIGHTS AND THE LEGALIZATION OF POLITICS (1989); Michael Walzer, Philosophy and
Democracy, 9 POLITICAL THEORY 391 (1981).

2 4 T4Z# | (standard) 7745 @3 # AR ~ B 18 KA WA L2 A K R H (something
established by authority, custom, or general consent as a model or example) ;
M X% | (criterion) B 2 #% H] 3R 2 & A7 45 1R ¥ 242 % (a standard on which a
judgment or decision may be based). See Merriam-Webster Online Dictionary
(http://www.merriam-webster.com) ° AXE X "EEFEHXE | A2 K
THRE B TEAE AFVXTRARE  ATAXHFERREES -

3B TEEEE ) XERIRE 2ANFEN (REFERFZFTHAL )



EEEERER L LRDIR 3

TEEEE ) KEECANE (F8) "R TS
LM BT AREREREG - BTE B MR EE LRI
(RBIEEREA ) Rl LBl RATR » & B EEE B ARET 1T
SR DA N RFE S RIS MR - FiE B AR H
HEE CEEEERE) MEZAOEIER - Bk "I TIE
fth CEBEEREE > (FEHEWE - BER T TIEIREE

e AOUERR T RIS R EEEEREE -

Bt ST AME 2 IRIESE @ ¥ > SEIE R Z T BRI
(structure of constitutional rights) (Bl " EEARERSRE | ) AAAHIE] -
EEIFFE LA AME T IREIEEK (limitations clause) ° » BiF i
FEbE AR R S AR E TSRS (implied limits) © ©
K% %‘( PrdE AMERR SRR HARpecr TEA ) B0k T E
Al o TIEAHRIRHIGE ) (general limitations clause) $5 LA B —1{5
X BUESTE A E—RE A RE] > FIa0  REEEE =

<<,,t—fﬁ- FHAO) > BT » BH62-66 (20074’:%1}% ) (BAUF #2007 5 #F 7

(LB RRAISEREEE S ) (BFIey ARl 8 H AL BARAUE 3
sc’f—r>> A213F » B214-216 (20044148 ) (uﬂéjzoou) ; :%éﬂt ("3
ekl RAITAXRBEFEHALEIRYE B 2 fiE 7% s AL H e
(funktionell-rechtlicher Ansatz)Z FRESLAEZE ) - (FL K i‘:ﬁ"? A 91ﬁ)§ B119
LT (2006464 )

4 g‘\/%ﬂﬁf\.:? <i/£‘§kiz’]/£‘$§éﬁ /i‘ﬁ{%}{’— higéiﬁ*ﬁéﬁﬁ%}%ﬂ
W) (A p s B=) > B35-42 (2005444 ) -

5 TAMZRAIER ) TR L RABAMZRA - XL T R R’
#] 1 (Schrankenschranken)ff #k © £ R E & » (fTHURI Ak A A 2 1%
Be) > B128 (1994%4kk) ©

6 Bl > EEWEGXE—4he: "HeRFHLEERMNTHAES
(“Congress shall make no law abridging the freedom of speech™) » 8 # 5& & 7k %
ez R TRARERZERAEALEEN BEeRFLERBTHA
@ (Congress shall make no law abridging the freedom of speech unless doing so
is necessary for a compelling government interest) © See Stephen Gardbaum,
Limiting Constitutional Rights, 54 UCLAL. Rgv. 789, 800 (2007).

7T EEFE T A LA AR BHERN  RE LU AAH > B R

RREAE HBRLTHT  MEXNLHNBFABEEN  FHEUEERS
Z e
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MERIIFEEE G - MIFEEE =1 G—1 " {EHIH
[REIEEK | (specific limitations clause) FE&T 52518 AME - 9 RIFRE
HISFIEHIZ B - filan - EAWH)\ﬁ%Q}ﬁ@(EUIOpean Convenﬁon on
Human Rights, ECHR) 551 —IE'0 ~ [FAFIHE 6L 18" -

8 Ju & K19824 &% % — 4% : “The Canadian Charter of Rights and Freedoms
guarantees the rights and freedoms set out in it subject only to such reasonable limits
prescribed by law as can be demonstrably justified in a free and democratic
society” °

9 §36(1), Constitution of the Republic of South Africa (1996):

(1) The rights in the Bill of Rights may be limited only in terms of law of general
application to the extent that the limitation is reasonable and justifiable in an
open and democratic society based on human dignity, equality and freedom,
taking into account all relevant factors, including-

(a) the nature of the right;

(b) the importance of the purpose of the limitation;

(c) the nature and extent of the limitation;

(d) the relation between the limitation and its purpose; and
(e) less restrictive means to achieve the purpose.

10 ECHR §10(2): “The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restrictions or
penalties as are prescribed by law and are necessary in a democratic society, in the
interests of national security, territorial integrity or public safety, for the prevention
of disorder or crime, for the protection of health or morals, for the protection of the
reputation or rights of others, for preventing the disclosure of information received in
confidence, or for maintaining the authority and impartiality of the judiciary” ( % %
BRBXATEEFARRRE - AL A ERNER2EHNE  WREAGHTL
FZHREN - SURERSIZ) -

11 ECHR §11(2): “No restrictions shall be placed on the exercise of these rights other
than such as are prescribed by law and are necessary in a democratic society in the
interests of national security or public safety, for the prevention of disorder or crime,
for the protection of health or morals or for the protection of the rights and freedoms
of others. This article shall not prevent the imposition of lawful restrictions on the
exercise of these rights by members of the armed forces, of the police or of the
administration of the State” (fv-F % G &AM AT - EFAR KL~ 42
A R REE - REBMAIMAR AR EH G ARERGHLEZHE
N BURERBZ) -

Hibdo * ABBEEEEL Q00D F=+AhF R (ARARARTLZL ATk

RFMEL RN FREERMNBEZABAERL)  AmAEE

% (2006) =+ Bk (BAEBKZ A EFUABER TS M EHE - R

EeBRZAA R E G Ad - SUEERBIZ) -



EEEERER L LRDIR 5

am EFHAL ) B TERIR 2 T OAHERRSI ) Rk HEE TS 2
APEFRH] > HMEEERE " £ 2 42 RF] | (external limits on
constitutional rights) > & Z & AP B BEMEHRSF] ¢ IR
B> B A X ARBRARFHESELEMNRERTZRR -2
N TamBEEE =N TERE ) ZRE > BRI VAR P

12 ftAa 77 TR ZARTESRIE | (internal limits on rights) » 3542 ¥ 45 £ H W

T REBAZ—EEMA - flao T Thaa#  (FRABIEEHMIEEE
— ) RTOLARLGERATHORBITAEERARZ "TXEFL
(expressive act) ? (3% : B FAF) X4 T EERAMGHK (FEBIE LN
X E+wik) 2 TAdE  RFOARNERSEZAER? (B 5%5
& » %R, Lawrence v. Texas, 539 U.S. 558 (2003))
THAZNERR,) 77 " BEE K'Y | (automatic and inherent) F#8 @ — B 4o &
R oA AMEANERRE > BHFABREZTE - BUSIPI&E
REAFEMBEFRTEA "HAZNAERR - Rz THEAZSERER > A
J& TAE LM (contingent) B " M 45444 | (conditional) : ZB A EABE K
Bl ERF AT I E A HAVR I T S REA L BAE (Pl bt RHUF
Z % 7Ab) » HRIIAM R EE by 5 E (substantive constitutional criteria)
WRemst T A MR o B SREEEE NG AR TARE LM
AELREE ) (NERRMA) ARBEL THRET BVRAGFHARE
B EE | (SMeRIREAR) © See Gardbaum, supra note 6, at 801-807. A 3ZFrE&EN
FEEENNERR ) REZHERE -

13 BEESTIEMEBERTFHEAEETZ "HRAERLEZ, Uh ERE_+=14nF
EHZBETAEER TAFNBERLS BT REFRFAZIFEH B RH
FRE— ki ENEBATHAERE T2 RATE -

ELRAEL - ARAHEFFE T 45N TRANBRPI S b FE#HF -
SR EE (EENMERER) > B189-190 (200345537 )5 AR » (&
EE) 0 B489 (2004 kR) (FHERAEZ LB ERE G MA LR IFR MA
BE SR EALLF BRI ZARZEA — L EABREELB Y
REBERZBHFALE ~ 2R 8RB BERBELY ) FRERT
BAE o £ REGR ~ ERE 0 (EEH) 0 B183-186 (2005434 ) (4
HMZEFERRNEGHEZREE  BARRH LM bR Eayia R > MmIEF&
B XEBA TN MEBERELLGIRA A Z ) FIRIFERE 4]
WHFEN (MR ETHBETERIBEEESE ) 24ER -HEHB X%
(BEMBZIEHM TR (F=3%)) > HSSULTF > H106-108 (2000484 ) (#
ERF@yhmAaRY — "TREX > A% x B2 T KA wsRBmF -
BEFRARZEERY A hHEIESEER)-

AELE > RXBEEZHANEMET > FTEHXBELAGHZEEERH
Bl RAFIBAFRERT T4 > MELSHFEHRREHE HIBEE
ey, B TERY, ZBAE -




6 CRZMBZNLRES) L8

SR (RIEEEFERE S - IAHAZFIIRERE - B EREHEEEEE
2GR - A T R LB A ) B R U v — s
i WZ%T%J FATE T HEE ) ZREZEE o R EMED
(LH - EEFE R ETEREZNZR) /N -

BEICEEFEEERESEE () BERN TaEE -8
i | (reasonably and consistently) 5#H " AFERRHIGREL , (WFEFE
EE =0 o DEIE TER ) REAERNFR - ReEEEE
Ao (fEmR R T AR ) B0 TR ) ZFHITATREME: (predictability) -
EmmaLEEEEREZIEENE - T EEEEEE | 2 #
fEFEE TR RGN R - RRNEEBEZECHEOSE - R
TEE600: 5 TLH » HEERR (1987) KBRS (2000) LIZK » jit
gREHBZL I - @R HIPEE - AR EE AT
U Bk EEE A EE AR RN |

AR E R EE AR TS - BRI AR EEE AL
BER - 23 R Tl - SB—80 (BTE ) ARUASIEENE - SUEiH
B o 58 Eikeni AR EHRR R o MERI IR BLE B E A R ER R
e kk:ﬁﬁttﬁx%.i%%*%—@—zgfﬁ FIFETER " LAY
i s INERZ S IR - REE T EREEEGE | 2
wE W TES  EE "B X s R Bl (hierarchical
proportionality principle) HIFRERE - SEVUENRURE T RS X ER IR AT
*f“iﬁﬁﬁf\\zﬁc%‘é Z M —FEFE584, 603 K 6185%MFRE » HINTRF -
TR - EULAIEIEEEE@HUH)%{’E% °

14 BEATTY, supra note 1, at 159-164. it 4 R5EE 7T > ( EiAMAIRF8Y )05 F EAZ
®EARHENLS m#‘“?#ﬁiﬁéﬁkbﬁx aAr ) (G RESHE)  33K34 0 AL
MUTF > B6-7 (20045 ) (REFERAERAA WA MR FEEFE
EEMBE HERRESHRE RIFRBHOTRMNNE - KRAHTHE
ERRAEWREEA) FRNRETBFESISEAE T HRAERE (T4
RANDEEENTRAMETESE  BSERHAARRANEELE > A
HFEHELE )
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A AFERFEARERR

BEB T =RRUE © T LSRR Z A WA R ADTIE
PIBEM N E - BRSO EEE - MR e o SR IR P
e FARLUERRSLZ ) 5 REERELL T EEIEAT
REE IR ZEREED - BEATERA R AT T VYRS -

-~ ERATp 74;: 4 :&:#E’PE'

HREE BT A E MG - M E REEE =%
Z%ﬁmﬁﬂﬁb "ECBIERT o PHEMERE R SRR T EREIEA] 2
 ERRIGAAHE] - ERSHERIER - AR E R T HLBIRR] 2 RRATR
fﬁﬁ¢°
WEZ %%”*’“4765)%@%%%7& "B EEEEG , FrER
FE (SEFIELEATER) BaEE - 58 - T BRI 'R » Hik
Fi %Eﬁﬁﬁu%%‘ﬂﬁﬁ/ﬁ%ﬁm%ﬂﬂis&ﬁﬁﬁﬁ%i*ﬂﬁe IHEL R —
TEFRTESR . B R - FEL BN - RERERTE > HIE
e et R Bl o 2 " ERBIEAD ) BE=E A T HIIEE
T FERNEEE | BT IRGIZE N o MR S445 R E FR T

= 16
E[ o

15 BFEABERER T T T REEFEHRFZEESREAMANZ RFFH -
TREFEEE-+= {I"ZttﬁJJ?HIJJ itk RRE TR BURR | 2N -
EE  RETEFEITVEMREZEFTHEIERET " AREALE, F (TARX
AARBA > RAERB BRI > FHIRF BB 5 ﬁ%ﬁ&%ﬂﬁkﬁi#&éﬁﬂfﬁd&
§~QE&L§;%#WKTJ%%wﬂuﬁ%%ﬂ%@k&sz FRER
LN T REEE T ERABAR A BHEAZIRT  LAFESNEHN G
Z B8y JALKERS M%J?EIJ?F'IE%:—# AP B Rmal o 4%#5/2417%
HEB T BWAIRBAZ F& o LASE WY RTAR - Rt ¥ 520 A7
Rz FEELEREERBHRY - 9*M?§E¥“U\R BEERK  BERE  AABE
PRABBERBRFMEECEE e gz -

16 RiEBRFHSAMEMECE  TAEHEAZAE  BRGCZ B F5& » 8
BT TR FBEAZIRLEGHITE > A8 G RZEE - HAFTFE
DAFRIRER R R B ERE T = ERXBREEM - FEY
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R BEFESSUREEL  RiEEUESEEME - RSN
EEGHRIGRE] > SRR eI GRS > BEUAEPTES 2 R
I BEEE > BTFESSIERERE | I EER ARBHZES]
KA [(RERA AR ERY  WEFER AL
RBRAREARKYZF&  REZEEATRERB 6P LR
WAL BZ MG 0 HTFEEEE T =S Z LA - R
AEeBE S TR AR R R 2 | - BETR S [P 28476 e ik
B BIRAIEAR T FREEH HSM’Q "BWEEH ) | TS
554n%fEtE (fRREEmE) "ERITE - ¥ T EBIRA], e E
SIEFIRAD T FEEE N T FRAEE ) B T RE LI - I
ERTARIATER] BRI, 2 {E R ($R5F) -

HitE R 254765 R BT R S5 1 R . A F) - T EAER -
"TEMEEMH | RES THAIRB ) 2 —R a2 FEEE T ELEIE
A ) i (1R5F)  IEAEEE -

NG i I

HR - BARA THBIEAD, A=TE R REE R R —
HARIEIEF - P& T HAVGENE ) BT FEsEE N fian
RS 120000, © VI & " PRI ) (FREHEST

EM - REIZEHAAE  PEFENFRR » 8RBT E WL ERE
MEEE -

17 REBEBFESSVURAEMEREGE T BB UM RS > kB ME
FEEW > AN FEREHMRILCEEMNER  XEEMESEE/\IREEERMERB
M2z FRAUEER MASIHEREN ZREEREMAMEIRCEENY
BITBYH 2B ECRE  TEMRSFLOIZEGE » g airi—+=
&R E Z LR B H PR AF o

18 FAER A BTAMEGZEERENIN > 2RAB LR (RRER > WRLTH
A ? WEAERETAERAMANEH P TEFELE ) (FPHREZH
FIY o248 0 2114 F (2008434 ) -

19 R ELERAIMAMUATZR  RIARFLFREZERTLE > BFESI2
B AEE G LT TERF  AEMHENEEATREEE 0 R
HORBREARTFRERS>ZLE > BB FHELR > REFFEF -4
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¥ BIATER TSR S005 i RERR R TR IRE 2 T NAIE R E
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B 2UEERGR T TROEEN > MRES T TRLEM ) B TR
LEBIE ) & > PIATRRF B 34057 FE - 2 RRE 5 —IH T
JI SR TR Bl THERErE o AT AR
s .

= EE RSTSEREEAE AT A AR

19924238 (R ) REEMER - FIBER T R
J A R EMEZ R - FFR IR E R TR 578
B "HRERE ) TERAET

FREILEREH B CEE P ZETRTRAFEA

l&%w%%iﬁ%’mﬁﬁiﬂﬁ%iﬁuaﬁiﬁiﬁ~%ﬁ$$%’
[ ESHRLS > B EFAERE

mwwmr@%kz%&%# ------ RBEHLE HR FHRAEAEETHRL "THER
g 2E UEATHERZ #E Jt*iz:"‘ﬂﬁéﬂﬁ»ﬁ'ﬁ'% """ PEA th FAZ 2
/A ﬁk%iﬁ*ﬁ&&&rﬁggﬁ%%ﬁﬂﬂiﬁ@$¢ﬂﬁwﬁ&$
Mg R mERERH LB EEGEL - G AFITREHEALER TR
m%&%raﬁg-@k&AR%%é%%f%agz@ E 338 0y Lt B
A B b AR AT

21 2 RBFHEATIE AR aRE S (T kN d kg ENELARS
BEF AR RN BEAGLEDREAS S BETEAE  $IF
MR RYEENEANEFLE - HPAF BBZRT > BSEFERATEHER
B RERZEESNEUFESEEFAEH  LRFEEHEFAER BN
2f8 jﬁéEE’*iii@’é‘ZEﬁﬁ DR

22 RKETRE  HERBEZFEEAMEPELREMUMNZIAT B iEoTIEEZA
é%i.wiir?ﬁ:éé\ Tk X BB NS AR LBSE QA ELER AL
A”ﬁAE’WTK&M%%ﬁK&iﬁg’ﬁuﬂ"$%Z§ﬁﬂEé%’
RBAF/NEIRIL > BBANLEHEZ DR - 2 LR RE > BEARS
ﬁﬁ%%xx%z@ﬁJ

23 BE AT MR G T T BB E R ik AT @Miik
ZATARRANEHAFRERRGAS > JIBLFREEZHA M ke
ERBRBER  RARGRTBEAMARETAEERLE ﬁiﬂ éﬁx&ﬂ
BEBREHRAEZE M FhHE  TAEEREZR  BEHEEZEZLEFEL)
KEMWF,-
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BCIPRR ERE EARE > NEILEERFET B RN L
AR ABAMER  RTHARABAEST  AITEE  IIRTAEE
wE - AE—-PEETTERANSEEH e FFE  RAFEL
BT ok 23 0 IR B AE & BAR R > FRE SR HIET A (E
HESFFRAVR AT - LS sk A o FIBT = EAER - HLUARE
HEERFFEATEGFALZER - (Re8 - AIRIEREE - JE
FENZEE > Pl R FEREATYEHASR > RIBIIEREER, -
H BB EECAIPIERE - EREZRIEAIRE 1B, I > R
FIEHFTS R A AR - HEAETFRZIRA > BEEEASE
RHHEERPES - T E TR N FEEREE S -

RS RMEEH SRR A R EE L  WHIRIEEEE
[EHENINER - SHRBEEEE R TCEEE LR R S |

o AfEFARAE PmE LR LR

TSI » KIEEMERER B EEEE A
RAA S TR AR 2 N - S RIERIGE - fla - JERAOBREHEE
SHEREIR IR ERTRHER B NS EBETEE CHEY > B CEE
) EEARTIERE CEERZESAH)  BTESRME (8
B BEERARRIZ FETE > KT RIREE THRER
B T HHBAREGEE  RRERFETREEENE
e PRI  TAEPEEET s EEER A BERAT
IRHEEH R EAPERBERERA S FRES - NEEH
GILHIEERH > L xFEIRE > AMB—RHER - %
BB AR Y FEIFHFOFEHERTSTFE - RiFB
0 BdTREH - FAE MTEREERR " HEEEGE

24 4 REHBRBERRIGHE =+ CEE -8 (" SRUERA B - #
BB~ BRI  BARERMEE B+ EE BT ABEBE
MEEZF BHARRELE > RAEMELENELERARERRD -
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(PRECHE Ry " BB iR A e ) - HAlEE " FRERE -
it (FEER) ~ M (ARER) WARTRZZ5 - R
e " BEEEC I - RO - 7 THREEAERE T T
K NEEGRERUESFEARE - tHRRER CCH2 SRR ) 2
AL aBgEm i Fag TRE) L &F  NMRERBERN
Vo HEHREEPRFEE T8 Z&8F ) - MERALURE
THHEERALRE ) T THEBUG RN EET A A S BT H
R ZESTR Btk Y B ~ TR HE AR LR EE LR
W2 E > ABENEE - B MRS ER " =
FAGEME o ERGI AR (R & ThEEEEE > 2O
TSRO GEEAERERFHEER) 5 - BRATE
BRI » PAREEGS R T o 2 BlET ~ RTINS

25 #b o BB ESEAR TAnTZ KTFRAREY TPE, £
— M THREE BN RERAKEE, WEEFTX MFFAREEH TF
B Bt —EasEsH s TAemEs, wihE - LB TF
EEE, CERBEAMERG NN TRakEgs, AREEY TR
) REATUREE  mERe TPEEE > FREEHY THEANRSE
B 2ZERK - 2RB R W4 (3% 18) X B 236-237 »
26 H3FMARRAKETZHEN T PEREEEERE | WHEBLRE > @R
WABZE S84 EARRET MR T EEE | — THGBLIHETAAIE
Bigd s HAERRERLIEMELRZMERLEFE | AERRRHE - R
JoR AR EARET KT T30 FE ) T TRERE ) B LR TEEL
B35 |
WHREPREEHAEALE SN "R FE, a5
1) 4157537 (86 &) 243t AGFHTIRATHZ A REEESR  BILRE—
RLGLLR A 424%  BIAERLGLLEE 2222% ;

2) 415k AT (86 ) 243t —MRATAHILBILR — R 469t % 223% 0 B
IR LGLLFE S 43% ;

3) #}A5EAT (86 ) 243t » W BBAR L §HEEL AR 30% > #%
%515 (92 ) 243t > MR T4 272% ;

NSRBI BT LR G F SRR A E T MY

5)4% 81 £% 91 £yt FANRFELMALBEE 7 #FHBRERE
15% #1052 %% 1%TF

6) BATLEEHAR S ETE N E A aTAHL P HEL B BILZ EH -
R THGEFERAMAEZISERLRE | Ad 0 (&G) BLEER TR
B BREA T A GFHEEAASERREEET OF) Bk T AR
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BB EFLAEM R RS

REBECLERETR » BEH = 0ER TERBIRAD
HArag sz " B Al %M\HBM%EZ TR AL

(Verhalthmass1gkeltspr1n21p) o T UL ) [FE HMgRRE (5

27

%J@mﬁﬂmbi%%ﬁ%°%&’?%@ﬂ$%%ﬁ%

—~ TExtEd ) #0 TEAAFHEEAHF P BEMF A
EFEH o BAESUBARTFEERR ? IRE 0 AR ri\%‘f%%#% AT FH
Mt BRE BT EAAFEEAHDRMAREEXZ A
FRE > R THEE ) (HNBEAGFETHEMmT) %4
ARz " Ak BT (risk factor) ; &% > Etb%‘c F— M ABREE 4
FHEAMEZRERZAREZ2SER AT -—BABRRBEAGF
BEAHEZRESRZAREZSER > LR "H3tgd | (#H—
BAME) B BERGFHEAHEREZ " ABRETF ) (rsk factor)
ekt THm4E My Ll 4) 1 5) & T RAH | (irrelevant) 3%
HoRTHSE (RPEE): #4800 1) 2 3) HARRUE r’%*“/‘
A e

s "HBRGEAGIFHEAHZTERZGREZE > N RERT 0 BE
TRRBFREAGLFBRETHAEZTERZARE > FAPLZWRER
B ? B At TRRRBEAGFEEANHETERZIREEMNS
EzAR B TEARREREAGFHEATHLERZIREMLE
ZAR oL (FHRFEEALRTH A REERZBELRE
F) RLEERREAN  HARMEEULIESR "THAGFEERE
MFEERREE O BEREREZLE AR - B > Lk 4)
(ExpitreE %MB{%%%/{%?&%A%&TF&) BAEH LT (B4
dodhpaitAE By  FTHETHZI LR BETHEOZEEE) B
/ia‘#l"\;ﬁ}'@lﬂ—?—(confounding factors) > 75 RAEE LAk T 2k B A 14
FHTIRAAFERTEZE  BITRIGRERREZ 2L -

Mk R EHR B2 FERE > wE TG EERER N RBR AT
BEAREER | R TREEY ) XL R FE BRRHFZFARETH
WA THTFE - RFEE

SRR X B > (AR (3Lik) $F FEBEHEERLHE THTEE
AEFRIRETE 584 hmeE) “PWF%;%???M@A@E%MWJQ (2008 # 1
H8H)WHmx#H  A23-

FRARNETRE  RBRAETMAE "2 EHEBIRFERE > - RE kA




#ERAA LR Z LB 13

#UE) Znlge » TlthnEREIE—H] o BREBFH & EERZS
fEfES [ (RHE) T EEBIER] ) - SR EEE T ZFER A T a8k
%ﬁffﬁfﬁ | (standards of judicial review)Z&$EFE{IThEE (EHH[E L)
B -
- AR T B R 2 ks

CEEBIE A ) VR EREE o L HE R EEE ;R AE B SR EUT AT
BRRLZ TATEGE , BRATAGERK ( 2'?) ZHW (BED B A&

°F Tl e i | (proportionate or balance) » fE R " & AT
(reasonable) FE&fifi - 3¢

BB AR GMALFEXLBIRA j» £2RFF N > A48 (3£ 3) 2004 X R
213 4 F (B 221)-

28 BN EBET T & TteBIR R | B9EEE  See, eg., Paul Gewirtz, 'Privacy and

Speech', 2001 Sup. CT. REV. 139 (2001); Vicki C. Jackson, Ambivalent Resistance
and Comparative Constitutionalism:  Opening Up the Conversation on
“Proportionality,” Rights and Federalism, 1 U. PA. J. CONST. L. 583 (1999); T.
Alexander Aleinikoff, Constitutional Law in the Age of Balancing, 96 YALE L.J. 943
967 (1987); L Weinrid, The Postwar Paradigm and American Exceptionality, in THE
MIGRATION OF CONSTITUTIONAL IDEAS (S. Choudhry ed., 2006); F. Schauer,
Freedom of Expression Adjudication in Europe and the United States: A Case Study
in Comparative Constitutional Architecture, in EUROPEAN AND US CONSTITU-
TIONALISM (G. Nolte ed., 2005); M. Kumm, What’s So Special about Constitutional
Rights in Private Litigation?, in, THE CONSTITUTION IN PRIVATE RELATIONS (Andras
Sajo ed., 2005).
MW EB A% E Stephan Breyer 3| "t R A] | 49 E 3R » See, e.g., Turner
Broadcasting System. v. Federal Communication Commission, 520 U.S. 180 (1997);
Nixon v. Shrink Missouri Government, 528 U.S. 377 (2000); United States v.
Playboy Entertainment Group, 529 U.S. 803 (2000); Bartnicki v. Vopper, 532 U.S.
514 (2001).

20 BN EBR T R A 24 0 4 R L. NEVILLE BROWN & JOHN S. BELL,
FRENCH ADMINISTRATIVE LAW 218-220 (1993); JURGEN SCHWARZE, EUROPEAN
ADMINISTRATIVE LAW 680-685 (1992). H % 15| % Pichene % (CE 9 May 1990)
I AT AR (Council d’Etat) AR BR A 382 EH " AT K%L MF L (The
Last Temptation of Christ) » #7>/,>#£ %% & (ordre public) A7 2 S > HR Z
AR FH O bk kMR RwX F KRG E (atteinte grave aux consciences)
Ay 0 BRI AL BRI

0 HEMFAFM "t BA] |, = T 43 BA] | (doctrine of reasonableness) * &4

>
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EEBIER ) BB SR R RN E LS TEGER (Prussian
Oberverwaltungsgericht, FRFEE]F = TEGERE ) 18824E Kreuzberg
Al < bRl BERLL TEE ) Bl #WEE Tae o R
TS - Tl TR AR E L BRI — g N3t
L TR BRFp o VIR A REE N ERTZ faF — B #HiE -
FERT TBERELARZHHARRRGR] ) S T Tk
EREER] ) ZHTE - BFEL%R - 8 LEFETEER N ER R
BEY DU T " 42K B (Grundsatz der Erfordlichkeit,
necessity principle) » & R THGE ~ BEEEREFITER - —X
AR - TAEEIRA] ) B TOREHLAIFEA K5 E  BREES
HZ " ELBIEHT | (Verhiltnismissigkeitsprinzip) 5 3ifi B EH{TEGEEA
JRH > SE—F R R EE A TOET RN HA R o R R TR
EARw (FiE) WM " EEIREA] ZBASC - A E L LR
(Bundesverfassungsgericht) /526 RAEAIRHPEH © B T ikiGEHA]
(Rechtsstaatsprinzip)**8Y " FEARE 2 A'H | (Wesen der Grundrechte)*
A DLEH T AR R SEE | (FE ) (UbermaBverbot , prohibition of
excessive measures) Hi " FE & F b M 2 B K | (Gebot der
VerhiltnismiBigkeit) ° ¥

TRERS] & TR R o 48 B3t 4 B BROWN & BELL, supra note 29, at 220;
Paul Craig, Unreasonableness and Proportionality in UK Law, in THE PRINCIPLE OF
PROPORTIONALITY IN THE LAW OF EUROPE 85-106 (Evelyn Ellis ed.,1999).

31 PrOVG 9, 353 (14.06.1882) » BN AEZN& > 2 REELF  (BRERAHK
FikRI)> B 3-4 (1995 2 R) RER ar# (3£5) £ B 117 /¥
R GRERARERMEAGRS] ) (EXAFEAZAREZR) LM R
181 LATF » B 256-257 (1990 &1 B ) »

32 See, e.g., R. von Krauss, Der Grundsatz der Verhiltnisméssigkeit in seiner
Bedeutung fiir die Notwendigkeit des Mittels im Verwaltungsrecht (1995); L.
Hirschberg, Der Grundsatz der Verhdltnisméssigkeit (1981); M. Ch. Jakobs, Der Der
Grundsatz der Verhdltnismassigkeit (1985).

33 BVerfGE 19, 384; 23, 133; 43, 106; 61,134. See also, BEATTY, supra note 1, at 162.

34 BVerfGE 19, 342 (348 et seq.); 35, 401; 65, 1 (44).

35 BVerfGE 20, 351 (361); 22, 114 (123); 23, 127 (137); 28, 175 (188 et seq.); 36, 156
(165); 38, 348 (368).
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(-) @8z 5% 4

HEBERR > (BEFRAY) T BRI, B I =28+ HA] : 77
D) E e BIZE PRI i 5w & O B K B Y » (32 H])
TEARRE )

) HR - Bl E FE il e AR JREN - B AR A E R
H IR A fE T gl - 3% GGZA0 T 2R Al )
3) Eetk o R TEIDER M EH S (BHH) REE

FERE LA o (H2B0 T s &bl B )

HATEGETEZE T HPIRA ) & FTERE - PRI ERR

36

37

38

39

F E. Schnapp, Die Verhiltnisméssigkeit des Grundrechtseingriffs, (1983) JuS 850,
852. 3] B SCHWARZE, supra note 29 , at 637.

BVerfGE 48, 402; 63, 144 15&,%_;.1;% v A48 (3£ 13) £ 5 B 162-165 (M tbip)
RARXCL=ZBTRA EAEZHRR - 2ZHRAREELRA » HEHEXMH
P & o e e R R J) Fﬁﬁ#frf’x »AT#H (32 31) x> B 181 ;1 F (R 239-246)
(TwHlRAGS T ZAREME - L EHRA] ~ 2 TR A AR & 6 e
Ea ) ;M**k C A48 (3£5) £ B 107-152 (" — AR A e pl R R EFE =
KREBER] > BpiB e B R ~ 2 BB ARKELBER ) HEH > (AR
FlegRER RS (F)) (AEREHE) 148 B 50 0F (& 51) (2003
£ 12 A) (T RR FEARA ~ 22 RAEKEZLERA ) BFS
(kB2 e R Rl An s QBB R R A T e ) (BRESTH) > 62
R TS5 UATF (E 78-79) (1999 4 12 A) ("bpl R A Y4 3r 0gid - Rl &HEY
ERigmg— A Tild g r%iﬁ—'fig‘riféil‘ﬁﬁﬁ‘fig RmABA ) 5 BT
FE ° (et R B 4’157%}5,%&% IBIE R B R IRTR AR R B2
BRR) & KEFATFE L3 X 0 E 1 M‘F (R 1-6) (1989 &) ("t R A 04
WATER A ~ o TR AR ELBUR A ) -

RF AR TR Fo ERRI T E (FH) AF 0 mhdE BERRZY
* (FH,) sz B EMRAZAFBE - G HAVERKATE, RECHTSFRAGEN DES
LEISTUNGSSTAATS 29 (1983).

Bldw P Z—ABRBFHEAAEHN K B &P (95/0501) F Atz =——38
(RERAGHETHEBM > RESHETFEZEARE > UFSLLGIRRIZ
RAHZ ) G 4K (80/0629) F+utk =R (2R ESIPLEEZ
HE BASLEGIRER)  RASE —+—t%=58 (HERKRKITAHAA Y
DATBAFRR H B BAANZ - 2R AN BEALEERA) /T8 34T%E
(94/06/22) % =44 (ATEHAT > BRATFEEZRA > FENEF B RARM
Gz DEEXHEAZ  FMERERIUTE XL FEIRE ) SPE AN
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BIRE > EETBUERESE T

"irEUTA  RIRTAIRAIAZ -

=~ HWIRZ G ERA A B IER -

—~H SRR ERBOZZ XN BEEHARES
BERYAK -

I ORRZFEERZBEL AL ERB O ER
ko

TeBI T B R kb R B AT L R B AR - R T ELBIEA ) E R
H

Fy o T EAREZ [RGB BAER BN > H HApre & - B
S Z BN N FRT B EYE - EiR & AIRE L © - 55
AR - BEbe i hebem TG e BT AE MR AR - 58
TRtk B S PRELOIFER - EREZBEIERHLIE
HILZREE CHB R > a2+ e

ST T EEBIRA ) R R = IE T R AT

40

41

BAEITERRA (97/08/01) FAM=IE (HAMBE _REFLHREEY  KER
PRRERA S &30 E - LR B3 S LEBIRE]) 0 Apbe ARRE BTG R
B R AT B RCE A (93/03/15) i+ wafk (ARGER EHA R A BRI E R
PR AT AR R EMW - ETNFELERE ) BERFLFEMREE Riv
T AR IR E #e ik (94/07/26) Fvafk (RIKA B HUTRIRIRIR > BIEE R
HBAZHBZERLE S EARBEAVBEZREE) -

BVerfGE 63, 131 (144): “Den verfassungsrechtlichen Mafistab, nach dem die zu
wahrenden Belange einander sachgeméB zuzuordnen sind, enthélt der Grundsatz der
VerhéltnisméaBigkeit (vgl. BVerfGE 44, 353 [373]), nach dem eine Grundrechts-
beschrinkung geeignet und erforderlich sein muf3, ihren Zweck zu erreichen, und die
Betroffenen nicht iibermdfig belasten darf, diesen also zumutbar sein muf.”
(emphasis added)

BVerfGE 61, 126 (135f.): “Die Anordnung der Haft erscheint schlieflich im engeren
Sinne verhéltnismafig, weil die Schwere des Eingriffs und das Gewicht der ihn
rechtfertigenden Griinde in angemessenem Verhéltnis zueinander stehen.”
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1. i & M, B (Geeigneheit, Tauglichkeit, suitability)

CEAGMHERA BEmmAFER (FR) 25 H A (T
) BRVZER - BB E R RS T e g &
(Evidenzkontrolle) f52¥ » 2UE 2 " HIN , — ELEERBZ
HEFM (" I0EEE ) #85) T AHEESER | (offensichtlich fehlsam)
o EBEiA T IREE - YHRE L 0 RBRFFEEE T2 R EBH
X Tw2F#E4S ) FaFAHB e BInEE TESMEREA, 2
Bo o ff > ZPEEBMRER SITHEET TESEEE ol T
% ¥ EE | (Vertretbarkeitskontrolle)—— 17 1 B S B 1Y H T ek 78
Bl BB PR - HAS M » nJDIF: > thha®E S
ol "9 £%F X | (intensivierten/ intensive Inhaltskon-
trolle) — LA EH EERABT SR - HEEEHER " AoME
SR | (mit hinreichender Wahrscheinlichkeit) 8¢ " fHEHEE 4 | (mit

einiger Sicherheit) o

2.% & (4 B (Erfordlichkeit, Notwendigkeit, necessity)

il EETEEA Rtk o TR R TR RS fE
CEMIFTAEE - Ftel T AAEE ) SRR R - (REE T Rl
#3100 48 B A 2% (gleich wirksam) EL#F 3& A & F FR$1 S R Hldx )

42 fol4e > f& T B ML | £ (Mihlenstruktur, BVerfGE 39, 210 (230)) » 4% B 5 47
BikikREAT | LEFARTERRFHFZ A LOGFARRE S ET U L
FoBAEEEREATHGEDLEEH B ARELSE ST mAER 3] 8
BT A48 (3E37) £ R 30

43 BVerfGE 50,290 (333f) © [ +T % 3515 S48 % & Rk L JAMRIE T ARG 2
B AT F I T X2 HIE o BN FIR — TR R Z B R R
TR ARAEIESLE R AT A A A X A R MR T AT SEX SRS 0 B pE AR
o AREZETURZ BT IAEFN—HBEFRS  REEIURFEHE
HTRAESENETIHERZ 2/ 5 AFFH > A48 (3£3)2007 X B
62 o

4 BRI EEERZEEEEENNG  2RHFFH » 3798 (3£3) 2007 x »
B 43 UTF o (H 61-66); #hEE (ki EEs —FE 5%
FE IR R SR 3T ) 0 & KIKPATAE 3 0 B 76 AT (1998 &) -
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ZFHETHEF P WE 2 WIR T I REESEMEE AR D&
#& (den Einzelnen weniger belastende) .2 /7=, > [EIf4FH (ebensogut)
EREBR Y TR EMEECTERIE T LER
(erfordlich) = ¥t » AV AN, ik rEEmMEE R - T HE
FEERME, B8R MEEN -

"MHEBERM ) TR - A AT BT DU [E R AR
(desselben Tauglichkeitsgrad) » ZERCTEER H Y » FTaE " [EEEB RN
(RYHEMFE) » IR E SRS W - A EMFE &7 &
HEITEH A E SR R ER - BN EEMERE S AR AR
BN R EZY  c EREHFREGMEEZ TR 2EFR
A EHEFZ A EEFERONZIFHR ABLEREZIH
B - R E R R AT RRAVRRE - BRTHRITERE A ER Y
HE " A SHEANRERBIZF RN REFHARBERT
RYH o I (EEFEE LN ERASOER T
ik (FE) K iGREEKBIR R E A R EE R iF
Bt o MBS E L T MEERE ) o IR BUE R ROE R
HEvZ FERIVET » BT RER - KL - E@EE e EiREal]
Z U ) TR AT R )

BN TRMEEN 0 BFESE R R G BRI - IR
B > DUHEEAE R B SRR Rl - BT S it B A R H I %
LE - REREGR (SR EAERGERE NG E - REEE
W o KR T EEEZE ) (Apothekenurteil) *IATEHT =FEELAIME o 5

45 %8, TRk 457F | £ (Mineralolbevorratung, BverfGE 30, 292 (316)) - 3]
BETHR > A48 (337) £ B59 PELRRIMRE > (M "5 E SetE
BF L ZHE ) (BRBHERERBEHNEEO) > B 106-158 (1997 # 6
A)-

46 BverfGE 33, 171 (187); 5] B BxF3E > 748 (3£37) & o

47 %R, T Bk e 0% | £ (Mineraldlbevorratung, BverfGE 30, 292 (319)) - 3]
BE-FHE A48 (3237) £ B 80-84 -

48 BVerfGE 7, 377. $#2 A xA » (B» THEBA S (), 25k
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(R

1) " BRI EEITH E | (die reine Berufsausiibungsregel-
ungen) —— VL5 (E IR SE SE S TS Bl A EH K 5 =0 (Art und
Weise) ~ T &I (Mittel und Form) ~ N K #i[E (Umfang)
IIAHE 5

2) " FE A | (die subjektiven Zulassungsvoraussetz-
ungen) — VLA EE— P E H B L R IG 1S 18 S TE
Bk 2 > JREH 222 1 2 35 ] 5 £ (Zulassungs- voraussetz-
ungen) ° BIATKE f S8 T IR (Altersgrenze) ~ ZREEHE
Z£380H (Sachkundenachweise) &

3) T EEEFAIRME , WIMEE (Stufen der objektiven Zulassung-
svoraussetungen) —— LA E 1E FHR—IREH B —EGRE
MEZF BN EAS IR - BRI LB IRF & ek et
o B T HERE TR, 2R

AR T "22RRA ) 7 TRIMEERE
WHILZ LGAER > %&es TRIMEERE] Prdags (i) £
B "EREBEEXEZE | FTx "R IMZFF & (the least restrictive
means) © FRAED 0 KB "R EESE T2 TR/ IMEEFEL T
EORTESRETER H 2 FEH » (ERERIE B SR E R/
HIFE: (R EEZ "R/ MEFEFEE  mERE " EBIEA], T
Z U AEEE ) JRAD (ERAFE SRR R ERB T
(F#&) b InfREIRREFEEAH NRERIEFERDE - WEH
EATANRIE |

(B H IR B R R R HEEO) > B 128-182 (1990 £ 10 B ) -
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3. E ! G RR (3 F € RB]) (Verhiltnisméssigkeitsprinzip

in engeren Sinne)

i EEE kT AENE ) FANZ etk o T IRE IR
H, EEhEmpmERs T AR (FE) REFmEkRZ "HIY )
TTHEZIEE - Z4% Robert Alexy¥fT, » FAFESE " FEHI
(principles) (iJE "#HAI | (rules)) > A AFF LR EE ETHY
BN AEXKRXRER (Z2H " & KIEZEK ) (optimization
requirement) ) o "SEEYE ) R TAZEME ) JRATER T RREE FECEE
FATRE | (empirically, or factually, possible) 2 " g ALER |5 T ke
FEBIIERT , ToBARY T ERTRE § (legally possible) & T i KALEE
Ko BEEERESAFE > 298 THE bl ) (BE) AR
fH o e TR ERTRE ) (BERS) AYRNRE o (KIBL o TAAEE ) JRAY
(Eﬁa R AAMEFR D FE » ARIGESOER A ER) &

RSERY TIRELLBIER] , 2w A — IR TR RN ARE
iﬁ( ERA (EAEZRE) TR > alHr (EfEEoL
) EAEERK ?

BT TR ELBIRA] > B E R AT A S R AR ER A - Y
"R o BUFRAnfe 2 b — i F SR EAARE A EZ R
(BE) MRE > MAMpHE A AGLAMAY (E2) WEF
£ 42 F R EM | (seriousness of intervention) * EIELE 213 F
Z AABEBESKS FATAEZ A (EEME) - #ER > NEEARE
[ HE 0 SR AR, ~ — RNV RRRYE - (BB R EE A & ARy
AR > AEEZE R ANFIREARE R B e T PR R - REEI
5 " AEEE , (Menschenwiirde) B " A& EHH , FRAR ATENTE
ZEARHE > DUREEND Luth 2Pz " SamBH L BREATEE

49 ROBERT ALEXY, A THEORY OF CONSTITUTIONAL RIGHTS 66-69 (Julian Rivers trans.,
Reprint 2004).

50 BVerfGE 7, 198 (208): “Das Grundrecht auf freie MeinungsiduBerung ist als
unmittelbarster Ausdruck der menschlichen Personlichkeit in der Gesellschaft eines
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BT (BRI EREE LB Bus A BRI EL (E
22 AT 5 MEERY o R T BEARE LR RE (R
ZHOAT o TIEEREIN AR - BEA BRI FEIZE R -

HR > REFERHEAN S, "EERENE > TEZEF&Z
TgERE o O EFZEZEZ TEHE —F2A THE 5
oy TIRE 2 FEFHE MRS — K A B R 2 2
T REE &

W PR A i S —1hs - BlR T HEY, FnEskizflz - &
FE:onzey T E£24 ) (Gewichtigkeit, importance) Bl 3569 ity
M ; (Dringlichkeit, urgency) © Bt " At EEE | HitEEEE R H
Hrp o EEFFHE LR EH T =& S T A T E
TNt ) B TRRE AL o B T ARZEUNE o TR E
Z A PFTHERZ ek e o B gk T BREEE ) REkz
PR .

Freg THRE S A N THEEAR o R TR B
R FE R E R REGE R E AN . BRI IEB R A EE
B, PIANEREE - AF%2 - REAZESE - s TEEAR
IR TAHEMEE o (REE T BERIDEE RIS ~ it g BERER
FrEE4E » JRRI TIRNEB R EREBEE R AEE o fIAE
BERGE ~ FEREE o CHER AR - (T MEE A K TEEA
W LN Hith T &1EFIZE ) (permissible/ legitimate interests) &
R /N S

a0 XY TRFRELGIA] ) B TR E A "bRa
TERE :

der vornehmsten Menschenrechte iiberhaupt.”
SL#rsy o Ardg (3£37) » B S2°
52 BATE ©
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[B—]) s &ipRa (BEH2) 2NE

o B
I

seEr |, BET N TSN
EIEE BLzRE T HEMH
He

() BDEfE: e EE R
AR AT T ELBIRA] |, =FEESEE  BIUIE O/ER T FREEH
BB > LHE (BEEA#EZ) " FERZEE 2R TH
HIEEME o R iR LRI E RS TRTEE > 78BN HiVE
“EE R DRETEEY T FREE S BFERE - RILZE
=PEBEEERRTRERSEL (TEEE ) & TAEE ) HAD  — i
ek (HEE) RFFERMERZ "THW, BIEE (%) WiRF
MR THIESAE (IEE) ) REE=BEREE (T IR&ELLH]
JFHT ) Rffre T HAY FnBEske TAw ) B TR pdke T8
= (EAHEE) 2EHEER > hREEE "HiY, aFMENE -
BT AR IERTRESEEE > & T HIVaETELE ) BERE=
PEEREE T > (HRE " TUPE R | - el —BEEE<E (&
i) EEEEEFIRE  SRERIRIMERSE T HpIEA, 2

53 WRMHF R RETIBHREN - LRFESN > 48 (2 37) X B 50 XTF
(B 51-59); 2%=h > 3748 (22 3) 2004 x> B 213229 - it £ A8 % 578
EMBAETHREEWHRERLE -
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BRUE (BEfR) MR AR AEEIE BERhESECEE - &
"UORSEEE A, 2 T ELBIRAL ) BRI T =REEEEE ) & T B
HI o AE EEBHERE » AREEGE (P ZEBIEMATGEEHAN
[FIHE A o RSB AR TR | PR s
| (RARETE )

e MECEEIE R " TP | > BB T ELEIREAT , FEER
TallZEE TEEFEEGNE > HRNER TEH— 8" %T 0 Bk
HHEH - B IE AR sEER - BAMI19794F T HFE 2 kAR |
(Mitbestimmungsurteil) U2 > BB & R LT E e oA E 5 =
HRRANEESE ERE "BHEE#EE | (Evidenzkontrolle) ~ " AT
B A& (Vertretbarkeitskontrolle) B T 58 ZU [N 75 38 & |
(intensivierten/ intensive Inhaltskontrolle) 5 iifi 538 = & By N [A]
HORFHE =T -3 B R GARTE T ELBIRED ) EiE T =FEREEE ) B
FEEE - BAIAATHE T 2R AI ) ERrERERE T =S — R
P iR 2B ATERIBERTIT R Bk TEHELRR ) Z
HAEY > Al EsEE R T R8I 2 B0 T MEE AR
Z B iR EBERHC T FERFES ) — R ITREEY
HE " HEE—F bz ATRE ) !

Frad " A — bz nTRE - BE BT U TEER A
o FREL THGERH ) (IR ZIRE - AT RHEsRR " &
maw, BeHX (FFFASRERRIE) $2F48 (A6 T =EH

54 2RFFEN AR (3£3) 2004 x> B 213 AF (& 215) (T &R H
A FFEATAMNBROZER?RATENLE - RIMEEFHR? URAT
BRABRNPIEAFR BB RFFTORERTAR > AR TRAELEFTS
BT o EFFFIETET KRR T ERTRAERE > S RUAREFTY
T ? BBAEANEE  BEABSELERERE TR R G FTRAAL
# 5 JREPATIE B G £ & (Evidenzkontrolle) ~ T % #5 M % & (Vertretarkeitskon-
trolle) #27% 7| Pg % % & (intensive Inhalttskontrolle) % =18 & & A 5| 89 38 £ A2
£ ) BERBHFEH 0 AWE (3£3) 2004 X2t -

55 2R Eh o Ardd (3£37) X BES52-55-
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B ) RS AT REE M R P A R AR L IR - SRR SR I s
B AL RANSEEERAIBMER "FE2FE ZH
Bt BEE O it TEEERE BFRAACNBEERE 2
BEATH - HEF - BFSE R ERE R ORI 2 M - A
& o IR A AR R

fr DAt > 2B T BURE, €4 T @ TP E A (thre-
shold requirements) —— DIE A TFEL ~ SERKEEATHAY » A B @
" & K AtZ4 | (optimization requirements)— {5 i/ MEETE >
EHIE—ERAT » EEREE (BY) - ° TEER ) AIEF
JF IS B e A BRI A T R -

[B =) #%EXIERLBER Wik E S 5B

By ENEE
HER - ARFILEREEREE A R HEY ?
FEfR © RFILEERFEEILPT E EARERS 2 Y 2
!
A MR B
RFFER TER ) ERTERER ?
!

DR 3 Nz
FEEEMEREAFE > AIERE SR TER Y 2
!

¥ & e R Bl
BE (ZEFEZNEZ(EEXZEFIILE)

V.

Fliat GERZ Ak BEME X Z #2881 )

56 Julian Rivers, A4 Theory of Constitutional Rights and the British Constitution, in A
THEORY OF CONSTITUTIONAL RIGHTS xxxii (Julian Rivers trans., Reprint 2004).
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~ 4\1@]5’24*{%‘? ML /I}IJ],%'(E‘I'JJ

HNE A 198247 7 (Constitution Act, 1982) 55— " AHETH
BH | (Part I: Canadian Charter of Rights and Freedoms) 55 —1{¢:E[JHH
E T IIEXENZBEHEEEREEARES —UIAEENHE
WEF S EHH > (EZEEEmRE > HIEA AR EAGREFE L HIE
T2 AR AF o Y1986 & 1B £ 5 % Bt (Canadian Supreme
Court) £ R v. Oakes %}HJH: "BRAFIEEK ) (limitations clause) &5y
AL R e ER T AEEHEER ) ZHE > W (R
Hl) BEfEE K R ERE &G #EE T f1EE (be demonstrably Justlﬁed in
a free and democratic society) > /0] FHERF o St T Falifi & -
?/&mé*&%tﬂ ¥ T ERBIIRAD %iﬁ Boe i ) (“Oakes test”) ©

B e ﬁﬁﬂﬁﬁxﬁ%ﬁ

155 R A (ATEERE THEY ) HRER " RAEE
WCWHMEME L RECHENSEHHZ E% B 8 (the objective,
which the measures responsible for a limit on a Charter right or freedom
are designed to serve, must be “of sufficient importance to warrant
overriding a constitutionally protected right or freedom™) » ZRE[l > ZH{R
FFEEETE " &iamER | (pressing and substantial in a

57 §1, Can. Const. :“The Canadian Charter of Rights and Freedoms guarantees the
rights and freedoms set out in it subject only to such reasonable limits prescribed by
law as can be demonstrably justified in a free and democratic society.” (emphasis
added)

58 See R v. Oakes [1986] 1 S.C.R. 103, at 114.

59 BTAB M MR B IR IRAT B R FA > 4T T4 R EUS ) (“moral and

political”) &9 3& #| - See William E. Conklin, Interpreting and Applying the
Limitations Clause: An Analysis of Section 1, 1982, 4 Sup. CT. L. REV. 75, 75, 87
(1982).

60 /d. at 69 : T sREBAN IR (AHE) RAASE  AfcA B HAREBLGHEIAL
EH o BAHRREAZKARE | (“To establish that a limit is reasonable and
demonstrably justified in a free and democratic society, two central criteria must be
satisfied”) °
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free and democratic society) ¥ ° Ik " R #E & | (sufficiently
important)Z B # o ©
2. TR T RAEEC HAY ) 1R 0 AT T ARG R A
E% | (“a form of proportionality test”) » 5% " FL@IR R | Y& = (=
%0
20 R FRARMYCER Y (ZCEMEZE ) B &1
A8 B | (rationally connected to the objective) :
22 SREZ FEA R AR ME FH (minimal impairment of
rights) ;
2.3 PRI FER AT ple . 48 F SmaShtEat Ryeolim = HAYAT
ER A FE M 0 A -Freil (a proportionality between the
effects of the measures which are responsible for limiting the
Charter right or freedom, and the objective which has been

identified as of “sufficient importance™) °

"B | SRR INE SRR T ERBIRE A ) o HEERTT
ER AR AMER > mEkZ R T4 e T FREAZIL
#% | (a means-end comparison) ; ¥R FZEEFE (FE) HAERER
B -5

LE R ARSI "B [EEBEMR " IR
Ay bR — SRR LA B o JREl > FEENG AR S RS
ez THEY ) ETEL  DEEDERY T akEHNHEE 0
R b B AR B LR, - Sl 52 "By, REETRFAA L

61 Supra note 58, at para. 69.

62 Supra note 58, at para. 70.

63 fE BB Bk AR AR 0 A TpRA] ) BHTAARGE T B8, 247
I LT AR EEd o Bk 0 AT i%ﬁ%ﬁmiﬁﬁﬁiﬁzif%
RE O AkEELI M AR BHEZAT I —AEME 0 Rl £330
5 © See, Dieter Grimm, Proportionality in Canada and German Constitutional
Jurisprudence, 57 U. TORONTO L.J. 383, 388 (2007).
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%

l‘ &

HiEFz (AH) R EERBRLHRA "F =&, (kA
R B skl - “Him L o T BIWEEME ) mirEE e
AAHERREEER - EMBEREEFEEHIREFILE T H ) 2&E
FRESERIVE SRS E— T & PM3ES | (a reasonableness test) & > ZE
B (R55) FEEERBF E R B R T B E LR E TR LA
2. mBERpRA (BRaditkin) oMk FEERARERS
&R o QOFTRTR - RS AR FM\ PEEAT, E520 © A&
HARABIE Y2 F 8 TR HiERTAXA W ? ]fﬂ%ﬁ?kff*
FFESTRERTERED - TH - FEEBHAEEER AU i
EBE > R TEUN (TLEE) BEZBRERE ’ETLF'CHA)\{::HE
(cogent and persuasive) Z 5545 - BRI LIEREE A A 2R THRR H
2 BERFEAFAE - CHER > MERIBEATFERZELE  @HE TR
# o (HEEEASRF R EIFRGFT/ " RRA 2 HIRES
% o R RFFEARATREG S — SR - ([HIRRERE
RARERFHIFEATAUL « &
3./~ ERBELHRARRXZITR  HFFEA T RALHR

64 Id. at 389.

65 & 1986 fFax "eRbiimsn , AR B B0 RAEEmMKSEARE
F o R wE %%&I‘?ﬁ"&ﬁa B GEEAAERAH BB TR
BAGE > BPTHE T Bey s EM | AR5 o w4 R v. Keegstra % (2 S.CR. 697
(1990)) - B4k 3t S 3545 7R ’I"ﬁL RT3 Al M 2R > IR F ML I
HEHTHRZ BB EH AR TH AL LS E - See Gardbaum, supra note 6,
at 832-833, 839.

66 Supra note 58, at para. 68.

67 Grimm, supra note 63, at 390.

R4t 0 B RSHRANRE (LAHFRERE) SR £ K FHE
TRBARE AR FEARE > TENGA TEREBRENFTERZER, 5
W A AR R IME RS | (“[A] failure to satisfy the minimum impairment
test will be found only if there are measures ‘clearly superior to the measures
currently in use’”) - Libman v. Quebec (Att’y Gen.), [1997] 3 S.C.R. 569, 607
(quoting Lavings v. Ont. Pub. Serv. Employees Union, [1991] 2 S.C.R. 211, 296. See
also Gardbaum, supra note 6, at 833.
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al, (A THREEHERA ) FE o JIBERERTEAER (RE]
NHE) ARS8 E > BRI HIRTEE A & > ZOR
BERS : EBIERAE A TREIR W, B T A5RH
zERMmAAN - B " EGITRER ) BT > HREZE
SRS CEBIREFRFRFHERZHI M - W HEE RS
% DEYIMER  » RUIEE(CAZESE) AL S - &
TR o L > TEBIR RS R i e A 28 = B R TR R il it
(HEfT) - B8 R THRBER BlrE > MR TEEEARES
B2 R E TR BrinS B EEHFE - Hbe 5 R 1ES EILIE
H (K#) EENEERRFELE -

b BLE (F2AT) FEZE "HHY > Akl T TEREH
W BRls L TS > JEd T EEBIRA] EST Oy (Chak) 6B T
BEAIEYE | gl " TREENZEE ) /PERNE o NE
TEEBIER B OMGRREER] > TR SRR o ERIIEEAZ IR
BaNE (REEE) rEEREE - DURRE -

2 ERTPRRAEE 2 RK

EEIPRHEAX B EERFEERE - FraRFERIREEEAF
HEMTrREE (FE) BHAMTEEHENE SR EE - ¢
MR E R GIEMEEA o PEIEERE (case law) FIEH > AL
FBHEFREEE A > i 2 EE R AR T AR EEE
#E | (standards of judicial review) ° FE4J] > EPERIER S+ BEEH » R
TRIERA " HIEIEER ) (clear mistakes) TN GEEZ SHELEE
G REHEEREE ° M E 19384 United States v. Carolene

68 Grimm, supra note 63, at 395-398.

69 MINEREEFEH BB 2AFRE  2EE -REX (hEEEE
wEMHE—d TS, B T AEW ABEFTE ) (A oM
% A=) B 175-259 (& 194-212) (2005 F4 A ) °

70 See, e.g., James B. Thayer, The Origin and Scope of the American Doctrine of
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Products, Co. Z"'KEE Stone IHRE AT T EF Y | (footnote
4 i T EEHE ) EREER 2B - 7

There may be narrower scope for operation of the
presumption of constitutionality when legislation appears on
its face to be within a specific prohibition of the Constitution,
such as those of the first ten amendments, which are deemed
equally specific when held to be embraced within the
Fourteenth. ..

It is unnecessary to consider now whether legislation
which restricts those political processes which can ordinarily
be expected to bring about repeal of undesirable legislation, is
to be subjected to more exacting judicial scrutiny under the
general prohibitions of the Fourteenth Amendment than are

most other types of legislation...

Nor need we enquire whether similar considerations enter
into the review of statutes directed at particular religious... or
national... or racial minorities...; whether prejudice against
discrete and insular minorities may be a special condition,
which tends seriously to curtail the operation of those political

processes ordinarily to be relied upon to protect minorities, and

Constitutional Law, 7 HARV. L. REV. 129, 144 (1893) (the Court “can only disregard
the Act when those who have the right to make laws have not merely lade a mistakes,
but have made a very clear one, so clear that it is not open to rational question”.)

71 304 U.S. 144 (1938).

72 304 U.S. 144, 152-53 n.4 (1938) (citations omitted).
ABRIIXZFH FRMRTR (T bZRAAEHIER)  (RREFH
&k FHRBHILANHRERMNE WXE) > R 656-658 (1997 F£3 A ) -
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which may call for a correspondingly more searching judicial

inquiry. (emphasis added)

HAR ek be 2 8 B Hh W el R B S R A B B R - E T
TR EFME | (double standard) - FHEZ - REEEIY (A&
PRSI 2 THER (B ) (RERIN " Bl & B Z A | (mere rationality
review) > R EFENF T RBEE 5 ERB K T IRARZ EARE
(fundamental rights) " ZZFE " AI%E53 48 | (suspect classes) Z 727
EHBERTRIGI » fafR " BRiR % | (heightened scrutiny) ™ > i
RFBFTREE - 1970FLLE » Bl miEirH# R IS —fE
(R ) /A M3 & &% — 1 5 & (mid-level
scrutiny) > How B 2 #i B 8RB o PIEL c BEEFEELE
JhE =457 RA -

B B SUORIT L RRIA 2B 26708 E# A FHE (standards of judicial
review) > EUASENR "B ) BURIEHAME > # " Bey , K T FBEA
Ay BB o IERERNE > =R RN FI R A AR R R AR
THER G HIME - DI Z RHEZERAIL o R. Kelso BUXEALRTHERE
AHIRREE AESN - BRI ARSI A E — T IR B

FEshaks | (less restrictive alternatives test) ;2 " #235 & (T | (burden

73 sbprig TR AZ A AM | (fundamental rights) #24% B & K7k (Grundgesetz) Fr#%
z TR AR# | (Grundrechte) REAF] » ¥ RFEF - (BUF B RAMFE RN
BXRR ) HEF - BRaEsm (B EMEXERAEH) $28E > A 2061
ST (B 274-276) (2007 43 A ) -

AN TEREEAE 2 BRRALTHTESALABAREERRZH4AK
(versions) » % &, Richard H. Fallon, Jr., Strict Judicial Scrutiny, 54 UCLA L. REV.
1267 (2007).

75 See, e.g., Louis D. Bilionis, The New Scrutiny, 51 EMORY L. J. 481 (2002).

76 ZRAMFE AT (3272) X0 R 648 T FWau Aidd (3£ 14) X0 B
17 2F (HnE2BEEFEERXMMEGZ M) kieR (A EFEF2
FEMEBETRE2AR ) (BRAZZEGHREFI) 6 £ 1 8- &
36 AF (1996 1 F) (HPNERNEFEEAEZHA) -
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&

of proof) 73-Ht » FFiH 737 58 Bk i =i e A8 2 RE AT SIS -
15 T IEEREFRE ) (The Due Process Clause) ~ ' SPEECREERL
(The Equal Protection Clause) ~ " FHZ£{53X ; (Commerce Clause) ~ " #2
#I63K , (The Contract Clause) ~ " FFEREEA G 6EFL | (The Privilege
and Immunities Clause) 5z " BS{E(5ECE 15 ; (The First Amendment,
EamE R EFEHIR AT R EEEE RSt =4e T o
FE& A% -mit TFPREEE AR R TREEE AL
RIHERU " =FAE  EEFEEEERE BRI
3o Zh T 2GRS ) (a unified framework/ approach) 0 {itiF:
BIRMEZEEHAIZER - "Kelso [RZFRAEEBIRE Foidift » RER
SR FEEEEFEEREEMS - AR WIS &R
PATE A TEE B GE S - CEREEE - Tkl -

(=) &2 % % 3L % (mere rationality test; rational basis review)
(T TEAR D)

R TEHEBEERE K ERER D RFEE (FR) 2R
o BERE "a% (KEE) ZEIFEHRY (88l ) ) (a
legitimate/ permissible governmental end/ interest) ;275 " S HAHRE
(rationally/ reasonably related to) ? 7J1E[] > " HYHFE | L FFE
BERER T &/ IEEZEHR X0 T FEEEREBE 2 &
&, b RER T GEAERE -

Hx o Hig TR DB R FE M (less restrictive
alternatives test) ;2 | #23EE (T | (burden of proof) ° ¥ " GHHEL |
BRI R=

77 R. Randall Kelso, Filling Gaps in the Supreme Court’s Approach to Constitutional
Review of Legislation: Standards, Ends, and Burden Reconsidered, 33 TEX. L. REV.
493 (1992) (hereinafter Kelso (1992)); R. Randall Kelso, Three Years Hence: An
Update on Filling Gaps in Supreme Court's Approach to Constitutional Review of
Legislation, 36 S TEX. L. REV. 1 (1995) (hereinafter Kelso (1995)).
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1.1 "# & @ | (minimum rationality) % & A% (7 "&
AR )

EEEE IR LR B HIE — (RIHERERFEE G (BUE
) ZBUFHEA (Bif) ) 2B FE - & T B E (great
deference to the legislature’s judgment) > HANFER @ L FE
TIRFE D B R TFE ) (less restrictive alternatives) » JREEEE L FHE]
Z HR (HNE " IREERDZERFE ) 2wl o [ERERER
e AR AR RIHER (AR RERIRRSD) KF - 7638
EHEE - REEEFERBHRFEEESE - RIEGHEE ) BHEH
PRt & ~ #&P5TE (social and economic legislation) 7 &
BE -

12 "A X &5} | (basic rationality) % & A #F (T H T FIK
%)

CEORG I ) BRVEERTR T R RS HEE ) YR R T B
e EREANERAREE T EEAE > MARMER LSS FEE
TR BT ) (less restrictive alternatives) » 7R A2 B AH[E]
Hiy o Ehldsey "RV Y ZHRFEZ BB (a weak “less
restrictive alternative” ftest) - " B GHIE: | FUEHFL T R
M BHEEE] > EERIREDIEEEEE (T (burden of proof)— RIS HE
RRINEEEE ¢ LRRAAR AR T LRl e R F & 0 IRER
HFRIEESN  JEHERTFEREE -

1.3 T3 g4 chE 2% B | "(rational review with bite) % & A&
B (TR EBEED
"HERGINEHEES ) i (CEEE ) HEeriE TS

8 KAELE T ERANEEES > SRFW AR (G2 14) X0 R 17 =M
36 -
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#wE A (EREGS BT PEE ) R REERESEEZ
S o NUREREBRAHLFEMENEZ 2 (once a prima facie case
has been shown) » JEFEEERFEAGE ST (F288) FAEUR © BUF
JHRER I B EE (R AR TEE » AR ETZHS - B T AR
G BVEREE] - (HEARTE T R EREEE  BHERE . R T H
WG e EEE ) B > B VARE LR T RAEA
THATR AR YRR F B DIERR R TREHRMIE TRE > W
REE o MR R EER 8O BU At sk T
PR 8 Y ey K F ) TERE—HP  laeE R EEE S 2 dr

(=) ¢ &% & A% (mid-level/ intermediate level review) (™

TPAE )
WA T EEAIELEE | (mid-level/ intermediate level review)
IRf o EBEI RS ¢ (RFREME (R BLZEpE THE (HEE) 1

BUREP (86F2%% ) (a substantial/ significant/ important govern-
mental end/ interest) =75 " E'ETHREH | (substantially related to) ? 71
HI- T, 2 THRYERE ) Bl (=) " GHlsd | £ (K
1) HEES— PR E R EKREENEE CHN s B "
Z T FEBHIZ BEREEE ) MRt —REE AR T EEM
B (TMIFE " SHEAERE ) - T R EEE ) BRI TR - XA]

21 & x~ e B % 4 A % (basic mid-level/ intermediate level
review) (T 4 TP AR )
BN T hEEALE ) B TEREG N GHEES ) B
("EEAR D A B R EEE . ER H

R TEZ{RE (once a prima facie case has been shown) » £ B[IfE
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& 0 IBRERINVERZAE - i NFEE - ARG T HIVEE
1T FEBREHBEREEE | 2FHE ARG, > TR EEEE
#e T IREIER D ERTE: ) BT EE » NI SRR
BHBABE ) < BEEHET » i —fwy T R S HBRKFH
¥ 5 (a regular “less restrictive alternative” test) ' FIEEAFLHE |
WA TR R, (gender-based discrimination) ~ " FEHE 4 T2
(illegitimacy) 5 | 2t ~ ERERENZ FEREZM: -

MR (BT WET - BUTARR RS (R T
h

g e

22. T3 B4 en? BRE 4 AR (mid-level/ intermediate level

review with bite) (T # " S PR )

"EREBNRREEE ) B (SR BERE TR
FAE B (RPREE) mARBAREER - HR T FEEE R
My B BEZHE TRR B (EEBUT) T HEY, AR (directly
related to) > TMFEE " E'EAHE | (substantially related to) ° [t J5HHFD
e iEBE Y Central Hudson Gas and Electric v. Public Service
Commission Z& ° 1%t " 42558 ) (commercial speech) &l
Frag i sRAYFT A AL HE - JRH K T FEe , B THrY, 2 " '#E
FERH ) TS JREI P Tiltz " Etsasds | Bies -

(2) Bt % A A% (strictheightened scrutiny) (7 L " &1% )

BIREAEET » AR C RFHERE (FR) BUERFE—
"EEE (H T EES ) WERFER (5f]%), (@ compelling/
overriding governmental end/ interest) ‘©15 " B34 M | (directly
related to) ? 1B > ' SR ) WCHETE TR HETHE RS Z
"HEEE ) — RFEEAERER T mEE R ER  (MIEE

79 447 U.S. 557, 564 (1980).
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"EEEEE ) NBUFER (Bl ) 5 mmH - "SR H R B
Ve, AR T EEEAER  IRE T EEMER -

Firag " E3AA ) JiRES S FEARMEER - (AT EER
EREWNE (BE) "2 2B 52258, (necessary and
narrowly tailored means) - RRESEN » JhRelatiE sy - BARE
TRYBE (RIMEF) F8  (the least restrictive means)— #& [t
iy plEHA R EUR FE N FEE » nILGERAEIRI E Y © i
ey TRAKYZHXRFE B (a strong “less restrictive
alternative” test) WIESFH > B4 | BISEE

"ERAR A ) EERGE AR TR A X RH# ) (fundamental
right) *' > G40 - ﬁ% - it B - SRR - JNERIRITEH -~ BRAL
R~ ot~ KT EEESHRIANBITRZIRFIEE - BIREE
RECRIE TSI » PLAEW S T A]5EI3 48 ) (suspect classification) ——F5LA
fl i ~ SO E S A M U8 2 B 8L (immutable traits/ character-

istics) Ry + BBz A4 (ZERIFRE) » —AVEDER RS A R
e

i b Bl T =EAE EEFEEEE I DIEEWESR —
"By KT FREB BB AR JeitER T = B
MG ER — T RERAE ) S " R POBK TR

o Eilla R T NE L HEZ 1R TEBEE, Y & TEE

80 £ I E S ERAET OConnor €2 :TERBEALRARSBLERE
#% o EEF LR A3 o Grutter v. Bollinger, 539 U.S. 306 (2003) (J. O’Connor)
(“Strict scrutiny is not strict in theory, but fatal in fact.”)

81 pizg TR AMIEAM | 1435 T ANER - THEEAKAGER | LT
mE " AeREEBKSZICEME, F o FRFER B (G2 73) X
B 276 o RIEE T AMMAEA 0 2 RFBL AT (3E14) X0 BH35-36¢

82 AEBEEBHALZEE "RERME > BAFNGB,BAMZEEAM - LAK
FRRETETH 584 iR AREAE (KRB AERZEF EFE TR
S % B MAREGT  AMBUR MM o RS T IE AU SRR ERX LD
FBFZELFER @R oEei@E  rEEFE0R0REMARLE
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@J (" fEREEME ) FEEME) i TiEE ) (CEARGHENE ) &
) AR FFE (NEHMPBUTE TR 56E  HEHA
E@Eﬁ%%}{ﬁﬁb%iz o HEpiE AL (TS, - TEH
- TERE KT ERE ) RIESBRRFEIFTREZFEEE
TR 1% %%ﬁfﬁﬁﬂ%ﬁ ?Eﬂ(ﬁ—ﬂlﬁﬁﬁﬁiﬁéﬁﬁﬁﬂfﬁﬁ
(BGEE)) WAEE @ IHRERINER
B TIREERAD ST TEA % EE%FDW%%?EQ BRI
AR, WIRRRE - B [ HEBEREE | (over-inclusive)— —FFFT#—
fits Ao TR R SR 2 2 TIMETE ) (under-inclusive) — R H R
Ml o EEES ? EBNERRR T IRFERAD ZERTE, 2k
ERELCE T, - KBS T - Rl /T L HE ] 3 R U Al
D) "REEHENE ) FaEEE (CREE ) NET T IR
TR ks
2) TEARGHMN , FEEE ("HERE ) 8 T EREINE
iR HEE (T EEE ) Eleie T IRRRDIER
FEZ | 155 (a weak “less restrictive alternative” test)—— (%3¢
FEETEA TREeE o BERMEES TETE
3) fifE A %ﬁ/@ (WKEF' 2 TR ) EET
—fx ey TR DIBERFE ) 85 (a regular “less
restrictive alternative” test) o JRE[ > 7F " FFER B H 1.2 B
T s ARKERGFEERET "THmEABK 0 H
WEAMEE T WENE ER
4) BfA Tt AR | (TERE ) RUSEEME TR ey TR
WD HIETFEE | #ikS (a strong “less restrictive alternative”
test) > ARINERGFEERAT 'HEBEK  ART &
EFR - REEEIER RS R BEFRAETZL TROR

BOREME ) MINARREEFEHEBCERS  2AFRR - 2REE R
FX 0o oArdE (3269) X o
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%

# (RIMEE) F#  (the least restrictive means) %= |

5> Kelso #USEHASEA FRO=MET% " HIY, KIER
—OERARTE " =R EEFEERE - BEZ 0 BRH T 5HE
A (TR B JERERE LB JLaxERALEE
BT A3 A2 B o) > BB (“any conceivable end” approach) ; £
P BV (TR ) R JEEERA RN LEEALEE
BT & 523 fn 2 B 89 (“impartial legislature” approach) ; % A EEH
TR E B (TEE ) K HIEREEERG F A I X TR
SiEBAR FIRfeZ 55 H AE < B 89 (“actual end” approach) © £
b T=RENE ) EEEEREERPREE Y
£ (_B%’f\) TEBEESEE ) BEETILER (RS T
B A tbﬁj? "FE B THK, ZM > EREAES
B BN - %ﬁuﬁ%@%ﬁﬁ% CEE ) R 2 A R
27X BATE - HEZ  HEESE "THY,, &M m
tetnln " FEEIEHAZRBIE TS - EBENE (S8 " AR
B ) SR MR T FEREEAZEBE ) S o EBCRERE
FEDER] - B =P AR - &8 " F R B e B
ZRBEEEZECHEEAAFZARE ("RALHRB ) > ZHH]
AP By (TaEE AT BT OABEMEEAN ) EEE T, (F
F—— EE @S ME TR LA AT, RIREiE s o
"ERA L TEA (Robert Alexy Z%FfiaE " B ARALESK ) » #ITEE
7& NI > BRICE R DB BEEERE TS
o MITHEHZEE] " B AIENE | (standards of judicial rev1ew) ' |EH
% o NEFMEELEE A SEEERE QAR 28
FEIRRAY (FiR) sRhZha

>k=t EB}

83 Kelso (1992), supra note 77, at 532-534.
84 Bl A T RA ) RECHEREARRNEERE  SAEEH -
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[E =] 8rER "=, EEEEEE (KE P F 5
) Hi (Y #hiFrr) " HRyaEM ) 8 (X #ifvr) " FREH
LR ) MR R R AR R B > W B[R A
s (CHREY ) - B TERR ) Z5R T ek ZHr > HTRE
Hry " &, T, A TR, ZHEY > HFREHAHA
"EHAAM e, FA TERER ZHW > HFEREEHAH
CEEAAR | HR o [ S R B = R R A A
RS Y ol T EkER ) EEDITE X gl " S HEAER , BRERLL
ERGERR B3R A TEAR ) FERTFHRABBIBAREERY - Y
o " ARERY ) DL TEEHR EEDUT 0 B X 8 T A
MHEE ) fREEDUGE T EEAHEE ) SRR DU T A &I, - ThRESE
@ RAR ) FE - EEE PR FENEE—SERCR
TEAR L EARE > ST TREE TR BT SRR
MY @ TEEER ) FEELLE  TEEEER ) FELIT - B X
TEEMHR ) ERLUG T ERAERE ) R DU TR & - ToRE
wiE ) A (HENE S EEREE — A R
TR, ERERE - SRl TEFE ) B TSP BN Y 6
"EREESEEAY  EERDA B X @l T E AR ) R LG PR
ko Jh T A%, MR o DILEERER T =R (EEE—S
ook TNIE ) FEFEREGRE "B iEE - PERE Gl
D T BIFUE - stk o DUEEURR BRI T R
A BSEE] TEEEEIENE ) (RINEISAE BT ) 2R
A EEIAE X W (FEREHNRERE) <58 & (W) &
LAEBEDHE X Y i 58 |

w TR BRR R

EREE EAER R A ETER T ELBIRAN  BdSERE] (=
b)) EEEERE o HEIERE SRR ZATR UL (consistency)
Fe TR BENE (predictability) » {HIF 2R 5, - SEEAR0#E -
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TR - (F& 2N fnfhhE - Ealph & ot Tk - AR
R "R B A ) REREAT

(=) &%

HAe o T g =0 kL5 B HI | (hierarchical proportionality
principle) S TEBIEMEAE T ELEIFEAD , Z80E ~ WiAE=CENS - BARERT
THERIEE - RS - RE T HAIER ERIRE > JIREE
FIEMRZEE » #1iY THRE ZEARE > IThEESTREER
JECFAENE - Hox o TR X wwlRAl, 7L THWEEE ) &
" FEEIHZ B BER (RESR T Zm ) Bl TS
HiE oK TIRHEOEAFER ) RS (o' s
B ) i@ cme  REXFERAERZ > HEREEREZETE
= DL TER ) HEEN -

(=) & i*

R A RPFEHEBE —FB AN 2 R EH E
(Schutzbereich) (#ZAIFF& " HEMZANERR , ) » H B3 (&
MR IREIFFS TS E R A, GEAIEM " EXE
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91 See Takis Tridmas, Proportionality in Community Law: Searching for the Appro-
priate Standard of Security, in THE PRINCIPLE OF PROPORTIONALITY IN THE LAWS OF
EuUrOPE 65 (Evelyn Ellis ed.,1999).
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