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A Critical Review of Freedom-of-
Information and Information-Privacy Cases

of 2008

Dennis T. C. Tang™

Abstract

As a contribution to the series of annual reviews of Freedom-of-
Information and Information-Privacy cases, this article analyses in depth
the issues involved in the four most controversial decisions rendered by
the four administrative courts during the period from November 2007 to
December 2008: Supreme Administrative Court (97) Order No. 490,
Taipei High Administrative Court (97) Decision No. 755, Taichung High
Administrative Court (96) Decision No. 465, and Taipei High
Administrative Court (97) Decision No. 1060. Based upon the findings
of this study, the author amends the previously proposed “SOP for
Handling Information Rights Cases,” appended herewith. The major

findings and suggestions can be summarized as follows:

® An agency’s decision of not to disclose the information/data in
dispute to the applicant or not to correct the information/data in

dispute as requested by the applicant shall be characterized as an

* Director & Distinguished Research Professor, Institutum Iurisprudentiae, Academia
Sinica; Professor of Law, Graduate Institute of National Development, National
Taiwan University.
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administrative act under the Administrative Procedure Act (APA) so
that the applicant may lodge an administrative appeal to the agency
first and then file an administrative litigation for ordering the said
agency to take an administrative act of specific content (Art. 5, Sec.
2 of the Administrative Litigation Act), in contrast to, say, an
administrative litigation for effecting payment of property interests
or non-property interests other than an administrative act (Art. 8 of
the Administrative Litigation Act).

® Anyone who is not the data subject yet whose rights (e.g. right of
inheritance) or vested interests are affected by the accuracy of the
personal information in dispute shall be entitled, as an interested
party, to file a request for correcting the said information/data. The
extant Personal Data Protection Act (Art. 13, Sec.1 and Art. 3,
Section 8) is flawed by granting such a request only to the data

subject.

® As the Interpretation No. 603 rendered by the Council of Grand
Justices (CGJ), Judicial Yuan only recognizes that a data subject has

2

“self-determination right on personal information,” one shall not
extend the Interpretation to grant another interested party such right
so that the centralized judicial review of the constitutionality
enjoyed by the CGJ can be fully respected. However, this is not to
say that a litigant may not directly invoke/cite a Constitution
provision or a constitutional Interpretation rendered by the CGJ to

assert his/her right in an administrative litigation.

® The “correction” of personal information under Art. 4, Sec. 5 of the
Personal Data Protection Act (PDPA) shall be reasonably

interpreted to include “deletion or destruction.” When the pertinent
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regulation requires the information in question (i.e., marriage
registry) to be maintained permanently, the deletion or destruction
shall be replaced with “blockade.” The omission of PDPA is

another obvious loophole.

As the complainant filed a criminal action against his direct
superior while he was re-appealing to the Ministry of Education for
having been dismissed, the Ministry’s decision to suspend the re-
appeal procedure was thus appropriate. However, the Ministry shall
resume the re-appeal procedure when the criminal judgment is
finalized. As the information request in dispute was submitted after
the criminal judgment had been finalized, the request shall be
deemed as a request for document inspection during a process,
rather than a general request for government information. When a
complainant’s requests for inspecting the document of a process are
denied, the complainant may only appeal to a court when he/she
opposes the final decision of the said administrative agency (Article
174, APA).

The Freedom of Information Act (FOIA) shall be deemed a
“standard” law which sets up only the minimum requirements for
disclosing government information. That is, unless other statutes
which were enacted (or amended) before the date when the FOIA
came into force provide more transparency friendly provisions
(than what FOIA provides), or which were enacted (or amended)
after the date when the FOIA came into force unambiguously
exclude the application of specific provision(s) of the FOIA, the
provisions of the FOIA shall prevail over other relevant statutes and

regulations.

® As the FOIA was enacted to insure that all “citizens” have a general
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right to know, the appellant agency’s not responding to plaintift’s
information request has deprived the plaintiff (as a citizen) of the
right of access to government/official information. The plaintiff
may request for administrative relief without proving damages
(Article 20 of the FOIA).

® Para. I, Sec. 3, Art. 18 of the FOIA is intended to protect the
deliberation process of an agency. Based upon this understanding,
the exemption shall be limited to pre-decisional communications or
documents. Moreover, the exempted communications shall be
further categorized as either “facts” or “decisional process
materials,” and in general only the latter would concern deliberation.
The availability of the “facts” upon which the decision concerned
was reached, on the contrary, would facilitate public participation
and supervision. In sum, only if there is difficulty in differentiating
facts and decisional process materials and only if making facts
available to the public would disclose the decisional process, can

the information be exempted from disclosure.

® Para. 2 and 3, Art. 23 of Act Governing the Examination
Administration apply only to the grades review process, and shall
not extend to the (administrative) litigation process. Judges shall
balance the interests at stake in deciding whether to disclose the
“reference answers” to essay questions. In light of the facts that
making the “reference answers” available can advance various
public interests, including building up general public’s confidence
in the examination administration, while on the other hand, without
risking the efficiency and impartiality of grading guaranteed by the
Interpretation No. 319 of the CGJ, the author believes that in

principle the “reference answers” should be made public for
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reference immediately after each national examination.

Neither Para. 3, Section 8, Art. 3 of the Administrative Procedure
Act (APA), nor Art. 18 of the Act Governing the Examination
Administration may be invoked to restrict access to the “standards
for grading” during administrative litigation proceedings. Indeed,
the purpose of the former is to preclude the application of
provisions of which by nature would be incompatible with
examinations, but not to preclude the application of all procedural
provisions of the APA. And the purpose of the latter is to protect the
impartiality of national examinations and to prevent disclosure of
the content of tests prior to holding examinations. Judges should
balance the interests involved in each and every case to decide

whether to disclose the “standards for grading.”

As to the request for the disclosure of the best 50 answer sheets
(model sheets) of each subject tested, the court shall analogously
apply Sec. 3, Article 242 of Civil Procedure Code by ordering the
said agency to remove any identifying information on such sheets
before making them public so that no serious harm to the privacy of

the data subject would be caused.

KEYWORDS: Information(al) Privacy, Administrative Litigation for

Ordering the Agency to Take an Administrative Act of
Specific Content, Administrative Litigation for Effecting
Payment (of Property Interests or Non-Property Interests
other than an Administrative Act), Right to Information,
Data Controller, Exemptions (from Disclosure), Reference
Answers (for Reasoning questions), Third Party’s Privacy,

Anonymization.
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