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FET 499 : T FE A SR SCBLR S 2 F A SCRER Y
H%ﬁlﬁ“‘ WELATEEAEZEEMMEBRAMFHFILZ
W& BRSPS E » QB AR RE % TR
ﬂDIEJEEZi 2B G BNRHER 2 IEE M - FIARS
oo SEAN SRR REHFMBIFRE  FF _(FBERE
BEA - F R REARERN - DUNERBEN S LEFEZ
[RR) > BEEARE ZEEME » JNREEBREREARERZ FrfE -
HNpiH ek B R EBBMF > J9RTE AR
FILZHAE - LEARBE 2R EF 2 T ) -
A (6 (B0 25) B F (B FIE « | B HAEL
Th REFERBZGFENEBEREZERMFH HE

el \lﬂi

i
R T HHREEBRR ) 2 EAEARAI(underlying
principles of the Constitution) 1% :
— ~ R £ 4 & 2 2] (democratic republic principle) (§1)
RE v 5l (g — Bie (g0aPE0)

(#tERE - B:48)

HAIER (republic) v. #F (£ ) Ei(monarch, kingdom)
— Eife (BP0
REHMEH = B + B
(—) RERERA] (82 FHRIMERER]D
1. RHEEHIETEN S RERZT
= HAHHE(self-determination &
self-rule/self-governance)
(&) SrafEHA]
1. FHAIEY
1.1 F:4%75(State completely governed by elected
representatives)
1.2 FZoTE R&E&R (FEEIE) (Chief of the
state is not aking but a president)
1.3 REMRFELE - MIFEEmATEEEIE
THEEA P4 (System of government
in which the elected representatives of the
people are supreme, with a non-hereditary
head and a non-hereditary privileged class
or classes)
13 25 (republicanism)
(Cf. Ziass - (RED IR « &+ AL
BB ) - H 485 )
2.1 BUAHIHAHERER A% (public/common
good)
2 2 ga A RECH F B2 B (active
participation)iy " ¥t RIS
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23 NREWE TARFERE ) (cvicvirtug)ZE

Ryt fis - R £ 8280
N

(=) RFIHFAE
§1: T HERE - BRA KA REZRE
HFE -
1. "EEA , (of thepeople) :
government composed of the people
— AR ANE K
2. "TEEJ& ) (by thepeople) :
government chosen by the people and thus
responsible to the people
— thelegitimacy of the government derives
from the consent of the governed
— B E T (popular sovereignty) 5]
§2: MEERE Y THEBREIR S
§17:" N\EAEER - BB ~ Al R
§8120~132 : i ~ P ~ AP ~ filsC AR
3. "TEEX | (for the people) :
government responsive to the people
— BERARFIEIEREILYS (mord
standing) > &R A AT E
() REAF= (modes of democracy )
1. X ¥ (representative democracy) =
432[ 2338 22 (election)

(#tERE - B:48)

2. E##ER T (direct democracy)
gl (initiative) ~ &7 (referendum) ~
BUR A e (plebiscite) ~ BE 4 (recall)
3. 2:HiR F (participatory democracy)
TERERE (TTEUAR 2 281
R &R FA(" transparency” as part of Due
Process)
= EARERIFTIZ By RRE (B )
MBEAE By 2R R R 1 i (obj ective Grundsatznormen)
Constitution as a code of social moral
(—) ZEHE R E (objektive Wertentshei dungen)

NHEERRG )y R H EE E E Ry B AR Ea s R

(principles, Prizipien) -
1949 {EEEL AL (GG)8 1-111 :

CORE) LUNFSIZ BEARER] - #RILE ~ 17

BOR AR » TR BB A -
R 400 :

" BES T ILORRARY N R EREE T ORIE A
T EAERECRE AR Z IR TEER B
{5 ~ Uds sl or Z HERE - MR E 2 A RETTEL
FEANZRE FREEREAES - FEAB K

YRR -

1. FAHERINTE = N
(Drittwirkung der Grundrechte)
8 FLABGIRZ A T AT 2 ?
[8 FLok EaIED AR R 49 2
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RSER TN e s A e AR
SR HLER (BHORE 72 1) BHREE
%%ﬁﬁﬁ?

EBME R

(&bt 95 E T 542 BEHIA »

&l 95 4F_F 55 1012 BEHI - )

IR i B 6 R R 1
SEITREER] (96/07/11) §84-1 ¢ [ RE
IAGBLE AR TS B R - R ST L
B o FEAEHEES « BRES - gh - R B
(EBR P EAMR AT (5 - MRS (Rt
% P MR R U H Y T
BT E Y,

@ 54T JoEEEEERE A e ?
2. BARERIHY T REEFETS , (Schutzpflicht)

= 28 FK 2 (Untermalverbot)

& E5rEn g 2 DU fE 5 2 A R AR
ﬂiﬁﬂ%ﬁtxﬁkz 2 9
Fﬁi;,—ﬂa 2 (market failure) ?
FEELASEEE 2 B 1~ 3T ~ ST - il

3. TEIR{TFy, (state action)H ik
3.1 PRIVACY IN THE STRONG SENSE

Some actions are private as a matter of right.

And the Const. put them beyond the

(#tERE - B:48)

government’s ability to regulate.
E.g., Roe v, Wade, Bowers v. Hardwick,
Griswold v. Connecticut

3.2 PRIVACY IN THE WEAK SENSE
Negative implication of al the clauses that
impose congtitutional duties on public
authorities but not on the people.
BOEEZR T AT A BAREERT R
AN It A = FEEERHENEH)
(Actionsthat are not regulated by the Const)

33 WHOM DOES THE CONSTITUTION
COMMAND?

Lawmakers — Government officials—
All citizens (public function theory,
permission theory)

3.4 JUSTIFICATION: Limiting the Constitution’s
command (prescriptions) to state action is
to protect individua liberty by defining a
zone of private autonomy.

3.5 It is best to decide cases on the merits by
balancing the competing interests of the
“violator” and the “victim”, without
reference to state action.

3.6 EFFECT OF DISCARDING THE STATE ACTION
DOCTRINE
The Constitution would be viewed as a
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code of socia morals, not just of
government conduct, bestowing individual
rights that no entity, public or private, could
infringe without a compelling justification.
3.7 APPLYING CONSTITUTIONAL PRINCIPLES

TO PRIVATE CONDUCT does not mean that all
individual conduct must meet the same
standards as that required of the
government.

(=) EHTEEE " EREIRAL | (proportionality principle,

Verhdltnisméssigkeitsgrundsatz)

§23:1 DL E& WY H R > BR Rl (k- 178k¢
it NEH - R RS - Rt Rk
WENIFSRR R EE S > NELUEER
#z e

= ~ #1571 )R Rlj(doctrine of separation of powers)
— 7 H A PRAYENR (balanced and limited government)
(v. EEEBUF)
— BRI A PEAVEE -
RESMEEAEAE (v, " EEE B AR
(—) EEREHGH (P v HT7)
(=) 7KV o R iy
(hoR T RERE AR - S TRRERE LR © )
(=) BEEFE
1. Counter-majoritarian difficulty of judicial review
15 FH B R (theories of judicial review)

(#tERE - B:48)

FEERT as FIASFHEL (Hiter der Verfassung,
guardian of the Constitution)

2. FEAREE EASTEEH (Who shall guard the
Guardian for the Constitution) ?

Theories of judicial review

(Cf. Siass - (T 1w - & ¢ EER
EHFREFHT) 0 H D)
Justiciability doctrine

(Cf. Ziess » (T itdm « B 1 EEHR

HFHRE ) - H 82)
(W) BEERE v EEE
1 EFEREMUBGERREZE -
PR TEHEEERE » MAREEARE -
2. RLZIRIR?
REREFUEREREREZAVERE -
g~ A () JEAN(rule of law, Etat de droit, Rechtsstaat) v.
& (rule of man)
— RHEHIRETT B ARIHIET T
(bring the absolute power under legal control) =
BEFHY T HROETEL JFA
(—) BEIFREZATHEAZE] TIERE , #14Y
(supremacy of law)
GGS8 20-111 :
" Die Gesetzgebung ist an die verfassungsmélidige
Ordnung, die vollziehende Gewalt und die
Rechtsprechung sind an Gesetz und Recht
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gebunden.”
A BN ) 2B R ESR
GG8§ 33 : ... (4) Die Austibung hoheitsrechtlicher
Befugnisse ist als standige Aufgabe in der Regel
Angehorigen des offentlichen Dienstes zu
Ubertragen, die in einem offentlich-rechtlichen
Dienst- und Treueverhaltnis stehen. (/7 ERfE >
TTE R Ry s [ A B P Ra it Ak EI
B RCEHRR R  ABFE AN &)
® "1k HEFE AR

— BEERFEEHE
® " {IOEITE

B TREORE - IRENE - EEER -
® " {IEEH

IEEREFE - EIFHIE - A - B EE -
® "SREAE -

ENFEF B Z R E SER AR RE -

(=) IDEEE
O® EFHHAFEZARZ IR
GEREZRIANE)

ILDEERREHBUEE (TR HAD)
® L E MR

EEEAIEAE (oA IEAEAS 18)

{EREPRaEF A (R~ 525, K 529)
® EEIAHENEF ]

AR E R I

(#tERE - B:48)

(B 384, T 409, - 432, T 491,
B+ 521)
NLA MR A B (transparent) ~ A
(accessible)
® 15 MR ATLE ) (bill of attainder)
(=) WOETEL (RFERY T HOETBL HAD
@ JEEEH (8172 rhuu R RS 11)
® EERE (TUUARUEAEAS 5 S (1T
BUiE R A ) H 221 DU (2005 8557 —hR) - )
By 443 (JERALIEERIRE )
© R PRENINENE:
(¥ 3135 Cf. G185 » (HES I T fam
G BAGSEENRE ) 0 H 304 LU
R 394, R 456 )
() &AL
@ FE 530
(FHEIL)HE R BB 7 8
Hilf 2 EEEAL )
® \PEAARE
("EEPERE | equal protection of law )
® K ~ HRUEE
(timely and effective enforcement)
ho~ttg (R4 @RISR
(—) BIER&R
§142 (EEFRAEZEE)
HA1E8 10-11 (EROR AR REOREFEERR )

-10-
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1 R = Pt - (8143) —
SRR B 180 - S 190 f&5~ 215

2. WEFFEAR  §144 ; FEF 270

NEBE - ABHEERZ(L BOT
3. HifIFAANEAR © 8145 ; FE5- 214, &5 276
(=) g%

1. fREETAE ~ EMEE (88152, 154)

2. thEiRkE st gl (88 155, 150)
EREFREL 2 TIRERE > A AER
b o e REnA

3. g9 RIE
T (R (88153, 154, 14{48 10-1)
IHTE(RIE (8156, E{Z810-VI)
INFERE A8 65 (I iofriE4a%E)
SLETEANE
ENEAE
B0 RS ORPE (MY 28 10-VIT)
FoEEEESREE (F TREEADE D

4. DEREIRE (885, 168)

(=) #EE

1. ZHHEFEIRME (88 159~163)

B RFE A WE EBRE L - IIEROE -
T‘ig%zﬁ /zﬁi

2. BRITHE TR
(§164 : {8 10-X ; F&F 077, &% 231,
F#r 258)

-11-
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3. FHE - BEAIAIIE (A7
(88 165~167 ; #¥{£88 101, 10-X, 10-XI)
ALEEIRFE
(M9) BEABERATRRERTT ?
Al - EHREFEERFHEERER
- BEHREFEBR D AEEEAEE (AR
(—) BEXEHEH: EAEEZHHER (K B EE -
(2) BELE  ARBEZNEAN - =H "HENE
e FEEEMAZ B EEHIVAHE T - ANE
AlEE HCEKRAVEE (3518 ~ FlamsF) -
FREIORIE T {8 A H E 4 (individual autonomy) » 2
fEEA T EEE I (self-realization) A% E
Gerald Dworkin: “What makes an individual the
particular person heisis hislife-plan, his projects.
In pursuing autonomy, one shapes one's life, one
constructs its meaning. The autonomous person
gives meaning to hislife.”
o AR
(—) AMEBE AL O EEE - — TR
1. 1949 fEEAACES 1
CANMEEAERIL - FTABIRERE S A E
ETEE N RaE A PERLR © |
2.1996 FEIEE L ¢
"I S LA N S IE (E R A AL 2
FERRER] : (AR ~ R -~ R A
-

-12 -
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§10: " ANANEBEEZ B - WARFHER
ZHEE R IRE ©

3. 1982 Canadian Charter of Rights and Freedoms
RAORE A\ MEE R 2 B3 > {H Law v. Canada
(Minister of Employment and Immigration) [1999]
1 S.C.R. 497 (by J. lacobucci);EfEH T FERE |
A
PR RK 5 AR R SRS AR ~ ZIRENS =AY ~
BEUEHY ~ HHE R R 0 T S A B,
FEH -
AMEEEREANEEREEREE
(self-respect) & B 3 f& i& (self-worth) - A PEEEL R
- ) B R0 48 Y 58 % B i 5 (physical and
psychological integrity and empowerment) -

4. 1958 JAEE AR A R N MEE R 2 BASC » HE

7AEZEE & (T Bioethics Decision (CC, July 27, 1994,

DC 4-343/344)F87R 1 T 1946 FE AR = ML T FIH
At BB RN R AR~ B H R ER R AL AT
B S DRI ZHIE] (L JhEEEEZ R
HiJ(aprinciple of constitutional value) | -
(=) AMEE R

1. B 5% 78 [ AE (philosophy of the Enlightment)

2. Immanuel Kant :
Dignity is afunction of autonomy and is captured
in the definition of the human being asan endin
himself or herself; dignity requires mutual respect

-13-
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and recognition.
3. Gunter Durig :
Dignity is theright not to be turned into an object
for someone else’s needs.
(=) AMEEREEE A S £
1. AMEEER NEHE A KRER - EE
mBEZ 2 F 8 (asintegral and self-determining
subjects) - (Afi » AMEE A — TV EHRCPFEZ
FRAS © fff
8 s s NI E A 7
Peter Singer : BT AFFR M BAEERTRE S,
Fo WEEARBEMFERIAEZ AN - IR
(fetuses) - f& i EE 2 2 A (severely mentally
dissbled) - A& A= -
2. EAEZE (HEPUE) B—U AEZZL
21 fngR THEFEEHERE ) YIS IR
Mk B 8P — A 2 AT B R IRR
22 NMEBAVRILZ —  BIEAHI(E AR
FENEA R B PR RERT (An aspect of
the respect for human dignity is the right to
make fundamental personal decisions
without interference from the state)
3. A\MEEZ M
3.1 FHEZR B A 2 58I TP BE i
Frég o RN RE T EAE E - Bk

ZE[]

-14 -
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3.2 HEfRFEE
NHEBEEEA A] 73 (indivisible) - JRA ]
Jak(irreducible)
4. N VBB A= FAE (right to subsistence)
4.1 TERRFE A AR (99 BVerfGE 246) H A
MEEEE L " GERF AR BRI AIG (B
AIEEGT )
(P9) AMEEEgEd RERAE
(the fundamental right to privacy)

1. BRSNS S Bt s (B (E Y E E -
Australian Privacy Charter of 1994 : “Privacy isa
value which underpins human dignity and other
key values such as freedom of association and
freedom of speech. ------ Privacy isabasic
human right and the reasonable expectation of
every person.”

2. FERLT M ARLARTE 2 FHE Sl N B ERRI A R
Fe B2 R MR RER] -
B A = AR 1990 (Sammiung des
Verfassungsgerichts 1991/12689, March 14,
1991)
Privacy entails the right to withdraw the design of
one's private life and information about it from
the public and the state.

(1) ANMEEmg B R AREE
1. United Nations Universal Declaration of Human

-15-
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Rights of 1948

BN NE— W AANB BB R EPEA
AR ARG I E Y~ IEFRBINIY 2 A

TR o

P T ANEEMBEH § RS EN B85
P o NBIRAEME R sENEMR - 15

FEFE -

EoTR T ABRRMEY—5& BAEEYR
EEORiE - WA 2 N B R S E B3

TR < 888 ~ 118 fOoU LSRR 2 &

B R 2 RR I R i L P

PRI E RSB BR8N /2 -

2. BN AFE /4 (European Convention for the
Protection of Human Rights and Fundamental
Freedoms) R = R AMEELE

=~ EUEE

(—) EHIIE T (libera congtitutionaism) &
HIREUF (limited government)
procedural limits (constitution is procedural in
character, a commitment to individual freedom)
= negative state
v. & 17 E F F(socid congtitutionalism) &
TEFER 52 (welfare state, Sozial staat)
substantive ends (constitution as a means for the
pursuit of specific objectives, as a means of
determining the character and ends of future

-16-
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politics) = positive state
(=) "B (A B
M EER T | (deiberative democracy)
1. "E BE TR BE B BUMER -
2. BRRE

2.1 Déliberation/ thorough discussion
v. voting (— tyranny of majority)

Public judgment, an informed consensus
reached through thoughtful deliberation by
reference to reasons.

2.2 Preferences are not static; they are a subject
of conversation and debate (Liberal
republicanism: civic virtue)

2.3 Whole community (ordinary people, rather
than experts only) involved in the
decision-making process

2.4 Commitment to political equality (bans
large disparitiesin the political influence
held by different socia groups
— restrictions on campaign contribution)

(&5
SR (P EEREIFEANEAFAD > s (FIAR RN
M) > H 35~69 (2003 £ 9 HEETH) -

-17 -
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Richard D. Parker, The Fundamental ‘Logic’ of Fundamental
Law, 5 Ess ~ BER 14 - (BIAME L HmBER) B0
> H KA 1~ KA 47 (th Rt se e A EREE 5T - 2007 423 H ) -
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35/12/25
36/02/28

36/07

36/12/25
37/10/25
38/05/20
43/01/29

49/03/11

58/12/20

77/01/13

79/03

79/05
79/06/21

79/06/29
80/05/01

% 16 % ##
M TEAEFR

2006-09-22
BIRBUF R EE (BELED
T REIEARIE

A E S

(— 1996 BUFfEROLFEE 228 &L H » 51 49 )
BIRBUNEATEA "8 S8R
(42 80/05/01 » 51 44 &%)
TERREAMGIET ((TECaH)
FEREAGHE " BB BRI R
GEH S T SaE; (12 76/07/15 > 51 38 4F )
By 031 Sfre AT
(Bk T BETERE, - T BFEY )
TEERFRRR ) =B
(G REAIR — WEERESS)
LB I ) B
PR A > RS RIS T
T e )
(ZOREEPREFEG - [HEFEEREH)

BN =F = e N BN

By 261 SR AT

(EARIRIY] 80/12/31 &% 1E1 T A )
RS E#E (FUSERER)

B IE AW RS AAR

(HERE B G 2 T SRR A )

B S ERLRF Y]
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(4t &k -

80/05/17
80/12/21
81/01/01
81/05/28
81/12/19
82/02/01
83/08/01
1996/03/20
1996/05/20
1997/07/21

1999/09/15

2000/04/25

2000/03/20

2004/03/19

2004/03/20

2005/06/10

BoE#iE)
& 1F T Eh B EEL R A LIRS
JEE A SRR

E_EERAGAFME (HE2ESERS)
B U’K%/zﬁi' (4N
BEIT R
JETZEE (BERmmEEER)
”*“J’K%aﬁ'ﬂ% SR (WETTHEAR EI5E )
RSN
RGN - HECE B TUEE - B4R
FVURE A BRI
(HagfEan{T B R ~ A )
FEAREEE BRI
(BRI R 2 FHEE LIRS — B 4995
HIEE)
FANREEE B (B BB AETR )
BUKR ~ A7 EE S EIE - BI4E4%
Q=B Ci=)
=—JUeEE
(IEEIFas 2 \BUKR ~ B55EEE
G & B
(" RARHEEREZE " EmEE ) HoRmEE )
BTREEEERIAT
(BERREIR ~ BERR = ARER)

¥

)
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