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RS ;E‘,‘FE[ (US Declaration of Independence, 1776)

RERNRE AR ENE TR TR RN R o B

R E T ATHREGHEA > AL AL RERFRGH

Ao £ IR A P17 PPt B A B

GG HGRE A BAEEMY o T XA > Ak

RF A Gk ARIAM TP LSRR AR

EJ]JF%j' Pty s SR F?d 45 o3 (TR AR (| N AEARE S

BFTHOM ]

@;@“ﬁ@ﬁ%[amdMMMnmstMdeHMmmemdu

Citoyen, 1789)
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REURE  BF IE[ATENU SN AR T
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%[Vllgi,ﬁ ﬁﬂ$ﬂ{ﬁuvo
R FEHE R $TJ~F“ Y E S BT Ak
> RTHZ ] HEERE = AR ﬁﬁfﬁ*ﬂﬁg{flfﬁﬂ
EELH -
SYIR 3k AR R e b ] A E
B AU = RS £ S kY v
€ 2N U WD R
VUi BEAARBRRARARAN HABHREZHEE (¥
A TR GEHEE R ) AR SRR 1R
B TEBRAS ISR 1 R T sy fer e -
BV I PR ASEIERE B AL NP R S (e
j%ﬂﬂ@p,¢ﬁ\gmm PWUji
=~ XBEFEEIEY 57— =571 (% (Amendment I~ X of the
Constitution of the U.S.A., 1791)

g e ¥ IE"EF'JLPTW]‘ i R CRETD ) et 55 2
ﬁurai?ﬁﬁﬂi FI) TR HMEHH% o D L R
L - Al H (il of rights) - = 1791 ?Ptlfﬁg?’rgﬂ'i‘[#dfﬂ i

e John Ely :

KB A 2 SRR A A G T
AR (R P A e, ) = ﬁflﬁ\?[ﬁ/ T
SRR A 2 <Fﬁ PR AR )

£ 7K # 18 {4 (substantive values) 47 i& #2 82 38 fo » %%}‘ 74
EhHRERERE -

— TETR R RS
(a participation-oriented, representative-reinforcing approach

to judicial review)
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ﬁ?[*@ﬂ*@%> %W¢<@beﬂ¥%ﬁ'g_> Fl
14~17 (2005 = )
WrfEEY o7 %

?F?Hw P A E T 1 - g -
S RIS

IR ESRE NG
fETl [y By

EET Fiiiéﬂfgﬁ TS F‘J  FIEES R -
ISRy o3+ %

T
TSI 97 i

MLI—IHE WL ~EEEE R E‘#:fkllq |
ISR 5715

ST R SR -
AEE F%FJJ ’ ﬁﬂ?EliﬁHﬁij M7

WfEREY 51 1%

kA X BRI A S A

MR F D - 2
P B AR

(Universal Declaration of Human Rights, UDHR 1948)
AP P i D P S B S
(1R TR T 430 15

ﬁfj% (Preamble)

Whereas recognition of the inherent dignity and of the equal

and inalienable rights of all members of the human family is
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the foundation of freedom, justice and peace in the world.

JF fE 2
%U.Hi (Grundgesetz, GG) §1-II
EIT* 1'% )
fFJE‘E“ T MR AT A 1 R
AT AR » I R
ST (Yo - [ ﬁ?@%ﬁfﬁfi@ﬂJ
937 % (T ED)
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R FAE w“?r[ﬁw GEEN ki
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and Political Rights, ICCPR > 1976/03/23 % ¥%)
1. PJ?&[’
Part |
o) %
B e EJRJEI;F" F IV A (right of self-determination) -
P SRR FITRE PR 20
||@;qhwyﬁ~ T+F?\‘¢| VIR o
Part Il 57~ =57 i
IR (T EHE)
Part 111 Jﬁ fEZE7- 4 = fE
ST I (ﬁp[%\?ﬂ)

1= (et T A;»VgiEﬁ)
5y ( ;jii?tﬁ r&)

Py (M EpE)

1% <F%IJ FIFNDY S ess] ~ s eTg e -
SRV D

91 - i’# (T BRI ) 5 BT F R P
)

o S Gl i

I3 = (HEZH R )

I3 I (T EORD

BV T (T R

By A GEEVFN AR

g1 = % (A~ FE - @ T W)

S Ui (RUE S LRI

9T JefE (?ﬁﬁlgh)
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il

I
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S A O W RS g LS i)
AR (AT & *1@)

LA N -3 (%fﬁ'lﬁ“)

YA 2R (FEECES - W V)
P9I A PR (PR BT )

ST A TR (AR

YA AR (8 MR E Y T SR
DA R CPROREED Y 5 i)

Part IV 7= H " &= api] g
o= F'lﬁ% (Human Rights Committee)
PartV_31] “‘-{ R Ul el -3
E SN
Part VI 5P " fE= 537 = %
E N Ve
EEEE F
SE9RIT T {TFER] ) (optional protocol) » 41 A
sl T~ AT ES F“ (Human Rights Committee) y%‘w\ﬁf
N L T A O P Qr:‘? SR
P BIFERE T [T TRIGTH PR VH‘%
(complaint) - j}%‘ﬁ 1 AT J/éﬁﬁﬂxij ffﬁﬂq ik
3. Hgi=
YRS 1976/03/23 F ¥ e
TV 1966/12/16 #5% Bkt 1971/10/25 13&"{3?{‘ F[ Bl o
fi 2000104122 47 71" 7 S P ARSI 7 5
WO [FIBIE RS B L (F1 2000/12/10
&g = )

(
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R Ee 7 T*F"ffdf [“MEF||E[E 55 (International Covenant on
Economic, Social and Culture Rights, ICESCR, 1976/01/03 *
)
LA
Part |
9y %
B e EJRJEI;F" FI VA (right of elf-determination) -
T IFREF| o FE Y SR T ;E[Enﬁk{ﬂﬂﬁfl Bk 2 F
ISR T (T - (- D
r”rEJpJRHr EREIe BT EN,JF“@E[E[[H PFIII%['FEJEQ:\%
TR > iy T SRR (7 3L 2 AR
PPk 7 E s = 2 AR
TG - l[w BRI o (3727
Part Il 37 [F~87-1 %
iﬁfﬁ',%%‘ﬁi«';'/}iﬁg",
Part 11 87 fE~374 = %
AR (2 [EE)
C1a PO G L= PE )
YR (2 F’ﬁ@)
Z1a P (%Fﬁ%&/%@)
o1 1R (FERED
9~ 1R G P IRHe)
SYH IR (S o)
SH 2 I (TP
S DHIE (RIHREST)
I DR (YRR

oy
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Part IV 57 # flgZ= 37~ 4 = fiX
AR |~ AR *Fﬁl:‘“ﬁ

PartV 57~ * fE=p7—-4 —~ ¥
ENRAT A L [ O S - CE
2. ﬁ%fﬁ

JURYET 1976/01/03 F E o

TS 1966/12/16 557 > Bkt 1971/10/25 li_LH'fi’éf F‘ E2

fiire 2009/04/22 ﬁfﬂ{u_} - r= il‘;:“’fifsrjﬁ@ﬂj[gylﬁ;; A

W\IY;‘?“@‘FTI?P (AR BIE 2 5905 = 1k (2009/12/10 Ekg

=)

= I Y

o B4 372
rkﬁ@%g(ﬁv*@ﬁ)WFr“J%O
BRI TR ( Hﬁn? ) BpiFH

DRREESL o TR [T
Q et E”Tﬁ“" ] L“’i@%%%’@’l‘%ﬂ“[‘f&fﬁiﬁﬁ"ﬁlEJ[JJ A
Bagtin T “HL ; [/rgﬁj
ﬁﬁﬁ%/#éﬁ Wm@%P;FTﬁWHVg
B e R DRSS EER N 7
Cf. 7%7‘}%4\?? Eﬁitﬁi?}
FI IR S ST i T
I:%TJEJ Rt e O CXM o VﬂLFﬁf‘F
2R LYY FF[ E iR | (verfassungsmassige

Auslegung) e
UG S CRRE L BRI 2
R LA T
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o B 392 5%'&“?}[3], [18]
o Ty BT
§2 0 TRy A (R A IR SO R Rk

¥4 o ]

MRS
-~ WFIEHE L (Georg Jellinegk, 1851~1911) M [l By (£
(7)) %'TU | (Statustheorie)
C BTV - 3 DT IR
1. PLEhESIAE (passiver Status) — EJEIJ;Q%
S SRR (status subjectionis) > FIERIERI - )
EES t‘m’\ﬁ f (Leistung an den Staat) - * *J i ﬁ'p{sﬁ'%‘:"[/ fel
S FA' F?&FHJ (Gebot) == %ﬂ?ﬁj (Verbot) > ‘ﬁﬂ%ﬂ
By DR ANVART ) (AR~ s ) o
@gh%[’z-vmwwr; T T B 3*“;]&_1
RLP~ SAPRE ~ Ay S asi Tl  as RV EL o A T
g AT e
2. iﬁ‘@%m" (negativer Status, status negativus) — [ 1l
SRR A BT W FTJ"' (Freiheit vom Staat) »
?ﬂ—a B -
“negative freedom” (iﬁj‘ﬁy FIFD) 75EGRE = & (classical
liberalism) FA& o
3. Ayt (status positivus) — %ﬂ*@/ T I AR
fi b SR IS FI Sy o AR RIS
S FEAEA] - SIS E | l’?ﬁ%ﬁ* (Forderungen an den
Staat) * JEIZRAS (470 TR BIECR B R
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%ﬁﬁ%%ﬁ“ﬁﬁ%%ﬁ?ao
= kA (status activus) — = THA
mw%#&&#g#*ﬁ Bk * N%$1:
Eeieliie /J?F' M AEL I tf,{ﬁrj > A BRI
jf‘ 5] (Leistung fur den Staat) -

Fﬂ WFNJ ;cF“[g;ﬁ[:J " @RI Y ﬁIJFA»I
PR fl (R B2 ﬁjﬂ JFEY%)E‘?’?@&%F;@ (I
IR SR .
~ ~Robert Alexyr@%ufl@ﬁl?ti‘ﬁfﬂ_"%@ (Theorie der rechtlichen
Grundposition)

L) ROBERT ALEXY, A THEORY OF CONSTITUTIONAL RIGHTS
120-128 (2004)
1. A = S CFIPOARRF (UL T SPRRIPOARA] )

(Recht auf etwas, right to something) —

= E’!Té% (i (three-point relationship) 3 ﬁ%’?ﬁ%

1.1 x %y T feish G pusEF| (x has a right to G against y)

X= HaF|[= ‘ﬁﬁ‘ (holder of a right, Rechtstrager);

y= MEFHEF S (= d=AlF] L 2f5e) (addressee of the
right)

G= A (39%%?{%) (subject-matter or object
of the right) = F#F[#I5; ~ 5 £5 (an act of an
addressee)

1.2 Ft Fi&ﬁ%ﬁ["rﬁ = RxyG
2. GG 82-lfj§% ™+ “F“ FM@J (every person has the

right to life) FE » TRl Ll -

21 Xt @?UEI“} [T A f' ' (x has a right as against
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the state that it not to kill him)

Right to negative act = defensive rights (Abwehrrechten)

2.1.1 ForfEEE T IHEMEF] S 4T & MR (rights to
the NON-OBSTRUCTION of ACTS of the right-holder) - 7]
VIR SRS S T[T
?T?J‘Q'—@ ) f FJ%F’% » PR S,

2.1.2 FoUTEISE T RYEENEF] N M AR S IEF)
(rights to the NON-AFFECTING of CHARACTERISTICS
AND SITUATIONS of the right-holder)

R B R S
er{?iJ i:f ij[ll;*f I/j F[J 5 o

2.1.3 RITRBIF T PRBHA] * I ok A ot [
(rights to the NON-REMOVAL of LEGAL POSITION of the
right-holder)

FTUT - o e AR oty o S| RO R o (i
STV LY PR IR S b
TG T (el * i Hi ﬁﬁ#ﬁiﬁ?)
22 Xt [ TEF[f T B T 195 j El=E WY
r[ah%anmn%ammﬁmeMMemmnpmma
his life from unlawful infringement by third parties)
right to positive act= entitlement

2.2.1 ErRBIFIRIVAEIAGIYE £ 4T %107 (right to a
positive FACTUAL state act)= YRI5 [ﬁ 1=k %ﬂ\
f# (performance right, or entitlement, mthe narrow

sense)

[N s RS SFALTTE] S B BT R ok

- 48 -



17 (A AL A) HA
LR S A R 2 A R Al 5
] o
2.2.2 BURBIFKFRIVAGIVA S HEAT % ( @JJ};ELH Hldw)

pAaF] (right to a positive NORMATIVE state act)
= F?[ﬂgu [ﬁ@/%?@ (performance right, or
entitlement, in the wide sense)
BTN+ fets B R (20D -SRI ARAT] I i
!l (B ) 5 RrRBIEERIVIRGS (At
1) ’Mﬁ’l*f‘ﬁf[ PGl PR ) Elﬂﬁﬁﬂizﬁfﬁ%
HADH - RS (S B -

~ [ YN A A 59 (European Convention on Human Rights and

Fundamental Freedoms, ECHR 1953)

5y %
G AR T ¢ S R |
%&g[p|o
oy A7 AEFEEEiEh (882~18)
VB PAE ik
BV AIER i
SIS IR B (e
SITE AR
TR AT SR ()
SV B LR
EARA ]';'f Q:TE[%" k 7;'/%‘;’}[5& jf‘lﬂf@ﬂj
STl RUE S Lo —rI/E I
SN RET ORI
SY1 - B AR SR R
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I:U

\1

IV SR AIRETH
ST S5 I B
I DI I ()
SV iR WSRO B o [ TR
CU B 2 R R N S
2 Bl P L [l
Iy R TG AR BRG]

gy A PV S AR (ECtHR, 88 19~51)

\1

il
[

Sl
S A AR )
JDUH g Rl

El]:[lil

= ay FITE‘H (8852~59)

Nail
g

iy

l

. f;[as«l»?w ROEETS (A Written Constitution for the United
Kingdom, UK _WC, 1991)

L INSTITUTE FOR PUBLIC POLICY RESEARCH, A WRITTEN
CONSTITUTION FOR THE UNITED KINGDOM (London: 1991) -

= £] 129 {5 6 [[Pff# (schedules) -
5y 3 A#EAEPE1 (Rights and Freedoms)

7y Ay LA

(Part 1 Fundamental Rights and Freedoms)
5y Bl ARFEH
(Division 1 The Bill of Rights §§2~19)
T E S
VR Ca T BN
SYDAfE R T LV E
Sy MEpRpIEE S
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17 (A A RSB ) #A

PYHIE AT 0L S A
e M e
TN 1% SN i
SYefE RN
CIRE ST
oy - % i%ﬁ%ﬁqh
a3 %fﬁ < R
I = IR IR A
oY PR A
IV TE AR ()
LA T
TCEEZ I
Sy 7R e

-

N
g

lC_L
A

A S
(Division 2 Application and Interpretation 8§20~ 24)
LS 7y
(Division 3 Remedies 8825~26)
A MR b i
(Part Il Social and Economic Rights §27)
5= A RYFEI
(Part 111 Freedom of Information 8§28 ~29)
SO 1aF S2-Bil r B2
ALBERT P. BLAUSTEIN, FRAMING THE MODERN CONSTITUTION:
A CHECKLIST (1994).

5Y= 1 B4 A7 (Fundamental Rights)
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S F;‘?I’E} ~ AP ﬁf:ﬁi’:ﬁi’ [“4#F] (Political, Economic,
Social and Cultural Rights)
PV APTER (Obligations and Duties)
+ ~ LA R A (Charter of Fundamental Rights of the
European Union, 2000)

e

H'JI:% (preamble)
5y f1 G784 (dignity) (881~5)

C R S E S
VB PR ik
YT R NI A
UM [T S SR Y R
CUSIECS @V%@ﬁﬁlﬁjﬂ%‘ﬁ;’/ i
P1= #1 FUlifg (freedoms) (88 6~19)
Sy pIpiEE = VAR
SR =S
RN TR AN 3
oY) e ﬁ%t[ﬁ@‘?iﬁh‘\%@
oy % RUEL s A== @ p i
B = I REEEHE
Sy K ST

Y = E EEEER[ESIE

= —3

I TR BRI (R
gy IR RPN
PI iR MR
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- FEF IV

R RV

>EAR) HA

Py= fi T E (equality) (88 20~26)
CLI = N
CL e N N T &
oA A #*ﬁi;ﬁr[?[ﬂ* T
E1S B P AT S
SY A PR pIE A
CLIS NSO S |
917 A R REHDY T EE
ZIE [0k (solidarity) (88 27~38)
YA JefE JEHIEE ﬁfﬁ‘”@%ﬂ
e e it e i
AR I M alleass LK RS E
A SR FEERHE ip
9y= A PR ﬁiﬁﬁ@ﬂﬁ*ﬁﬁﬁ?ﬁ
YA iR YRR
PY g Y MAfE (citizen's rights) (88 39~46)
SEPUA PHfE ﬁ%@‘ﬁ?@

P T B

7’7

oY+ FiliE (justice) (§§ 47~50)
FJJP““{ e e S N |
gypae ["T SRR
SYPHA JefE PR G R = PR
C1 5 B S
23 #1 [l (general provisions) (8§ 51~54)
CUS( I PRV N IS T
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Iy PUfE B HAEF ]
= R S
JOHN S. GIBSON, DICTIONARY OF INTERNATIONAL HUMAN
RIGHTS LAW (1996).
1. ﬁ}l?ﬂ@ﬁ@ﬂj (Civil and Political Rights)
2. kAP yREF] (Legal Rights)
3. AP TTan’T{d/ (“MEF]] (Economic, Social and Cultural
Rights)
3.1 Author £
TR A gl TR R
3.2 Culture ¥ [~
BEY (O
3.3 Education f—»”sr?‘
T PN FESNYEY  Op%
3.4 Family = #=Afi
I ARSI S S A AL A
T EER e
3.5 Food fi*ﬁf
S A 5 AR -
3.6 Health ]’ﬁi’i@
A J,J,@ﬂ LRI AL CIL S EEt
Al @ PRI -
3.7 Science E[Z i
WE) () BISHEIAE ; THE P -
3.8 Social Security ﬁfffg’ﬁﬁb?
B R B R B B

‘zm
fig
iElE
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FH R
3.9 Standard of Living ﬁrrh[;f iﬁ?ﬁi{?
3.10 Right to Work — (=4
A JEH T I'E“Jl%iéf ;WE%*F?
2 FIpER s T e
3.11 Condition of Work =1 W& F[[1/ 7 [efig i fh
Just and Favorable Conditions
A P
T (TP RS R
2 q!z% N (25 SO I‘Pl%i*?i
- %’71’ A8 © Trade unions I/ FIFHERS ~ &1 iﬁgﬁj
T R 2 mm@ e
4. B M (Collective Rights)
5. Hr [EA&F] (Declaratory Rights)

2 IR BT ﬁ[ (N AREFET)
- @ﬂﬁ‘am?}fﬁ

1. T3 (87)

2. [l
21 ~EppiEh (888,9)
2.2 FF'| [EREF I (810)
2.3 I (811)
2.4 FLESHIFE I (812)
25 KFFEIFIP (813)
2.6 %ﬁ%ﬁiflﬁ“ (814)

3. vl (RS ﬁ%ﬁ*@)
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3.1 ASyU i (oM T e AR 815)
3.2 %H‘£'§%$@ (F%F’f@ 816 ; @'%%’Eﬁ@ff §24)
3.3 ¥ rgﬁ%ﬂ@ (7)1t 821)
4. s
4.1 KM (817)
4.2 EHEVIR T B (818)
5. 1@1'%7 M RECRD (822)
6. I
6.1 AFess5 (819)
6.2 5 (§20)
6.3 TN (821)
7. " REISGHIFSEEGED (823)
B Uy ]
L 55 (R puBREEEE [) > B 106~109 (2003)
1. T =H (87)
2. [N (888~15) (=4 TARFIEH ) AOF TR
SEPEIE ORI AL L|[ FBAEF T AT
1 (P J s R4S 0 R i
(I & F"'ﬁﬁjg[p[ Al (VS BT S e
RE %V EIE
3.7 *&?Hﬁ*’% (8817 ~18)
4, ?*F 1 (8815,21)
FEAE S TR ORI
5. %Ef»ﬁut@ (8§16 ~18)
ﬁ%ﬁr‘%@%r‘ F‘@ by iRy
5’}?!}'& (A - (pLE U] (due process guarantee) ’ f,
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AR (R 709, 491)

[ER B ]

By GRS - SRR ) s
PTEVIS2 A R T SIS 45) 5V 82 1 1~22( 2000
F) o

Glenn Patmore, ldentifying Rights for the 21% Century, in
RETHINKING HUMAN RIGHTS (Brian Galligan & Charles Sampford
ed.) 97-119 (1997).
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e Xy

GG § 2-1 FFE e 47
BT 42
o Eflrléﬁl (Human Rights COMMIttee) .........cocvevevevrvrvrnne. 44
MARETEHT (DIl Of FiGNES) oo, 38
3?NE?T¥?F’1%*|J[ESZ'53§;?;@ (ICCPR) § Lo, 42
2t NFFABIERE 259 (ICCPR) § 27 e 44
FBJE?E”JYF"I%?IJ[@'@?;@ (ICCPR) §§ 2,6 ~26................ 43
279Jiﬁﬂﬂfi%fﬂ[ﬁﬁ'ﬁ§§ﬁ #% (International Covenant on Civil
and Political Rights, ICCPR) ......ccccccvviievieie e 42

2t SRR 2 A0 M e (R
Y (2009/04/22 il i) » 2009/12/10 #8457 ) .44, 46

- A i (UDHR, 1948) §8 1 ~12 cooooveeeeeeeeeeene. 40
R+ %ﬁr% (UDHR, 1948) §§ 13 ~24,27 ....ccvcevveuenee, 41
H A %ﬁ(% (Universal Declaration of Human Rights,

UDHR 1948) .....ooiieie e 39
SFRE A (right of elf-determination) ..., 44
SHRE A (right of self-determination).........ccovvceiinne, 42
E%?%JL%' (0ptional Protocol).........owveveveeveereerseeseessreean. 44
ﬁ%ﬁi‘[&t%?% | (verfassungsmassige Auslegung).................... 42
EL g b (status SUDJECtioniS)......ccccveveeviveeccecceeec e, 46
HE - %ﬁlfér (Déclaration des Droits de I'Homme et du

Citoyen, 1789) §§ 1, 2,4 o 37
HE - %ﬁlfér (Déclaration des Droits de I'Homme et du

Citoyen, 1789) §§ 5,8,9, 10 .ocoiiiiiiiieiieeee e 38
B RESE oo 38
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S BIEFIEIEIEY (U.S. Const. Amend. |, 1V, V, VI, VI, IX,

L791) coe e 39
FBIEFIEEY 57— =37 % (U.S. Const. Amend. |~
AMEND. X, 1791) . 38
= et ﬁr (US Declaration of Independence, 1776).......37
S piay ¥ EIEE % (A Written Constitution for the United
Kingdom, UKWGC, 1991) ......cccevviieiieie e 50
Tlny b FEFEE IR (UKWC, 1991) §§ 2~8..oieie, 50
Plny b FEFEE IR (UKWC, 1991) §§ 9~19..e, 51
yﬁ FE T (negative freedom) ..o, 46
FRFRBE IR oot 47
[ S By 5P 2 %FP” (Statustheorie) ........ccvveeieiieriee e, 46
[ S 22 b %Frm-- = EIEY AR (status activus) ..., 46
B3 5 By b %Tu-- zﬁ iRy ok (negativer Status, status negativus)
.................................................................................................. 46
BB S By b 2 %Frm-- PLEAEIEE - (passiver Status) ..., 46
[ S By 5P 2 %FPU-- FhfFEY P (Status poSitivus)........cccevrvrveeeeee. 46
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