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— ~ UDHR §19

.~ UKWC §11 (freedom of expression)
§11-1: Hold opinion without interference
§11-11: Freedom of expression
§11-11I: Restrictions on the exercise
1. For respect of the rights or reputations of others;
2. For the protection of national security, public order,

public health or morals

§11-1V: License for radio, television, cinema is not

inconsistent with the Article

— ~ Checklist: I. Freedom of expression and communication

a s ST ANRA SR R EERHE

&~ Sam E HAVEE-- BERES S E B
— ~ B FE{EzH (democratic values),”
B F 2 PR (democratic process facilitation theory)
.~ IBKEHHER (truth-seeking theory)

DA EA./\

= G 52 (theory of marketplace of ideas)
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W

= ~ HILFEIE (self-expression theory)

B FE IR 5 (self-fulfillment or self-realization theory)
Vg ~ {E£#EE 2 (promoting tolerance)
H o~ GERIER

(—) B5 509 (" SimBH/ANRZEAER]  EEET
—RAHASIRIE - BIZELS TR IR 2 45 - &
HERER HEER - BREEAEESHEBUE
B EEE) 2 DRES DASEHE )

(&) BE5- 414 (?%ﬁﬁc B ARERER T DL EATS [
SER B A/ EwmBHZ T IEZRE -
FELUEREHE ~ @l REGAERUEZ NEE R E
HIY  MEAREER LS - VURHUE - YRS &S
MIFERETT A - EEERANRE - DUETHIRNE & H
2T R - HELE 3RS B KEH - [FRHER
EFREBUE 2 EEE IR - BV TR H
#REwm o KB RTGEEE - FEHEBEER AT
W REME AR - 2R - HIRLE
g RGO EBUEEIHZ &l R HAY 1)

(=) B5 364 (" SimBAHARIEEBC AL - BEREER
BN RFRE RN S i 2 ERAS - AREDUS A
BogfbiRE - BrlsHrA » (@b - EfE - &A%
K EZ % BLER BT RESwZE
o REES TR REZ #E )

» FEEACEE-- AN EAYIRIE
US Amend. 1:”Congress shall make no law---abridging the
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¥ 24 % ##A
freedom of speech, or of the press---”
B i Congress)?
Q EREIRIRHISER(FTEOBLARL(FE ) W:4EH 14" Amend.
et 1 Amend. ) 28 F A 51
E “No law” ?
Q 1% Amend. (EACRRAEEHT (R
E “of speech” ?
Q 1% Amend (REFHEIN RN RER TTH, - REMESH
(symbolic speech) » BT FEEIH LUT5k

— ~ S E HAYPR]
(—) ZEREiZFEE (censorship, prior restraint)
= FERH]

1. a8 " E=xieE# | (Alexander v. United States )
2. HATEEZ FE
3. JRA FEE (RHEEZIED  PPMERESE
3.1 BIIMET (ANEREF S R Bt as 2 s ~ R
Bk - IR AR RS ABUE S )
Cf. Near v. Minnesota (1931)
32 BUNTEAREG HRGE Cf. New York
Times Co. v. United States (1971, Pentagon
Papers case): heavy burden of justification
3.3 HAEERFIRE
1) BalE R e silitm <
(Carroll v. President and Comm. of Princess
Anne County (1977))
2) AR EEFEE G
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(4t &% -

(—)

BE#E)
(National Socialist Party of America v.
Village of Skokie (1977))

1% Sl(subsequent punishment)
=IBEE (= ~ REHIFD

.~ BB G (two-track theory)HY &)V ER A

)

(=)

IS NS AR & §(content-based regulations)
Prof. Tribe # /% “Track on€’ analysis: regulations
aimed at “communicative impact” » 4l : &Y E &
PRI ~ D8 M= i (offensive speech) —
M "B EAIEAE | (the strict scrutiny test) :
BUN eSS 23 2 Sam B HIRE AR REK (FHD
"EARIBUNAIZRFTL R - B RESEIHET FE
(necessary and narrowly tailored means to achieve a
compelling state interest) 25 " RHIEF/D > FE |
(the least restrictive means to further the claimed
governmental interests)
i == 3 PN 2 B 1Y /Rl (content-neutral regulations)
= HFf - HhEE -~ =02 E H(time, place and manner
restrictions)
Prof. Tribe f# /% “Track two” analysis: regulations
aimed at “‘non-communicative impact” but might

having adverse effects on communicative

opportunities © F14l1 » £ [F & FEAE (2 (A g 2
EESRETE —
T AR ((the intermediate scrutiny test) :

BURTEZESE % F 2 =am E thIRAIE Tiack (HED

- 206 -



# 24 % %
BB A Al 25 HA B8 B 8 (substantially related to
significant, substantial, or important governmental
interests) » H." [ (R BT 2% HoA R BB ,(leave open
ample alternative channels of communication)
By,

M A FEAE | (the rational relationship test or the
rational basis test) : Z2F 2 =imE HIRH]J5EK (F
B EABUT HRYZ &3 FEL ) (rational means to
legitimate governmental end)

= ~ EEfE G (two-layer theory) = EE[EEE G (two-tier theory)
BRI T LAE A A R BV (content-based
restrictions) * % 4 % 5 # AF {4 - L5 T AREFEE 2 (%
e
(—) =FEESH— 5EEiriE(fully protected speech)
W BUE ~ B~ S8 - BirEaw Cf. B 445
(&) REESw— ARERE (E2ATORE)
1. FEZ5= Hm(obscenity)
L1 JEF © 825+ B (pornography)
1.2 Miller v. California: the Miller test
a) Whether the average person, applying
contemporary community standards,
would find that the work taken as a whole
appeals to the prurient interest.
b) Whether the work depicts, in a patently
offensive way, sexual conduct.

¢) Whether the work taken a whole lacks
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serious literary, artistic, political or
scientific value.
EZ oy L
Issues of fact for the jury to determine:
appeal to prurient interest & patent
offensiveness.
Matter of law to be determined by the court:
Whether lacks serious literary, artistic,
political or scientific value is to be found by a
reasonable person, rather than an ordinary
member of any given community
1.3 Bi4h
® To possess obscene material “in the
privacy of his own home.”
® Child Pornography: Ashcroft v. Free
Speech Coalition
1.4 Cf. FE¢ 407
2. F§=E = (commercial speech)
2.1 EF L DMES (R 5)) /EHNZ S5
2.2 Four-prong Central Hudson test
1) Whether the commercial speech at issue is
protected by the First Amendment, i.e., if
the regulated speech is misleading or
concerns an illegal activity ?
2) Whether the asserted government interest in

restricting is substantial ?
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If both inquires yield positive answers, then
3) Does the regulation directly advance the
government interest asserted ?
4) Is the restriction “not more extensive than
isnecessary to serve that interest” ?
The fourth prong is satisfied if there is a
reasonable fit between
the legislature’s ends and the means chosen
to accomplish those ends.
2.3 Cf. FEE 414, f&5 577
3. FEME =5 (defamation = libel & slander)
WE AU Z AN EHI - Bt N8B 2
i
3.1 8 TARAY) ) (public figure)s
"B & | (public officials)
New York Times v. Sullivan (1964)
FEAEIANE (EE) THAEE
(actual malice) (7RE[ "HA%N | ¢ " RE K
BRMAR , RIS AENSE L) 18k
JEHITEE
Hustler Magazine v. Falwell (1988)
(Libel of a public official is only
unprotected if the falsehood was intentional
or at least reckless).
3.2 ¥ THFLA | (private figure)
FEAEINE () A Tlk ) BiE
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HIRE 5 B R AR 2 SRS R B /RS
W THEAEE ) 10K T RIEE
FiZfE | (presumed damages)sl, " ST IR

{8 | (punitive damages)

4. HKB= H(fighting words)
4.1 Chaplinsky v. New Hampshire (1942)

1) The insulting or fighting words--
“Those which by their very utterance
inflict injury or tend to incite an imminent
breach of the peace”, and are “no essential
part of any exposition of ideas, and of
such slight social value as a step to truth”

2) Chaplinsky, a Jehovah’s Witness said to a
listener, “You are a God damned
racketeer” and “a damned Fascist and the
government of Rochester are Fascists or
agents of Fascists.”
— It’s likely to cause a violent response
against the speaker, or it’s an insult likely

to inflict immediate emotional harm.

4.2 BIEME = (offensive speech) [ A HERE " Fk

‘=i

Cohen v. California (1971): The
offensiveness of a symbol (“Fuck the
Draft” jacket) is not a basis for banning it

and that people in public places have little
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or no claim to be considered captive
audience.

J. Harlan: “No individual actually or likely

to be present could reasonably regard the

words on the appellant’s jacket as a direct
personal insult.”
4.3 IR #w(hate speech)
ENARB R " AN R B2 7381
(content-based distinctions)H > 4EEEFERK
"HREE

R.A.V. v. City of St. Paul (1992)

1) City ordinance banned placing on public
or private property a symbol, including a
burning cross or Nazi swastika, if one
knows or has reasonable grounds to

know arouses anger, alarm or

(et &k - Rix4t6)

secondary effects of speech and is
justified without referring to content.
The Ordinance was unconstitutional as it
prohibited hate speech based on race,
religion or gender, but not based upon

political affiliation or sexual orientation.

. SRERE B
5.1 Schenk v. U.S. (1919): Clear and Present

Danger Doctrine

1) J. Holmes * {£fa] A S ERS 5w E H

AL BT Rk 9 K

2) MEETRRTE B ZH H RN E AT

H M2 FPR

5.2 Brandenburg v. Ohio (1969):
advocacy/indictment distinction

(EEAEIRE PN A= RN

resentment in others on the basis of race,

color, creed, religion or gender”

2) J. Scalia (majority opinion):

A content-based distinction within a
category of unprotected speech will have
to meet strict scrutiny, subject to two
exceptions.

a. If it directly advances the reason why
the category of speech is unprotected;

b. If it is directed at remedying

-211 -

1) the advocacy is directed to inciting or
producing imminent lawless action; and

2) the advocacy is likely to incite or produce

such action H§ - 75152E | o
. BEHES E(symbolic speech)

B o, e Tmmumh ) exprossive
conduct) » FIAITEREEE (BUEME) SBkH
wEE (CEENE) ?

6.1 United States v. O’Brien (1968)

1) If the government has an important

6
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interest unrelated to suppression of the
message, and

2) If the impact of restriction on
communication is no more than necessary
to achieve the government’s purpose
2 ERIEEI SR R A Ry
TaE

HTfl T §f= | (intermediate scrutiny)
6.2 Texas v. Johnson (1989) 4% EERiEHEEH-
1) 25k any person to “deface, damage or
otherwise physically mistreat” a flag “in a
way that the actor knows will seriously
offended one or more persons likely to

observe or discover his action” 2 ;£

2) J. Brennan : ARNZEH1 O'Brien ZK[F @ &

FoEZ BT FEZE (R B R 2 5
e
6.3 West Virginia State Board of Education v.

Barnett (1943)

1) BiE BB BTS2 % - HE -

2)J. Jackson : ”Symbolism is a primitive but
effectiveway of communicating ideas. The
use of an emblem or flag to symbolize
some system, idea, institution, or

personality is a short cut from mind to

-213 -

(Heka  RkuE)
mind.”
6.4 Barnes v. Glen Theater, Inc.(1990)

D) REBEE ARG 2 (ISR %ﬁﬁ) oAl
* o Bt ety 0 &

2) HE= R (C. J. Rehnquist) : réli%?jr“
IREEME C IRKIRIER & A 122
REZSamBEH ) 5 T ERELE ) &
T EE

3) WAEER(. Scalia) @ ZFINE v
F{T%J(ﬁﬁFFSSﬁJ)Z SHl R
HIEAE  FE &

4) mEERJ. Souter) /%%}JH/%E?%{EL
"B~ MR E RARIUSE ) 2
G - 55

5) AFEERJ. White) : ZE1EEREE S Ry BRI
Sam o BB T DINAREERY ) TIRES
o BERRMEROL - BRT L %ﬂ—‘i‘/ﬁJ%E ’
o BB BUR A 25 -

VO ~ e B BH(Freedom of the Press)

(—) AT E A B G i
1. Red Lion Broadcasting Co. v. Federal

Communications Commission (1969)

L1 JAEAUE B R A M T i g N - L
(BN Z 35 B A 2 B 2B TE
WAl - I EAE R & (opportunity to
reply).
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1.2 HPEHEE®E  WREERREAW T

(scarcity rationale)

J. White: “in view of the scarcity of broadcast
frequencies, the Government’s role in
allocating those frequencies and the legitimate
claims of those unable without governmental
assistance to gain access to those frequencies
for expression of their views, we hold the

regulations---constitutional.”

2. Miami Herald Pub. Co. v. Tornillo (1974)
2.1 fREREEINERE - AREEE A Z ARG

GBS IR B S R IE T R BB (L
BERAETSHANZBIE -

22 GEHEEE & PG BT EEN

g MEEAE -

C. J. Burger: “Florida statute exacts a penalty
on the basis of the content of a newspaper.
The first phase of the penalty...is exacted

in terms of the cost in printing and ...in taking
up space that could be devoted to other
material the newspaper may have preferred to
print...Faced with [such a penalty], editors
might well conclude that the safe course is to

avoid controversy.”

3. Cf. 5 364
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(Heka  RkuE)
(D) ASREREE B
Turner Broadcasting System, Inc. v. FCC 114 S.Ct.
2445 (1994)
1. BEFHE4REE R 2 (The Federal Cable Act)#i &5 4%
BB AN I RS L 7 SR AR B B 2 AR P B R Y
il -
2. FHREGERGEG AR - EEA TR EARE -
J. Kennedy: “The rationale for applying a less
rigorous standard of First Amendment scrutiny to
broadcast regulation does not apply in the context
of cable regulation. The justifications for our
distinct approach to broadcast regulation rests on
the unique physical limitations of the broadcast
medium...The broadcast cases are inapposite in
the present context because cable television does
not suffer from the inherent limitations that
characterize the broadcast medium.”
(RS EIE )
ot (BT 0 SRR T RN E RN THk
BRI IR RE T S i B B AMREEIA
SRR 08  INGIER T4 - (B AR 2 Bl E % )
SeVUER - H 233-290 (&L - B bR AR AT T > 2005 4
SH)-
Michael J. Perry, Freedom of Expression: An Essay on Theory
And Doctrine, 78 Northwestern University Law Review 1137
(1983).
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