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From §E1 (= T & &K E\' ] (constitutional review, judicial review of
constitutionality) ﬁjﬂ@ ’ iﬁ*ﬁf?ﬁ% A= F,[Eﬁ«'(constltutlonal democracies )& fiY
BB o | R EE P Y (Guardlan for the Constitution, Hiiter der
Verfassung) - ¥u7ﬁ’<‘kfﬁ QHILIEN E?'H?;@fff‘?@?i [‘% » PR ATEIR TR - FS I
B ) 5 R PRSI R A S S
J-- ST R PR S AV E A ffﬁf(?ﬂﬁ ﬁf‘1§7”ffﬁF)Fﬁ*ﬁ YHG
M W[F (R ) V7T 2 Da,uﬁ;gﬁlﬂ o AR A AR R R TRIVAR
B AR TR A E (£ 8 lWi%WﬁE(Wﬂﬁﬁ%ﬂi
NAEYE:D) F\,%&ﬂ F Z AR R o SV “standards of judicial review” (A7 k*éi,ﬁ?[@
ey 2, s ]I ] ”Kontrolledichte™ (ﬁgﬁﬁﬂﬁ;@) 3FG o

I AP REEEFTET BN LR AL T R S SRS B A BRI

pAL R = %‘f/z BI0E L F$(2001~02) » AERFE S B F %‘33(1993~94) E Qe R R GE

?Tﬁ' 4 (S.J.D., 1989) » % Bws @ % 8 #2452 (LL.M,, 1984) » L&I: it - SER =Y SRS PER 7]
1(1981) W= &~ 5228 1258 210978) -

B 0% 632 2 AT AR K -BIEPFRFEFF (/A2 RL) 3 ¥

SR T LE) S BFEH (5 AT A L) B AR B R

' See generally, DAVID M. BEATTY, THE ULTIMATE RULE OF LAW 2-3 (2004); DONALD W. JACKSON &

C. NEAL TATE (EDS), COMPARATIVE JUDICIAL REVIEW AND PUBLIC POLICY 9-12 (1992); TOM GINSBURG,

JUDICIAL REVIEW IN NEW DEMOCRACIES: CONSTITUTIONAL COURTS IN ASIAN CASES 1-11 (2003).

M g F AFI AR % &2 T > See generally, MARK TUSHNET, RED, WHITE AND BLUE: A

CRITICAL ANALYSIS OF CONSTITUTIONAL LAW (1988); JEREMY WALDRON, LAW AND DISAGREEMENT

(1999); MICHAEL MANDEL, THE CHARTER OF RIGHTS AND THE LEGALIZATION OF POLITICS (1989);

Michael Walzer, Philosophy and Democracy, 9 POLITICAL THEORY 391 (1981).

2w M & | (standard)# fﬂ d s ¥ AT LriE 2 #0586 82 (something established by

authority, custom, or general consent as a model or example) ;@ TR | (criterion) ] 5 #% 5] & -7

#7187 %y 2 &2 (a standard on which a judgment or decision may be based). See Merriam-Webster

Online Dictionary (http:/www.merriam-webster.com) » &~ F1 Tz §F A L% | S35, A T
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Ei‘ﬁf‘fﬁ' MR (R EE R e Fi = BIREE r%ﬁ@?@ﬂﬁ%fﬁ | (structure of
constitutional rights) (FWE rfli @a\??ﬁé | ) ;fj\ﬁl[ﬁ o %;aszlﬂ?"i—[ﬁ%gd;%? I ~
rﬂiﬁkﬂl 0 | (limitations clause)’ » T’"i[{r:siﬁ e Il ‘PFE KFE A @ﬁ“ﬁj rﬁ%’uﬁ"/
Kiﬁfﬂ | (implied 11m1ts) Fil[f, LRTEE ’F il "@INTHJ[ R HEI E%r" :
PSR ER TR o Tapg ] ﬂ[ﬁiﬁ“ﬂ[’%% | (general 11m1tat10ns clause)fF', JH- R
tﬁ Juf% b - ?ﬂﬁﬁ Wﬁku > [P FS IR EY 23 {77 A 1982 F ,L-di
5T 1 2B 5T 36 [ 12f” 5 T il *'JINTHII' ZH | (specific limitations clause)
% ST STHPRE D PEIE - B B 2 Buropean
Convention on Human Rights, ECHR)37 10 {2 ZFi'” - [fil 27937 11 {72 2 7 e

N

P22 e &% 8 )y O RPHE ARl KT RRTH M B 2130070 | 214-216

(2004 & 17 ) (17420042 ) g4 R (TR udif AT P22 FFABE 2 2%
A —4G B 7 i % % ik B~ (funktionell-rechtlicher Ansatz) 2 R Ag27f2% ) (et 2 8:%4)» &

9L # » F 119 2™ (2006 & 6 * )-

PRLERF (2R PR PR FAORE R EF AL RS ) B F

A LR ¥ )0 F 3542 (2005&4 4 Yo

ST A A iE K, D E S X i P A fE 2 ] o ; IEE T ESEE I

(Schrankenschranken) i 2% o % L R RZ X > (Fre2 BHE A A A2 %R) > F 128 (1994 &) -

O G4 2R iEr ¥ - ifsev  TREZ T2 EW T Hp A (“Congress shall make no

law abridging the freedom of speech™) » & B ”fo - BE N N “ﬁ% e &2 B E T

I * b B g AR 22T % A 4 (Congress shall make no law abridging the freedom of

speech unless doing so is necessary for a compelling government interest) - See Stephen Gardbaum,

Limiting Constitutional Rights, 54 UCLA L. REV. 789, at 800 (2007) -

! %;; 230 T b 2 iEs B2 BHERN BB EEE A pd > wWLE ¥ LB G g
CEES LI Fﬁd&%%% FErE R e

8 Se £+ 1982 # F i % 1 1%: “The Canadian Charter of Rights and Freedoms guarantees the rights

and freedoms set out in it subject only to such reasonable limits prescribed by law as can be

demonstrably justified in a free and democratic society” °

’ §36(1), Constitution of the Republic of South Africa (1996):

(1) The rights in the Bill of Rights may be limited only in terms of law of general application to the
extent that the limitation is reasonable and justifiable in an open and democratic society based on
human dignity, equality and freedom, taking into account all relevant factors, including-

(a) the nature of the right;

(b) the importance of the purpose of the limitation;

(c) the nature and extent of the limitation;

(d) the relation between the limitation and its purpose; and

(e) less restrictive means to achieve the purpose.

" ECHR §10(2): “The exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are
necessary in a democratic society, in the interests of national security, territorial integrity or public
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% U R R TR T k?@fﬁﬁrh fEFy > ELpy r[‘—tfu N k’@lﬂfﬁﬂ » H
Iﬂ?@?’%" T T R kM A 2 o R4 (external 11m1ts on constitutional rights) » § % 3|
REBAEERLZREMABA ] SR AERAAAR A RARTELA
e AL N (LA ﬂ = fix fﬁ* TSN VI AL
ST I | A AL el St A TUHﬁEUEJJ: F”i’ E FK“]‘wEi kﬁﬁg{& I/
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safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection
of the reputation or rights of others, for preventing the disclosure of information received in confidence,
or for maintaining the authority and impartiality of the judiciary” (% # p ¢ 2 (7@ &8 5 B X
DA RAFEAEL 2EF N NAAE TR FEFIP 0 1E R )
"' ECHR §11(2): “No restrictions shall be placed on the exercise of these rights other than such as are
prescribed by law and are necessary in a democratic society in the interests of national security or
public safety, for the prevention of disorder or crime, for the protection of health or morals or for the
protection of the rights and freedoms of others. This article shall not prevent the imposition of lawful
restrictions on the exercise of these rights by members of the armed forces, of the police or of the
administration of the State” (fr-T f ¢ $AtfE2 (712 > TEFZRMREE 2~ 22 % >~ B AR
B E A2 IR pd BAIE N ARE TR FERIN 0 U ERGIZ) -
Hido ! ol d TE2Q0D% 360E% 278 (ZRERFE 22 F ¥ rhid et #
MR R G2 pd 2R ) S eI &0F(2006) % 35 0% (B B2 pod L HGER
FE 2 oxtEd 2 BRI EAD Sd o Rl ) o
Pogppgy 2 THERZAERR ) (internal limits on rights) - a‘;] EREFEHTLE AR
- &2 fi'H‘“-r??w*vE d *EJ (FRIRF2HBE2 5-0F) LT e 3 J’Iié-i“l.ii‘q AL E
B FA B rErcF 2 VAR TS (expressiveact) ? (&1 FE L FE) X4 T2 F A ES
(AR i ire 2w i) 2 Tad 8, 23 ¢ RPEyaispd 2 (R §45
&_» %8 Lawrence v. Texas, 539 U.S. 558 (2003))
"Fgﬂ} |2 %22 T A #2¢ x f | (automatic and inherent) i 48 © — £ 4e & % %0 {{ 4o Eig ¥
{1‘%’;‘} RS A ai%ﬁﬂu\ 22T NP R RAT AR BRY AT g THENL &
B e F 2z |' féﬁ A B s PR TARIR A % (contingent)® T ¥ i 2 &0 (conditional) :
7 % 7 % R R %;ii , Jl #Eﬁﬂl%% Bl LR 2 5 P AR(bde s 3 KR 2
4 2 1L ) H= ¥ E R i?? B eh g 2 A 2 (substantive constitutional criteria) » 4t 4c g T 1‘%1 | 2_ ¢
B R LRERT AL F AR REARILE BT (P AR VD) Ak
1 TEARFHEP R ET A2 F (&R TR L) - See, Stephen Gardbaum, supra
note 6, at 801-807. A FizmEN " B EERI I TERIR ;73 T2 AR -
By STI Bl T R 272 TP L2 0 5E  EF 9 23T S WG g
rxamﬁﬁ%ma@&f% CL TR RO - Rk R ERIEE A P

B Lz R o

IFEMAL Ao IR R B HEAT YNGR T R AL R (i s
@Weg ) FO189-190 (2003 & 9 7 ) M AN (&%) T 489(2004& 17 ) (% RA
# k@ %JIEE’ SABFEE m G AT EIEd BB RB AT 2 2RSS EF Ay
KEF P RFEENFZP LR LN FBEP 2 GESFF O] FREFTE
¥R EES O (REATH) 0 T 183186 (2005 # 10 ) (T B2 E=E A R0 Ad
W23 o2 3 PGB Ry p R AL B 2T R P 2k R R M AR
LB R R HET2 ) 0 BRI  bAeF R 4 (A BT BRI ERRMZEEF L) o

FEASFFBA% (2R EHe T ($-48)) 7 857 » F 106-108 (2000 & 8
! )(ﬂ:frziﬁl FEs AT EE 3R & T RP RGP g o BETRY 2
FLEA o RAd L FERR)
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PEG RO  FRBAALTEGR il CRGPAES 2§ T M’”"E‘?EUF"
< % (predictability) » 73 ﬁﬁfu?ﬁﬁﬁﬂ]@ '/L*FJ o 14 CEER AR
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[ 672 &E[;I/Eff% BJﬂmﬂ;"r i3 V'F‘ i 2 A Jm =, %ﬁpeﬁ E;u”é?ﬁﬁlﬁ& 72
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TV RN RO VA ) R R T A Tﬁi%ﬁﬁﬁlé&’iﬁf E
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EIJ}VF' s TSR Ddagh s per N I TSR~ RS T flﬁitﬁiﬁ
fave ) VA i“’f,%‘:i"gﬁ U T & Xk # & 8] | (hierarchical proportionality
principle)ElfJ#ﬁﬁl > SYPIATEYRY e TR R f?ﬁﬁ’ifﬂ" T4y
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Bt ;b F TR 5 272%

4) BiFte 2 MR AR R RN F 2 AR T AR

5) 4 81 &3 9l Eensizt o #rf PR LA DRSS TETHE PFET 1.5% 0 § 10 & { %

2 1%

6) B‘é‘u‘*ja 3&3?’]‘7%,&% fa PESEIY g au,fizaﬂ gﬂ,—;gul g_ﬁz’a_lg_jﬁ o

et "‘i*ﬂ‘rwf‘*? BRERE o o (H5) RARFRPAED iR T RS
#?aa"iij”afﬁ‘*ﬁ_?" F ) @A THeR & (residualrisk){ B b ' o 500> ¥ A
%kﬁw@%~

_ ‘rpaﬁa ot FE’); lffa—i#;*——.,,fi%J il ,gyg‘gzgf\gﬁ,gﬁ_g;éﬁ; , ]—;»); { i e
m&%?*%’wwmrﬁﬁﬁi%*ﬁﬁa%?ﬁﬁﬁz#rﬁﬁJﬁriﬁﬁi?iﬁ%ﬁ
ABFAE F2 Fekg o u@Ep TR RS (H L] AR FPE ) mAE R
M (rick facton) s 8 TR T LRSS RS BRSO YR 0 2 S

3<J§F~J§;A#§“a‘<;\g4 i*}{,ﬂﬁi.}!hl—riﬁ fiﬁi.ﬁ:gg_} VA--3:1 I—**’J‘%ié,

ey
v
(30—t m g ) LG G «fjfLa"?fi**“‘ti” rf‘éﬁ"]—*J(rlskfactor) et T M b3g
rﬁ?l’lii‘4)—?5.’5)? '—Z#E B | (irrelevant)z ¥ > f@ﬂ;}*ﬂf(lw—“’@) ;‘}Eﬁml) 3) &
% iu%}ﬁev ¢$€%-£F’%\J
S TR B LR RAPE RIS DR EA T RE TR 2 LG RLBT
WRE RS v@$1$mxf&%9*%’¢wm FEgd £ Jmag*rfﬁﬁ
B2 ?ﬁﬁmif ijﬁrﬂ%%ﬁ1£¢ﬁi WP EFERLPAE A LT 2 A o
Tt - ‘(’ﬁx"f SRS RIF RS & 58 Zﬂkfﬁ")#\\’»ﬁ”’iﬁ’”i 7B AT
GEFLPRBPEERARD o RR PRI FEFI (BRG0PI )
Az @ a§5é3 G e B AT F)RFHE ST (A E gl 22
CERMTIFH2ZAAR F ) FIRZ$ 5 B T (confounding factors) - 7 F i L
; FRLER R ARG RS BT RFFEI LI
WL AT e EE 2 F \12::}7;1 —/\;sl'uj/;g_,l—/ggf?,; *f’*zcﬂf‘il‘ﬁi‘ki}?ﬁﬁ'&ﬁiﬁ EE@J 2
’,H-ﬁ I—%g F > 2ZNEEE B AAFEF S k;‘;?&%g&iﬁq?mﬁr '—L‘J‘?i“" \{@f—»\@'—iJ !
SR GRS (22) TR —HFAFEPF Rpma? v i b4 83 % 584
%ﬂ%%ﬂﬂ%%&%%&ﬁaﬁﬁpﬁg(mwﬁlnSE) ?%’ﬁBo
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REEEREMAL AR

RO RUE R P (b e) Iprge > S ope AR {1 - = ¢%;[ES«'9§$¢[£
[ B < ERE S (P2 TERTRG Fg’ﬂ “EEl 2 @Efjfﬁ ARER
g‘ff@ J (standards of judicial review) =JER ] ﬁi (&lﬁ[l[ﬂ F}J%

— \ﬁ_‘]‘gq r[,Lf}IJ}’%!E]IJJ Liﬁ:f%

TESFPR YRR o F AR R B ARV T
His =R paE Ay GG V7 EIRS CER D) il » f T E=f[ES 41 | (proportionate
or balance) » {1155 F" Iy (reasonable)jfﬁ

DR P G R PLAS F[ B A E,'J TS 0 Bk ( Prussian
Oberverwaltungsgericht, & EJJ“ rED[ES«IELﬁ FrEERE ) 1882 & Kreuzberg 2|k - 31?7[%
FQJE’; 2 SN S W R e AJ,&JJ B«Lﬁfﬂﬁiﬁrﬁjl% ) LA

F J—’-[j—“ﬁ |$F’?‘i’fl—L [/%;I,f'ﬁi'_"jjj__ ;Ré%t\i‘l?bﬁ' A= s [y -2t E}‘F[&I_{ K F
[ i - SRV - g T " s'w’ﬁf I

W4 7y Tk 'grjlﬁ‘ﬁfﬁ% I“J /FrJ Epo Syi N [ﬁH E EEE j;t[g;lej %\:El[éﬁ
Ay > F g PR ¥ W3 E'J ] (Grundsatz der Erfordlichkeit, necessity

I 2 WG RB] o 2RFEA o wH (323)2004 % - F 2130 F (R 221)-

B AR R T B R R hpkd o See, e.g., Paul Gewmz 'Privacy and Speech', 2001 Sup.
Ct. REV. 139 (2001); Vicki C. Jackson, Ambivalent Resistance and Comparative Constitutionalism:
Opening Up the Conversation on “Proportionality,”Rights and Federalism, 1 U. PA.J. CONST. L. 583
(1999); T. Alexander Aleinikoff, Constitutional Law in the Age of Balancing, 96 YALE L. J. 943 at 967
(1987); L Weinrid, The Postwar Paradigm and American Exceptionality, in S. CHOUDHRY (ED.), THE
MIGRATION OF CONSTITUTIONAL IDEAS (2006); F. Schauer, Freedom of Expression Adjudication in
Europe and the United States: A Case Study in Comparative Constitutional Architecture, in G. NOLTE
(ED.), EUROPEAN AND US CONSTITUTIONALISM (2005); M. Kumm, What’s So Special about
Constitutional Rights in Private Litigation?, in ANDRAS SAJO (ED.), THE CONSTITUTION IN PRIVATE
RELATIONS (2005).

B>t % B 2 F Stephan Breyer 31:& Tt &) & B| | e1¥ 2% > See, e.g., Turner Broadcasting System. v.
Federal Communication Commission, 520 U.S. 180 (1997); Nixon v. Shrink Missouri Government,
528 U.S. 377 (2000); United States v. Playboy Entertainment Group, 529 U.S. 803 (2000); Bartnicki v.
Vopper, 532 U.S. 514 (2001).

P gt ®O )R B 2 4 % % L L. NEVILLE BROWN & JOHN S. BELL, FRENCH ADMINISTRATIVE
LAw 218-220 (4™ ed., 1993); JURGEN SCHWARZE, EUROPEAN ADMINISTRATIVE LAW 680-685 (1992).
H ¥ 4] 5 Pichene % (CE9 May 1990): # & {7 52 fo(Council d’Etat) 4 2epe # £ £ 32 T8 T &
H B 18 34 B (The Last Temptation of Christ) » %13 2> & f% /& (ordre public)#Ti¢ & 2. &% » & 7
Rt g gk Errez £+ % ¥ (atteinte grave aux consciences) » ¢ » 3EF Hicdd <
fLIR2_ AP IFT o

O ERr g T s R R, 2 T &3 R A (doctrine of reasonableness) » i 4 R IEH 51 Mt
Bl BB o 4P 4% & 2 L. NEVILLE BROWN & JOHN S. BELL, supra note 24, at 220; Paul Craig,
Unreasonableness and Proportionality in UK Law, in EVELYN ELLIS (ED.), THE PRINCIPLE OF
PROPORTIONALITY IN THE LAW OF EUROPE 85-106 (1999).

' PrOVG 9, 353 (14.06.1882) Mt A %2 ik » %L 3 B Ul (AREREHARZRL) |
34 (B2 g2 21995 & 110 )5 HERE > 5k (3L5) < » p 117,rai$ﬂ (G EE AR
AP EUH] ) N F o (FE A MBI AAEEB) PP R I8 T > | 256257 (S A
ZR 1990 & 1% )o
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principle) ‘%{’? LT RS Il':””?JFr o I T Ml > T RIERL
AE L R TR mRWJmﬁ’ﬁﬂ@ P T EERTRCAD
(Verhiltnismassigkeitsprinzip) ; = = [1177 %3k FL 4 FJLE‘[J 3B W R REOE R
ok O o PPEREEEIEL A (EE ) TE TERTRG Vs
[E&”?f A5 #0515 € (Bundesverfassungsgericht) ? 5 %75 7 2 “H‘H[?F S Tk jFi[g;zlr}gL
] ) (Rechtsstaatsprinzip)* {y " 5L 4 1/ 4 #F | (Wesen der Grundrechte)™*[i’ I'| L1
rﬁ‘[%ﬁ}ﬁ i (3HA5) (UbermaBverbot , prohibition of excessive measures)=® '—T:,Eﬁ
SCEERIE I (Gebot der VerhdltnismaBigkeit)

(-) oz =pES A

H@wﬂﬂ“<%%wﬂﬁﬁmw b = R

D i BRIV R T AT RS IR - (R e R Al )

2) H J%Fr@ﬁ”%’>ﬁ o 2 P
vWﬁ%?ﬁﬁ§5$o” € ZIrF 3V 31

3)ﬁ&’ﬁﬁmﬁ@ﬁg®yﬂ§§£ﬁﬁy(pg>@@%¢$@gmo
CZIRE T VST

25 STk A TR o T ) VIR LA G - e

32 See, e.g., R. von Krauss, Der Grundsatz der Verhiltnismissigkeit in seiner Bedeutung fiir die
Notwendigkeit des Mittels im Verwaltungsrecht (1995); L. Hirschberg, Der Grundsatz der
Verhéltnismassigkeit (1981); M. Ch. Jakobs, Der Der Grundsatz der Verhdltnisméassigkeit (1985).
33 BVerfGE 19, 384; 23, 133; 43, 106; 61,134. See also, DAVID M. BEATTY, supra note 1, at 162.
* BVerfGE 19, 342 (348 et seq.); 35, 401; 65, 1 (44).
% BVerfGE 20, 351 (361); 22, 114 (123); 23, 127 (137); 28, 175 (188 et seq.); 36, 156 (165); 38, 348
(368).
% F. E. Schnapp, Die Verhiltnismissigkeit des Grundrechtseingriffs, (1983) JuS 850, 852. 3l A
JURGEN SCHWARZE, supra note 29 at 687.
37 BVerfGE 48, 402; 63, 144. %“»EL-*? Aoowdh (3213) 3
F RBEE R ‘w’»ﬁéf’*)ﬁrﬂ g R T s
(3x31) = » 7 181 ™ (F 239-246) (M ol p & é‘ ZBIEMA LT ERN S E
Jf?ﬂl'i Pt GIRA ) BERE w4 (325) 3 0 F 107-152 (T - B3 i v iR AR & 35
SRP o TEEBRR S S BERDLE KK G RP J), A (A AE PRRE R
(’f)>’(<” LB Y % 148 F 50T (F 51) (2003 & 12 % ) (M 6 )™ i &
BB~ s & R P2 R 5&“ BIRAI ) EZZ (22 2 BRI H—IRRZ g B G ¢ o)
(Fe~ 2 8=%h)> %628 > F 7527 (F 78-79) (1999 & 12 # ) (T+* bl B enimInp >
Wﬁmﬁﬁmmw—ufi€ﬁ‘ % ¢LWﬁw iﬁu@mﬁ BT (bR
BT % ﬁ%ii%ﬁiﬁﬂ'}—ﬁﬁ%éﬂﬁ%%}‘ |2 Bz 2y )y F 1T (F1-6) (o=
R L S 1989 &) (T sl R Rl e 73 & rmm SR Mﬁm RESGIR )
B oy TRE ﬁ PR ER B2 2 (SR AP ooa R TIPS E (R T
Rz pd "LF|P2LE R o G HAVERKATE, RECHTSFRAGEN DES LEISTUNGSSTAATS 29 (1983).
Yoot 2o A BFFTE IR BENLR §EG(95050)% 8215 17 (AEE AELR (T
RAGE LR TR EARA S R SEBIRAIZ 2 505 2 )k g R kR (80/06/29) ¥
19@2ﬁ(ﬁ*5i*%ﬂ“i’%f @ﬁA&WEW)$¢¥22"3ﬁ(¢wﬁﬁmﬁ
EETH 2400075 AT K FelO@ERr2 o n R S LEBIRERD ) FacdtiTiE (94 /06/22)
FIF(AARPAF RERITEEZ R L JIF S g iz o g2 a2

D F162-165 (T bl plx & 5 = 3
R R Gl RP] ) AT > T 4h

P
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EEFELEMLAMAIR
(R T T 1%
38T % > BT R AAHZ

— HRZF RAAA DGR o
—ASARARERAGI T RN REERARELZA S

bk
Z - RRZFEAERZIBERAFARERAGZIA ZHLH
B e |

@w?ﬂdﬁﬁﬁﬁ%mi@ﬁ%%>ﬁr“ﬁﬁ@h'fﬁrrﬂ¢@”
&%Méﬁﬁa_WEwu,jt“ éﬁ%ﬂﬂﬁ& P BEECERAY SRR
F'FE @ A UINfFUJ o TEBIF R %‘ﬂ%‘ﬁb;{—,@% & rﬁ[ S
B RO A - B 00 AL BRI - 3 0
QNS e TE e s R it TR T

ZERMTE TESPRGR R Y = SRR
1.i¢ & 1 & P (Geeigneheit, Tauglichkeit, suitability)

ol TR P A BT (<R RLA Ao (5 ) ] I3 Y o
@[@m?&i[ )u?ik - Jﬂ&ﬁ‘?vﬂﬁj' "9 4 ¢ £ % | (Evidenzkontrolle)f&¥ » = uiL
_fl\ CEEAS ) - B R HEEE (TS v jﬁ 7)) T 'rgéﬁn—iJ
(offensichtlich fehlsam)[¥f > 1 ﬁ;fai!F’ REEIS (P 42@{ NARIR:E SEETER=F I
o] 2o F 84 ERBFMaG ] Q@Fﬁ RESHVIING - R
SW%I\E';’%W PRIVIR IETE rﬁ[ AR L BT rTiﬁ &t
(Vertretbarkeitskontrolle)-- = 3% 5 ;mTZJHﬁ 2SS > T AR I/?ﬁ?' ;

[

l’ﬂ

FAEFHEP D2 SR UR ) PR A T F FZRR(97/08/01)% 8 ik 238 (511w IE K - 4%
TP R RATER 2 AW E 0 B AR ALEBIRADD < R A RNZ R BIR
EN 1(5/‘ AR R OF T2 (93/03/15)% 14 iF (NE 2 B | L AP F SRR B ik
LAER  LABEMERE) R % G Rk LT AR IRRT 5 7EE (94/07/26)
% 4 0F (%F’T\ ARRERRER D AL RRALVHE 22 LR IABEVEZRE) -

40 BVerfGE 63, 131 (144): “Den verfassungsrechtlichen Ma@stab, nach dem die zu wahrenden Belange
einander sachgeméiB zuzuordnen sind, enthdlt der Grundsatz der VerhéltnismaBigkeit (vgl. BVerfGE 44,
353 [373]), nach dem eine Grundrechtsbeschréankung geeignet und erforderlich sein muB, ihren Zweck
zu erreichen, und die Betroffenen nicht GberméRig belasten darf, diesen also zumutbar sein muR.”
(emphasis added)

1 BVerfGE 61, 126 (135f): “Die Anordnung der Haft erscheint schlieflich im engeren Sinne
verhaltnismafig, weil die Schwere des Eingriffs und das Gewicht der ihn rechtfertigenden Griinde in

2

R R RN

13;1?:

angemessenem Verhiltnis zueinander stehen”

© bk f T By 4gi% | % (Mihlenstruktur, BVerfGE 39, 210 (230)) » 46 1% 20 § 54 i Fo o 7
RalpES ﬂ BREASTR TR iRl E £ 2 T A "3%12' IR AT P g H.?lx#’p
WEP O FEPE 0 AT A ER S g FFAT s wdh (5232) F 0 F 30
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558 [REMBZEHARE | 2HMat4

FIF NE RN ONRE RS ¢ EF[}U ; 43ﬁﬁ& M3 26 ﬂ]@;%é (intensivierten/
intensive Inhaltskontrolle)-- j R S 2 S R RS TR STy
2 IR1% | (mit hinreichender Wahrscheinlichkeit)g% ﬁ‘?ﬁ’ﬁ%@@ | (mit einiger

Sicherheit) - **

2. & 4 Ja P (Erfordlichkeit, Notwendigkeit, necessity)

SR [lf“}%'lE‘Jﬂiﬁﬁ’?&’ﬁT%— oA (T PR BB S AT -
’:’[’?F?l;' '— ‘—"E,I ;} A [ R |{:¥F[ T3 & A futa r] A #(gleich wirksam)
B EAMATRA KA S 2 FBTHER | o g P T EA
E %~ § D E1#E(den Einzelnen weniger belastende) v =1 - [ﬁjﬁiﬁlfﬁ
(ebensogut)}i’?}ﬁ IE[SJEﬁ | 46 | =t ?i?{’; FrodE e = B | r ‘U‘E' 1 (erfordlich) ° vE
[P TSR MR O ke (A ij G o e 2 E= = I§J:‘F £

rﬁ'[ﬁ "‘J‘ﬁ’l‘i Z[‘Q’FHIEJ : "‘Jﬁ“ B =R ﬁ'[ﬂ f Jﬁ 747 (desselben

Tauglichkeitsgrad ) ° éﬁ%gllﬁ?ﬁ JESI Fﬁj '—[ﬂjﬁiq}?ﬂ (pr EERDE Hﬂ};’ ER I
R plag FJF HH=EBl4F5& ”F‘,p [ vt sa i I s b St
ﬁﬁ?ﬁ%ﬂ/}ﬁ%ﬂ:’ﬁ#ﬂ Bl % 1§ {4 8% > 7§1F",E¢ "é.f[’,j/” o BN MHARREARAELEZF
BrzgARA LA EEZAL LEBERANIFB AF 2z RE28E
9B A R ok ik BOAT AR o RLHR S TR T R 2 H L T A S AR

Rt RAGZ Tk  RERR/AREERERI A1+ [’E'Ef’@fi% %
ftuﬂbiu}[ﬂjﬁ{q}f‘f%i@)fﬁ*ﬁ\iﬁ IEJ VA () EJJ: 7;[ J E’IT‘[ES“I#%&‘AT% g
SR DO - (B LR A J}f“rli U 5 7 B
FEE Y | IE[SJ*[/JF&E[Q‘[?EJ% , ?'lﬁ%ﬁf[t@thﬁl o PRIfF= 5 ﬂl[r_}f%@‘l I’[;‘LWJJ‘F;LEI”J NS
Bt | UL b T s |

EHE T R SRR R U (B IR < ] LR

* BVerfGE 50,290 (333f): 7 L #4243 A& K2 2§ L FRFEF B @2 TR LT
AT A BT s LA - T Y 2 g\‘}' xR o 15,_“:}7;\ ¥ EerIE A S 2
ek I GET AT AL SRS ER c AR B TGRS 2 F - iR R
FE I -0 Ipriﬁiﬁ’f&?mé BEPNFVAEMZ EE . 3laFF 4 0wk (323) 2007
2 0 620

“ R K%/z,zrm—ﬁﬁﬁ?/im’ B0 FRFRA o wmdh (323) 2007 2 - ‘?’43 nE (O
61-66); g3 B » = —'ﬁrm SREHUEEFTE—FABREE SR SR T6 0T (&
L FEFAR LY w%ﬁ)

Boga TR "é;imm % | % (Minerallbevorratung, BverfGE 30, 292 (316)). 51 p f 3% » 3%
(3£37) % F 59- P¥K%?/ﬁgj= (M T2 B &S & 280 o (Em
FiEEBRPLEE) (5 ) F 106-158 (1997 £ 6 7 ) o

% BverfGE 33, 171 (187) ; sl g FFAT o mdh (3237) 3

Toga TR Jﬁi %] %% | % (Mineraldlbevorratung, BverfGE 30, 292 (319)). 31 p g3 ¢ » % 3k
(F 37) £ > 7 80-84 -
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R S SR I R bk SR

bﬁijf?@[%%ﬁf[ﬁ' 5 ﬁ?ﬁ ’ Iéﬁ%@ ko o % T8k5% | (Apothekenurteil)*

ﬂfﬁﬁ—t = EREARE - E“JJPJg{E{I*‘ MEG

1) T HEAAVESS = A7 | (die reine Berufsausiibungsregelungen)-- =1 3 ¥ {El figk
ESE S iﬁifl e T 2N (Art und Weise) ~ = B %= (Mittel und Form)
T Umfang) U 51

2) > @IFIEM ) (die subjektiven Zulassungsvoraussetzungen)-- 3k #(E—
MR TP SR I P
(Zulassungs- voraussetzungen) ° {J][14 @ﬁﬁﬁ,ﬁﬂi’ﬁ [S(Altersgrenze) ~ fol7f
R Eﬁfiﬁjﬂfj( Sachkundenachweise )= ;

3)  TEHEIEEMF ) YR E(Stufen der objektiven Zulassungsvoraussetungen)--
PRI R - E“‘ﬁf (IR e S R AN P U e T
VBRI A AR, VI -

RAkARNTZ TeghBA &k TRARER L B[220 |5
:Fﬁ’% BB A TRAMEBR Il EA (L) 28 RS EELE TZ TR
d-4& & F B ] (the least restrictive means) o 7 T 1> S B 7 r%%#‘%g\ feye T
T @,:ﬁ[»j’gkj ZURITR Qﬁ[ﬁ TEERYEIpU Y IFQHI ) IE,F ﬁqvﬂ:f;ﬂudi@ﬂﬁéiﬁ‘ﬁ
JRUETRE S uﬁf'?" V "] PRF=E TEERTRE L, N TR
HUIRNESUP P R AL SR N KA mi: (F8) %> ﬁF[[{,«LﬁU[ﬁylj\%ﬁﬁ
220 | 4 N@ﬁﬁﬁﬁbﬁowﬂW?mwwﬁ!

3% & vt R P (3 & #78 & Pl ) (Verhéltnismissigkeitsprinzip in engeren

Sinne)

BiIE i rﬁt My o Dt R AR o TR ETTRUN E'tﬁi@”"’?
N U(I?g ) B R T T riEl’?ﬁﬁ/ﬂLJf;: Bl o2 (ARobert Alexy™
el LA 7SR TR (principles) ([l T (rules)) LA § & LA
BRI TROEEAA » 2 KRXEA (L. r@ﬂx[’“‘ﬁlﬁij (optimization
requirement) ) ° rﬁfl [ e T Mg %LEU/'JEJ%%" AR EEE ER R
(empirically, or factually, possible)./ " & {*fIf 3 F%Kac;.F“lﬂ’FLEJ[J ] /'Eﬁﬁ? Mk
P legally possible)y - (B L+ AL B FTS R
-0 CGERD F'JFHJEE > 2y Tk FHJF“ L (ER) ﬁJﬁLﬂfEE PRI T
fel 1% 5 RUH] (FEF;WHU— £ I%IEJ:‘HI Py ffIJﬁanin’ﬁé’?f’;’?ﬁiE 'Bv) R
A 1 AEE TS HIRE V*Jﬂ?-- TRV AT R RS B A (L

*® BVerfGE 7,377 « # ¥4 %> 4 » (M 8Epd (1 1F4), 2 2k ) foob (7 4520
FoEERAHETE) (- ) B 128-182 (1990 # 10 # ) -
% ROBERT ALEXY, A THEORY OF CONSTITUTIONAL RIGHTS 66-69 (Julian Rivers trans., Reprint 2004).
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5B TREBBZHEARYE) BAad4
7 fi ] ’IEJ () PR F?F*EIEJ (EEED 2 48) i7 1 B ST 2

A TRV » Rk o T s g R 7o T e - U
WU V- A FRARAREAM SRR (RE) AT ULAK
BB NBLAMEY (T&) - ZEFR TREREZ M (seriousness of
intervention) » P12 RS AAMERARA F A4S ZH0th (CIRIE) -
B > I A AR 2R S — s AR o (B B A
%WWR’Tﬁﬁ?TWmﬂ¢@F%ﬂa&%ﬂ%@w%?°*Fﬁé’r*

787, (Menschenwiirde)2 [ * £y 111, SRS~ (720 SR 103y
Luth;ftsor’ﬂ%’ FFIF—F”E BN E‘féln i “r‘ﬂfﬂﬁfﬁ@:f 1o s [l o LR T
iF M SR SRR (IR B s ALY o R T B AR o
KRl (ZEge) VB s SRR gk o HNE A AR

o F@a%ggg%ﬁg¢@w [;J:f Bt UEYHFRZ TREEAL
g - @*Hvlé—ﬁ JUHeR ) - —’Hiréu & p&jﬁ o3 TIEGRL? Ry
PRI o PR I 2 B CEE R S

RS EBIREIRI - 5 JIER TR FRpeR Y FRE - B~ A6 TR
%M | (Gewichtigkeit, importance)=® 4~ & €7 [ # 474 | (Dringlichkeit, urgency) ° %?EJ
WU R VERIE o fiRE A E #A TR B AT R e = (Rl = 78,
o T R CTEIRICEE ) TRl St e AT T SRR U M%EFJ
e UG s S A TR cp}ff[ D el rﬁ%—g[% G RglEl T
(SR

I (AR S ) P TR (T R R

*F%iﬁﬁﬂiﬂ? B /1‘ S A R g 2 R T R S

NEIESN SN F’??' TEIRI A, P r’FE‘hTI%?IEI [ TR R

Fﬁﬁj FILJQ;M\ Ti‘IFAL&‘—LJE IFIJF»}—E&FEE s L[] TR L [/f%{ilfh f:[E/[ M Y

(EHIE > BTN H R il fssls o vep=splim » (TR~ 35, ™ TR

N Mgt ) Hipsr F’ﬁi}f FI%5 | (permissible/ legitimate interests)?.l’l’%‘-j‘ M- g
e

p e RS EFTRG  po7e T SRR [ A e

>0 BVerfGE 7, 198 (208): “Das Grundrecht auf freie MeinungsiuBerung ist als unmittelbarster
Ausdruck der menschlichen Personlichkeit in der Gesellschaft eines der vornehmsten Menschenrechte
iiberhaupt.”

rz 4o oadn (3£37) % 0 F 520

Porzod o oEdh (3£37) % 0 F 520

- 14 -



REEEREMAL AR

BEZREN (= 2RBEAAMIBYL 150 x REFRZIER)
v

m
&
N
beh
gﬁ\
=
I
&
BR
N
beh
Her

‘k*'- X /ﬁx\f '\—‘»'bj]ri}
[
(22 R2ABZERENR x L2 B44%)

Al (g T PR = BETEB?S@ ’ F%F’E'L\?‘iﬁ? PR 'EIUU/%%J?E]%‘I‘%J
AR (@%ﬁii ) rf@ﬂ’%ﬁ’ﬁ[ g =R TR 'E'@ﬁ%ﬁi‘l‘ﬁj > [p R Y R
~"ELEH§Q [’ﬁ:—[/ r*"ﬁﬂﬂ y T ‘E[“ s EIE[’:Jj' N Fﬁl%ﬁ , ﬁ@gl_’g[“@ :ﬁtjjz%z[,_ rngE‘?E [EI'U
VFTJ”“Ii o PRI = R PR WE“FQ(Q% T DR R

Jﬂ&ﬁ[@% (#{) fEa = BB AER Y TEIRY ) s A’gl[ <F““ v %ﬁﬂjﬁ;d‘;
rE‘E”i* A ( ,f' Jas EIIZ RN (TRSIETRE L) > KuEEE T
[ F’ﬁ_i‘ (RN S S N F?EJ J(EHH%[;H )KL AR
F,?*'*‘E CEIRY Fuulfkfﬁfsé

friT | 'EJ]*L['TI**'JL_IE“‘@%EF fl{ﬁj/r FIAY l)ulfkﬁ?ﬁl JFF'I'E/‘\'FL} BE‘FQ%‘E YH]
sy TP [f‘mﬁﬁj FF”[FL [EL F” CE[ () w@'gﬁﬁhﬁll’?ﬁ
iy PE R per S B T TR [’ﬁélt(ﬁl’x)F Bl o T golyk po 2 4, s
WELGRE for Vi o 2 T IRTER R rFJﬂ B === = ﬁﬁhﬁg?ﬁﬁ[ G
TR o A BT _ERREAA SRR (R VST e R
ﬁ;g\m\ TU o é‘},\;‘:FuI?F‘ 7[:?1/#‘ [J I S;"[@J JI/FL [—‘f {Hf(‘;[J, [/ﬁ,;ﬂ:la@ | (EIiﬁ@E)

16 > AR ISC-E T PR o BRESY T ESRTRCRIT ) AP S e T gt
uﬁ%ﬁ’fw“ BN SRS T i T2 o [RVIRE - 3 L*E[EJ‘J*”JE@F‘J]%:
= DrE1979 F T [ﬂ ZEHOE K (Mitbestimmungsurteil)! | T @[ﬁﬁ"%ﬁff R
B%”F]%Ej’ SRz Z A RPVE R &R LT PR E‘, | (Evidenzkontrolle)

r7“<1»ﬁ [fﬁ%ﬁ[ | (Vertretbarkeitskontrolle)=® ré‘FqY I F’\ﬁéﬁﬁ[ | (intensivierten/
intensive Inhaltskontrolle) ; > = %54 H o PR T [RIpAR T & A AN

PpmouEE A A B pERER S o R4 0 04k (GL37) 2 > F 50T (F 51-59): ¥ R
4o w4 (3£3)2004% > F 213229 ¥ A AEE Y STSEEEE Y 2T RELAE o
Mgz o m (323)20042 > F 21300 (F215) (Mgt £ L 587
FERP 2 @S KT HNRE B RT LRV LT R0 F R F o R 2
FRORLILIER LA TR |F__,1157m’%§bk’i UTo IR R HETPE 2y RE TP férl
AR ARITFF AT AE? ELITER *ﬂiW% MEFFRFEN AT FE R
FREARLME > R PG g E(EVldenzkontrolle) * #F M % 4 (Vertretarkeitskontrolle) £2 33 7|
P\ % % % (intensive Inhalttskontrolle) ¥ = B F pkF % anu e ) T 4 0F 74 > wdh (3£3)
2004 = 2 3t o
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5B TREBBZHEARYE) BAad4

BRI AR T = RN F”“[ (TR - I}JFM'JTEJ " BEE AL R R
iN] F_KEIEIFF”J I ﬁJ I/EIF[} > tflﬁr“j?ggiﬁgmmt F&t F%IF;I
e~y [/EIF[J , H F%i‘ﬁ;ig[ﬁh rr= @[jfl F;",[H:J P&tu F@QE;[ ’”‘ﬁj V!
o r%{‘ﬁ;i Frph ’ HWFRRIF ) - FEHONER 55@ -
LA A= !

T S W RV e s B [T T BRI RO TS
FEp (TR VG A T B A ) B R I
FINHIS) # &8 K (Fﬁj el DA A }Q%&J’?*ﬁt“ LA l*'ﬁﬁﬁt@
L%%U%?ﬁ%fﬁ@ Fammm@M$m$ BB BRGERIEES A
ZHB S A TEEA TEEER) A RART@EERE 24 FRT
M o I T R D R P TR AU T TR B PR
i <

Ak R A R R 14T @wA4a [ PI4% &4+ | (threshold requirements)--
PJEISRYLES - lﬂj‘fﬂ? AUETpY > A & ®A& TR X 46&4 ] (optimization
requirements)-- {il " [f | f@»?ﬁ’f o B - bR s (i i&ﬂ*ﬁl@f’?j il (s
P) o 20 TIST-E ) pubsIRIDHRETES S e R g [ e

[F- 182 R bR FFERE A3

abElEs
Ay« S G R A e I 2
AR - AT R IV R 5 e AL R E TR 2
|
R W
(AR Tt RS TR 1Y 9
|
b Z 2 A
FpeaH PSR D= B [l SR RS TR 2
|
I & o]z R
%EH“ (y[;lﬁh -] /[E[;E’l X y[;lﬁ&/*@”*')
Hlas GESR D 22l /;[%Ilfﬁ X O (U S )

¥ g aEFE 4 o wh (3237) 2 0 F 52855
% Julian Rivers, A Theory of Constitutional Rights and the British Constitution, in ROBERT ALEXY,
supra note 49, at xxxii.
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S ETEE T SRR

[IEF A 1982 & #3F (Constitution Act, 1982)57— ¥ i TN fEEHT ) (Part I
Canadian Charter of Rights and Freedoms) &7 1 f5[[FE[E 1 T pgr A A@FZFE 1f] Iﬁ,ﬁiﬁ’[
EE N S E - I R T A B R AR DT &
ﬁ\&iﬁéﬁbﬂﬂ B E S 2 A3 F&%J 1071986 B 2 5% (Canadian
Supreme Court)itR v. Oakes 4 f FINTHJI ## ) (limitations clause) % @ JIffI5
(i ,$F§,F§’:@_¢Ejj{/ " REF) R EIE %f[ | AR g (Iﬂfﬂl) At E’lgﬂsxili it

g Bl ﬁ]}"ér (be demonstrably justified in a free and democratic society) » {5’
A o P HLE T i il ’Sgﬁﬂ%éﬁﬁi e W“lﬂ@ﬁlh AP rﬁ&ﬁd%ﬂfﬁ%J
("Oakes test”) " [ pu Frhgikey | FhpqFe kégg\

LFIE s ) * M (R B T, R TR E AL e
Rl VA F[RS 112 & % & 4 (the objective, which the measures responsible for
a limit on a Charter right or freedom are designed to serve, must be "of sufficient
importance to warrant overriding a constitutionally protected right or freedom") o
a1 f;ﬁ[%}gf FIEs = ﬂrﬁ’* 1Fl1T & @ & %  (pressing and substantial in a free and
democratic society)# ° F' £ T 2 % & & | (sufficiently important)= & 4§ - ©!

24 BTV LI 0 RUPHEET TS IR B S Ca form of

proportionality test") e F:i’ CERTRGEN, < F EIAENE

2.1 FRE| %Fs’t?ﬁﬁﬁ’?ﬁ%_ﬁ*y& (R EifllV) 8 & T 43244 B | (rationally
connected to the objective) ;

2.2 FRP | =LA A 4t # A & - 4& & (minimal impairment of rights) ;

2.3 $RA1V = B VAR B AR LA IR R VAL A A
4~% 4] (a proportionality between the effects of the measures which are

responsible for limiting the Charter right or freedom, and the objective which has
been identified as of "sufficient importance") °

°7 §1, Can. Const. :”The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms
set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in
a free and democratic society.” (emphasis added)

¥ See R v. Oakes [1986] 1 S.C.R. 103, at 114.

MR TAAL L BT A RAEE A 27 T4 % Fs ) (“moral and political”) s
#] - See William E. Conklin, Interpreting and Applying the Limitations Clause: An Analysis of Section 1,
1982, 4 Sup. CT. L. REV. 75, at 75, 87 (1982).

“d.at69:TEEP FE (A UVIE AR DAl 2 RAAEES LT AB LA
I 70w AL B | (“To establish that a limit is reasonable and demonstrably justified in a free and
democratic society, two central criteria must be satisfied”) °

6! Supra note 58, at para. 69.

62 Supra note 58, at para. 70.
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£5E TREMBZHAARYE) BhaAt4

o SRR U IR DR Y TR o R R R
HIAfdE > A2 Ad 4R » $ALME [ FHREAQ 2 ki (ameans-end
comparison) ; R E X HlEF ok (FH) RALAR o 71"??:[3/ :

LT EJ%EJV L?@[Hrﬂ[ TR o T R AR T PSR ST
- TR S R S 8 2
S PO T R (RO O S X
M RGEEFNRAELHMFZ (AM) B EEAKF R TH = F%?fij
(B ZhplB o) 2HBER - 64§E[F:]qﬁf ’ FEIFUF[!U\Iﬂ: PR SR -8R AT
E‘}’F‘fjif_ﬁ’%zfég'l AR eV S L A g e TR VR h’ﬁ]&??vﬁﬁtﬁﬁﬁ
- T ﬁfﬁ%ﬁ&? | (a reasonableness test)® » F=HIE (FHH) f&‘?@[ﬁﬁ‘?ﬁ%ﬁﬁ%ﬁdﬁkﬁk 55
[FilfeA o3 G o PR AL [

2B HAN (KAEIRR) [HZRE) @84 LRESARE - 1)
et > BEEIETS R TR RN ['E?JTLFHJ AL ARA B FHEE TR
B W RTEHREA G ? *HFEW*[T’QP B = i sys EIF%E IS e R ri'[as«”?fa
EEF A ) J[@“‘ﬁﬁ VRl > B (PR Rl D R R e FITE—H':?J

|r[’§F\/(cogent and persuasive); V;gﬂ%*a N iiﬁf%i"é [|fingrSi= 3 %’?‘PEIF%‘E N /F
o= %%¢°6“%»Fﬁﬁﬁ‘%f@d’ﬂﬁﬂTWﬁ~mi®ﬁ%%&%
BLEEGFFHE TRAAR [FEH 2 o =] Vﬁ,’? TS L A= F 1@:
b TSR > (kR AR R R -

3.he ~ ERB AR FRAZARR  AEEA THREsZ A (XFE T8
BHERAUL) BE o WENE R A PG~ 48D A ffriﬁﬁ*ﬁ/éﬁ% » TR
Sk AV PP A A A g[wxﬁf[#bﬁ LI R GR CAE T4R R

UMM F L AR o b DGR T R U TR eh AT I T
EBRLA BEI - pi’fﬂpﬁiggmf@;d 4)3E‘\E_,ﬁ}@7L/zﬂ/Li’gzziﬁpﬂ\%L“?—ﬁ:i”
Pend B2 F 7 - fp¥HIEA > F Ao % 3% - See, Dieter Grimm, Proportionality in Canada and
German Constitutional Jurisprudence, 57 U. Toronto L.J. 383, at 388 (2007).

6 Dieter Grimm, Id., at 389 (2007).

6 p 1986 & = F@}uﬁwﬁa% Pk FEEPEARERART L LEEY 0 EE - 6o b
Wb B2  WEXTF eRAH BRI HBREIGFT TP RLTPEENE ¥
% o b4 R.v. Keegstra 5'5(2 S.CR.697(1990)) » ¢ & mEyp b7 AT WAL E B 2 it
oo G Xz # ) XA EV IR B AT HL R TE & F - See, Stephen
Gardbaum, Limiting Constitutional Rights, 54 UCLA L. REv. 789, at 832-3, 839 (2007).

% Supra note 58, at para. 68.

%7 Dieter Grimm, supra note 63, at 390.

BE ARt o e BRI AN A (22 F‘ LERAR)ERENL R FEL TR AR
FHEE TG TREERERE auﬁﬁﬁﬁﬁ ZIEHEg P AR A P Wil BT A (TA]
failure to satisfy the minimum impairment test will be found only if there are measures ‘clearly
superior to the measures currently in use’”’) = Libman v. Quebec (Att’y Gen.), [1997] 3 S.C.R. 569, 607
(quoting Lavings v. Ont. Pub. Serv. Employees Union, [1991] 2 S.C.R. 211, 296. See also, Stephen
Gardbaum, supra note 65, at 833.
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ZREME TR FTEBAGEM | P TR IR B o
FEp oY Er e R AT QxR HE A 5#@/Pwmﬁ~ﬁﬁmﬁi@
DRI ER S R rﬁ" [~ A '/Eiﬁ ) Pﬁ/'ﬁf PeF > BT

R rﬂ?@mgfi[ AR F R 57 = R 552 JF—H\ Frmy (HffE) - ’91‘]1{, t'r 3 HERE [
VAEEREL UE R *N%EW”*#ﬂﬁwfﬂiﬂﬁ%E@%%w¢
f‘%ﬁ'?ﬁ%l‘ﬂ“ SEVPIESFIL D (%) Tefivtirifu=at b

A W GRED WIGE TEY > SRR TR L
B s PR S SR (M) SR RS R e R
i%%ﬁuv$%Jwﬁﬁp~’mwer@wjmmw%@Wr*wu@§w°
SR 6 P R ) O 3 1 BRI

AR TPR2FARE 2R K

FBIR 5T i E'?ﬁﬁﬁﬁﬁﬁﬁkﬂ% P HTE f;ﬁ {0 Feh {2 A1 [’F"@fglfiﬂ“gﬁi%m
(?ﬁﬁ\ ) %*IJF’?%ﬁ}F' V?itfji_‘ ﬁﬂ’%ﬁ"’if EF o Rl 7‘&5#}%” °
%:;t | ii(case law)fi% {Hi55 > 3i [ thi;;t (FAYELE 2 B R ST
Z%l*“] [“pu T Fi ii*éﬁg‘?[@ ] (standards of JudlClal review) e EIT’U » 3R F}fatﬂﬁ&lf 1 73
@}f:l [ R EE ) T PRIEAEL ) (clear mistakes) » [Ty T RN FI?E@T%{_?{ 94
JFT FEEE, F[ # o "% % 1938 # United States v. Carolene Products, Co. %' %
E[I[Stoneilflﬁ" + GpY rﬁ# Yl 4 | (footnote 4)fd=- T F’\[ﬁﬁk#ﬁ | R ‘[ﬁ% "

There may be narrower scope for operation of the presumption of
constitutionality when legislation appears on its face to be within a
specific prohibition of the Constitution, such as those of the first ten

amendments, which are deemed equally specific when held to be

% Dieter Grimm, supra note 63, at 395-398.

* Faé"’”‘ FiE ﬁ%ﬁﬂ* Bz o FABR/RFT I RE-RIER (hEdFh Eim”:k—"'
A, 1 T- AHE mﬂiﬁ'% ) HENNFE (WA L 2FH ¥ ) F 175259 (F

194-212) (2005 & 4% )o

0 See, e.g., James B. Thayer, The Origin and Scope of the American Doctrine of Constitutional Law, 7

HARv. L. REV. 129, 144 (1893) (the Court “can only disregard the Act when those who have the right to

make laws have not merely lade a mistakes, but have made a very clear one, so clear that it is not open

to rational question”).

1304 U.S. 144 (1938).

304 U.S. 144, 152-53 n.4 (1938) (citations omitted).

Apale 2 ¢ g ’Ubﬂw E < Fem P od 2 G| ERIRG ) et (AR R R 2 -3

RS R EJGT W F )0 T 656-658 (1997 & ) o
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558 TREMEBZRHEARE | 44
embraced within the Fourteenth. ..

It is unnecessary to consider now whether legislation which restricts
those political processes which can ordinarily be expected to bring
about repeal of undesirable legislation, is to be subjected to more
exacting judicial scrutiny under the general prohibitions of the

Fourteenth Amendment than are most other types of legislation...

Nor need we enquire whether similar considerations enter into the
review of statutes directed at particular religious---or national---or

racial minorities---; whether prejudice against discrete and insular
minorities may be a special condition, which tends seriously to curtail
the operation of those political processes ordinarily to be relied upon to
protect minorities, and which may call for a correspondingly more
searching judicial inquiry. (emphasis added)

H o fﬁﬁ{ﬂiﬁ%’ﬁﬁ%ﬁﬂmﬁw POET [P Jﬁﬁﬁi# e TSR l?ﬁﬁﬁi
(double standard) - HIF, RN EIV”SFFW (Jﬁj[l ’TF;’[ 'Eﬁkﬁﬂj I/:E%}J@) (R IY FEFI'
?f"ﬁffj'%@ | (mere rationality review) *&-i[’”l k5 FV\@ [EHE R TR
+VELAME | (fundamental rights)” ./ f@’% H TR M (suspect classes). V= ]|
& ﬁq ﬁj]ﬁé [THI# YQF,T»%? rﬁ%#‘ﬁi@ J (heightened scrutiny)™ » 4 % (721 %H 5 £
EE 1970 F I J5E i[ﬁﬁ VIR SR 7 (E‘*ﬁﬁ%@@) AR A I EIER]
ﬁﬁﬁﬁiﬁf-- Fll’ﬁ'gﬁg‘(mm -level scrutiny) » E1 5 H [V il F | 4 /‘%—/ﬁ P
F=s SRR Qﬁﬁ*ﬁ(&hﬁé_ AR

EUMEAR 76ﬁj[Fﬁ§J7§” B %7 35k 7 kéﬂﬁﬁlﬁ& (standards of judicial review) » =!
R TR ORI ETA 6 R T ERRA MR T
= FAPRT fp Eiﬂ“%lf& TSP B ol TR R, 2 (1) 7 v; i -
R. Kelsoz* er'H’EFc]w TERHIRVEERE VB9 > BT PR R 2 YE-- ]urﬁu
;e e i [J“ I F&ﬁﬁﬁ‘ ¢ | (less restrictive alternatives test) % " 2255 = | (burden of

Pogvsray T4 Ak 2 A A (fundamental rights) 22 78 B & & 2 (Grundgesetz)"’ﬁﬁif - ¥
(Grundrechte) # g 4p ke « L FWRT (FHFR R GRIEX 277 ) KB FET ~F
WAL S (R AL TAERE) $I4R F 261 1T (F 274- 276) (2007 &3 % )e
Homt TEEFAAE 2 ez B TRV RA LSBT EARR ? P2 1% (versions) » %4
Richard H. Fallon, Jr., Strict Judicial Scrutiny, 54 UCLA L. REV. 1267 (2007).

> See, e.g., Louis D. Bilionis, The New Scrutiny, 51 EMORY L. J. 481 (2002).

gAY K B GET2) ¢ o T 68 T I F R Wik (GE14) 2 0 F 17T (4
iﬁ]vﬁ%%ﬁ%ﬂri\#ﬁl’sgﬁv" A4 ); /fm** (PEF a7 232 EHhBFLEAT 2T ) (R
FHRELREFATRT) 5655 1Y > F 36T (19917 ) (H 2R ;%gzg$7
f;i'{,ﬂq )o
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proof) 75 fiel » I:T— A3 TS B I AR R i £ MR ek - E[J}? T ﬁ R AR
(The Due Process Clause) * '—j TR ) (The Equal Protection Clause) ~" fy ¥ [5R]
(Commerce Clause) ~ " E25%{%# | (The Contract Clause) r’ﬁﬂ%@ 0 f55E (The
Privilege and Immunities Clause)b FHTiEfE<d 57— [ | (The First Amendment, i [FrmE [
FEEDS B A R s S =g T g s Ak A T f
Bd) Rk A TR &) Kb o 0 RIS e R
gg‘%ﬁ%@— ﬁy[l%’%lﬂ%ﬁjﬁg;ﬁ LRI 7\97&@ W2 & (a unified framework/
approach) » fil  FH~ % 3 4R - m@m%vaain$%ﬁgﬁ SRS

SEPERE SARH LT, A2 SO R o B
[/ EIF[JF[ﬁI—I =, —fu: ’Z]Sf‘é@ o ,,;Ir)T (/D—k o

(- )& 3™ % A A % (mere rationality test; rational basis review) ( ™ #il 4&4& 1)

Iﬁ'?{ﬂ\ﬁi QBB T (SR VRR ] FF
ES @'nﬁg‘l) Y EIES (FSFI ) 5 (a legitimate/ permissible govemmental end/
interest)fil 1y (3B ) (rationally/reasonably related to) 2 #-1J » T I3 |
’“‘”é“wiﬁrfﬁ/ﬁ‘wﬁw <o TR ORI H
P H T F[Efjlﬁl%gh

o i r BE‘Lﬁk [k ’J/‘**[”“\f A& | (less restrictive alternatives test) k> 28
=5 F1 = (burden of proof) > }H r [Iﬂgﬁg‘u Flyspess =

1.1 T & i< £ 32 |4 | (minimum rationality) % % A% (7 T{&A&4Z 1)

VRIS B (R SRS A (D) VY
(P FR) F’ﬁfﬁlf B %’ﬁ ) ﬁ,ﬁ’iﬁ GTF1(great deference to the legislature’s
judgment) > =' T ?J‘erHﬂ i ﬂi? ﬁ“E FIHTHHI N l/ FYEEHE | (less restrictive
alternatives) » - fs A ALIF]L | 1Y (E‘f Ll f‘iﬁk[ﬁl‘( PYERE R VAR -
[EFEEFRANE SR (2RI | TR A (D /@* IS 751
EEGEE }%LF TR T R rﬁl*p%’l* FUYE P A %El(ﬁf
Tﬂ » st 2 (social and economic legislation),V 35 7 kféﬁg‘

12 T & & 3242 | (basic rationality) % & A% (7 " F4&42 1)

7 R. Randall Kelso, Filling Gaps in the Supreme Court’s Approach to Constitutional Review of
Legislation: Standards, Ends, and Burden Reconsidered, 33 TEX. L. REV. 493 (1992) (hereinafter Kelso
(1992)); R. Randall Kelso, Three Years Hence: An Update on Filling Gaps in Supreme Court's
Approach to Constitutional Review of Legislation, 36 S Tex. L. Rev. 1 (1995) (hereinafter Kelso
(1995)).

-21 -



B TEEMBXIERARE ) EHRAL4

ELYIE S EE ) FLEEE rﬁﬁp%’lﬂf FUEV A= oIt s BT
= gRErE ?i?ﬁﬂi*ﬂ*"f’ IR R 4‘6'*1%i7‘73? IR b VTR J(less
restrictive alternatives) » i’ 3 SR AHIFE Y - itlf | TIRH & & 2 5K F K
# B (a weak “less restrictive alternative” test) o FELYIE F’ﬁ%"[‘% Eﬁg&ﬁ’*qi Me (%
I:[IEIIH:J El#ﬁ'fp ’FT ’T%'L— RS = (burden of proof)-- [ﬁf’FLF ’H SRy AR
Pl 88 G A ri{@ﬁ&%ﬁx)ﬁﬁﬁé&ﬂxj it RAREE O It o T
SR E A Fi e

1374 % 4 ch& 2% % | (rational review with bite) % & A% (" T &
1&AZ 1)

3

R TR (R B SR DR L IS
(A == TSR ) BN ARG S i e 2 T%'Lf F AR A E O A
[JhgﬂyIEJ—FF(onceaprlmafaCIe case has been shown), 1F[5EH[]/jE }{’j’?\ sy SAl
(F24E0) T30y 5 5y IR T R (T R ﬁf'ﬁu AR F
% TR A SR - (R TS AR BT 5 T
;me@ﬁﬁjg#ﬁ ¥ e RIS rtﬁdm% RS BEABA " LAt 84
P P T TP S (8 6 I R
EANE G DIk 3 F SR N T St e 2SS i Laie

Y- kjEPI Fie VF[ € o

() ® B % % & % (mid-level/ intermediate level review) ( M* 5 T $42 1)

ﬁ}“ [Iﬁ'ﬁﬁﬁlﬁﬁ | (mid-level/ intermediate level reV1ew)Ef s VR TR I -
TR () RS ST (B EOET) FOPSR ETY (Y A ) | (a substantial/
SIgnlflcant/ important governmental end/ mterest)i* -1 TE"WFEITJ | (substantially
related o) 2 #1278 TR R (S
B B p%ﬁg%w WV 2 T, VT R
EJ Vl}ﬁ"él**éﬂﬁ s %%‘W‘-- RRlEE r?"’ﬁﬁﬁ%h (fhZHE " %ﬁ'ﬁéféﬁ °
[lﬁffﬁ;g} J FLYER gzﬁﬁiﬁ%" R EL R

2.1 A7 B % % A % (basic mid-level/ intermediate level review) ( h7
TP AR

U VRIS G AL ) B
F‘ﬁﬁv?\ S (g f“r}a’Lf[H“%ﬂf]? FIRE i ralb] I;J—F?(onceaprima facie
case has been shown), 1% [HEH[]jE 1 S (%fﬁ[) K o 3 FI CHRY T

BRfz s TERAhEREh 0 FAFRA o Hdh (GL14) 2 0 T 17352360
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FRG R T R I AR LY 38 - T [ E - PRI CE AR
fi 0% T R TR I*Mﬁ J g s SR T @ﬁ*ﬁi@ﬁﬁ" "I
ﬁr[ﬁm b [/%T[A‘ Sk %ﬁjﬁﬁ 7Y ZE] o T FJ AR N0 EIIE[]J%T"’ [“53
° ’ﬁljy{y "’g’ﬁﬁ [ B #] 8 I 2 A4 F B 1 A B (a regular “less restrlctlve aIternatlve
test) o © IR R R ) RO RIS TIERIEE | (gender-based discrimination) ~ T 7F
5 4 (illegitimacy) i) | FfF - HEF S E C VIREML L -

22. T3 & L‘; 4 eh? B % & L % (mid-level/ intermediate level review with bite)
* ?E "TEF AR

R AR TR R R (G Fllﬁ)?FIjﬁrﬁliE@HI@%@Jﬁi‘?ﬁ‘(f%
S g S p [l e o B TR gRp I UFEFEF?J"’ g BRI = (BR
PO F IR A 442 B (directly related to)» [fijZ[HE " df @WE'FTJ | (substantially related
to) o [P 53?;%95[5%@ 1 [T Central Hudson Gas and Electric v. Public Service
Commission®’ > “&FS&f T eSS 'FF” | (commercial speech). 7 ﬁ“]] 3 %LL["’\FE[U
Hﬁg# HEE R VIEB = DRIy ) r@[}ggﬁuﬁjj i f‘ ) 7F Tl

B L R -

(=) Bt % % A & (strict/heightened scrutiny) ( M7 M §4& 1)

%ﬁﬁﬁlﬁ%“ CERRR A AR (TR EEASS - TREER (B
TARRAL ) PUTEEIAY (Fy (1% )4 (a compelling/ overrldlng governmental end/
interest)ﬂg\, " A 49 8 | (directly related to) ? 7 J]| FEU{@J e ] e TrE
FREFRBSY TER L - R R TR R (2
r?%ﬁﬂﬁﬁﬁﬁ%ﬁwwﬁﬂﬁ>v¥fr‘%?PWJW%@JE%rﬁ
%“rf'l%%h > )7 HE r%‘ﬁ’@fﬁrﬁ'l%%h °
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