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AW THEBITHE ) HERINE - PREEEUE LT A AN
AR IFE - BIREAT ~ il ~ R A 3t o IR E 2R+
HFTAREA S E S - SBREHEE R ZRRFT ROTEF R 3 - (5
B Ry 2 5 (HGEEEEORIAE A FEREA T I THEZBUE - Araf THILA L >
PEARRRA T oA RE I 5 T T ) tBR RIS TR, - ok
Gh o T EMIFTEREA 5 MEERIAIRIRIRA - AR R E R T
763 B8 A BE5R  HA AR B AR -

PRI R i B SR A AR IR 1 R R R 779 156 786
10~ 55 78T M~ 55 TR AT~ 5 T8O B ~ 55 854 156"« 5 779 1% ~ 5 786

VORI MR TR TR, o (BRI R
TRTRENZET89MR L IBITHE » BIASCARE » FETERE - 2B (1994) - G
FEEITRE) - CRIGREREZAZC) - 81 - H49 : BREH (2001) - (EEE
TTHE) - Wk GR) - (REWREEBIRIESAT) - H71-98 > 5k« 7ud -

FA TSI - ARSGREL T st ) ke Taksth, (5877968) ~ TR
(BB787f¢) ~ THB AL, (ZR786f%) -

4 - P RR R 800- LESIHAHARRR (RYE AT 20t A ~ BN RESE - AL MT I
PRI T FTEREA o (HASCZ AT — i S B TR SN E
HEEFIREE s HRERREIRE - ASCERIGEY o BB (REUE ] A48 HE R
FRIEIREA Z 5T > 2 REKE (1999) - CEZATMIRE AR E T 75 REHE S
IEIREN 2 > - Bk (W) - (EEIRESRRTERTIE) - H113-132 > Bk
hE GER—HHERRFrEAAA - BRERERE) -

FAFNEEEITHECIEE - B3E = REARER - BOKIONEE ~ RIARNEIREE
o T THE A TE MR s TR E N T FTE R SRR fRiT
R ERE o SETERC A T Bt RE AN o BERERRE
R s ST B Rl T AT RERERER R AR BRI |, - 2258k Ek (2002) -
CHAAERIEL ) - GEAFTIHCIRLLHR) - H280- b : Tl ARk (2010) -
CHrEIEAIARRR AR R R ) - (RINARIENTIC - WhEka) - H50 - Gk
Tl (UEZRIAECATS S350 5 (HRETER - Fs | ZAHE R KRB ERhE - 7R85
Pe eI THEGR T LT RER A R ) o B - EREBIRELD 5 T
# (2010) - (BEAE) - HI8L ik BT #eET (2011) - (REVAE) -
2f - E241 > Bk - HTEAL s BT (1999) o (R ARBRR AR ELH A
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HRIET R o RBEI T RIRECE - 2 N BN RIS HBS AT A A
[ LR F LA - DAEF B LA SR « 58 854 fARBRAITIL 716 & [ B AH
i A OFRTERE o Ll TEREETTHE ) MR - DORITSCREGE -
EERITRECHUE - WIRRBI AR - ARREZCREIR (40 - 18 ]
HREE AR RS ) (2R SIS S PN R B SETER
IR NSRS BN EEGRE B R - IRBIEASOTE . TR TR

UORED - EEHIEE TR - IR EERTE NSRBI ERTE AR - EAERE
WEERIR « BERZBREEER ZFLR - BRI ERE IR BAAE - 2 75k
AKHE (2011) - (ERIEHE826- 1B EREC LRSS 534 + U AERE BRIV AEAE 2 A7
P> (EREEEmE) - 40631 - H1263-1265 » RHE B RNIEE R EEE
EIE IR, - B A AT IRESS MR T AEMTRETT Ry o+ JUREMIRETE - A
SCHFRAEE R o LEFEIT R R EE - RIEYIER R 2 S HUE e T /A
By DB NLERISEETT Ry » HEEERARE - BRI — AR
BUEMSBETT Ry T JE |\ EEHRFRVIEMELT o« DREAEE R ANE L HELZS - 4
G T AEIEE TR, - A TSR - A B A AR B -

"2 RIEESHIRIEE - KRS PG ZANINEEZ AR S (RHE AR ) % (HtFERE
B A+ Ry D R ML LR ERE IR LR - BIRERINE S B TREZ R
& » see A. N. Yiannopoulos, The Legal Servitude of Passage, 71 TUL. L. REV. 1 (1996);
Randall L. Wilmore, The Right of Passage for the Benefit of an Enclosed Estate, 47
LaA. L. REV. 199 (1986); C. G. Van der Merwe, The Louisiana Right to Forced
Passage Compared with the South African Way of Necessity, 73 TUL. L. REv. 1363
(1999); Scott D. Huffstetler, Don't Fence Me In: Louisiana's Fourth Circuit Expands
"Voluntariness" Under Louisiana Civil Code Article 693, 63 LA.L.REv. 111 (2002); C.
Sherburne Sentell, 111, Fixing the Right of Passage from an Enclosed Estate: Deciding
Where to Break out Using Louisiana Civil Code Article 692, 54 LA. L. REV. 1659
(1994) -

B Sk i ST RES LEBRTFSE » see A. 1. Bradbrook, Access to Landlocked Land:
A Comparative Study of Legal Solutions, 10 SYDNEY L. REV. 39 (1983) -

LB B PG LA LI IN o AR SE BRI 7 A TR 5 S AR 4 & e
reporter ) fiff 5 » HAHEIEIAFIZ A AT E R IR RIE R 787 ~ 788k L R t5d@ T T
## o Restatement (Third) of Property: Servitudes § 2.15 cmt. a (2000). {H7525/NiEE
R TR 0 AR TR (private condemnation) [+ DIAERHE R IER
EERT8T ~ T88MRZ KMEITHE - WML EH CBITZRE (MIFkAR) -
A EREEEGE A TEGERM T RE A P A R N BB TR (tBstE BUCETTIHE - 1
FEFRERE) BT ALEMEE AT AREA o HOBRUE RS EACE » BUARE
HRBZ R BUERIL 5 1B SEBIEfEu s B R R e TRE R, - UR LR
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i > HAUERERMAE—DL TEE , ~ THiEE D ) FIFRIEEHE
TTREZ BT - IRERETISERH - TR BUE » B2 ST RIHT % B 3
o BREBEGEERE - REZ B E BB, - AIASGZ TR A
B BB R E B TRERTE -

ASCZRG LR R DIRBRE S 51 - oo # ~ RRHERBIREZRE

SEITHERUE @ RERFG T (R B (efficiency) 7 o DUNJERRIEE
T TRERSI AT B SEE HEER

s H AR I~ SRS EAIBE LT (Ronald Coase ) 7EH:
F&BEEST The Problem of Social Costs'*rfr » f2H— 222 8L 55 5
AR Y o FERRI R BERSEAE - & S TR LA R i
A AT DMT A SRS S EE AT AR AT SE R » Ry oK B HE el 5 42

REEE R - KA INTHRIERE Z B - see JON W. BRUCE & JAMES W. ELY, JR.,

THE LAW OF EASEMENTS AND LICENSES IN LAND §4.14 (2011); Michael V. Hernandez,

Restating Implied, Prescriptive, and Statutory Easements, 40 REAL PROP. PROB. & TR.

J. 75, 112 (2005) ° See also THOMAS W. MERRILL & HENRY E. SMITH, PROPERTY 204

(2010). fEEREEERAAESHT "R AL 5 + see Abraham Bell, Private Takings, 76

U. CHI. L. REV. 517 (2009) -

BRI 25 B R BRI A PR RHUE S - 22 FARAIRRS - HiT#85E4 5 Yun-chien Chang, A

Comparative and Economic Analysis of Access to Landlocked Land: A Case for a

Hybrid of Property and Liability Rules working paper (Sep.11, 2012) (unpublished

manuscript) (on file with author) °

" B EURIARS (2010) - GRESHE TR A A HES RIS+ (RERIARTERT
58« VIMEEw) 0 H86 - adb : JTiR -

VSRS B RABHEAZIRY - M52 AT SRR R AT
B il iz Kaldor-Hicks efficiency » HAFHELy @ AIRBERZ4EE A - At
BORZEHZE » MZBORARER « AMEEREORZ S HEEHEZES - AR
ZERAHIE - RS AIParetof FHE— I —E% 5 KRy —iCHHME - ZFH A HREA
S MR ELIHEER o FrAKaldor-Hicks 74 SRRl By " IR IAER A5

(potential Pareto) ; -

'8 See Ronald Coase, The Problem of Social Cost, 3 J.L. & EcoN. 1 (1960).

19 ST AT SR AR 2 MR AL - see Bingyuang Hsiung, Sailing Towards the Brave
New World of Zero Transaction Costs, 8 EUR. J.L. & ECON. 153 (1999) -

0 BHATERTEEAE S R TS B SE A - 2K (1999) - CHMBRAFRIE R
ERREEERE) - (EEEBERER) 5191 56 A -

)
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IR G - 2t "B —F A (single owner) | ZHERIERE
BHRAE - JRED - EE T AfEiZe s Ml (i) TR FE— ARTE
S e MR R S B 2 B IRER R G E R B AR EARTE
I - A RCRE T STk - BHEA R B0 T S e Ze s &R
HEE TRIHCRS ) » WL SRRA™ ; MiHZEEEAK - LR
AALBRE S -

TETE T ARE TRV BT SRR - 38BH 75 A B B R AR B » NE
FHEEERE - BIREEE B0 5 A SR ER T X —
BLANE 4.2 a7 HE (Coase theorem) * « #8152 » 5 A {i¢ B HiLpRIHIT
HEEEREE » HIl A 81 B HARSEAIE R 52k » A RIEKE R
SEBITHERGEITRIE » 113 R BRI (Coasean world ) 1 >

See, e.g., Richard Epstein, Holdouts, Externalities, and the Single Owner: One More

Salute to Ronald Coase, 36 J. L. & ECON. 553, 556-57 (1993); William F. Baxter &

Lillian R. Altree, Legal Aspects of Airport Noise, 15 J. L. & ECON. 1, 2-4 (1972);

HANS-BERND SCHAEFER & CLAUS OTT, THE ECONOMIC ANALYSIS OF CIVIL LAW

440-41 (Matthew Braham trans., Springer-Verlag 2004) (2000). B—F A#&z

SO - 2RSSO (2002) o RN TIRE) - CRSPRIBEMRIRE

EERE SRR ISR () ) - EH149-151 - Bk Joi -

2 et > AR ESRRE - KEFOFEEHEH A -

PR BFTERENEAR S EIE KL - AR S ERRRUE < (B TE—E A

ARt FEHE ST - IR S5 R B At S s s AR I B KR -

See, e.g., ROBERT COOTER & THOMAS ULEN, LAW AND EcoNoMics 89 (5th ed. 2008).

FRSCSOER - 2 RBIANEEETBS (BR) (2007) » (EERREHEE) - H260 b A s

& (2006) » GEFRZQESHT © —EE S ERFIRIESREE) - (RREHE

BEYEME) - 2W H3 0 Bk TR -

P BRI (1999) » GREMMPRER ST 2 ) - (RSt
g2) » HI139-140 - 5k - 7R -

0 TERTARAEE TR ) — MRS - KR S B A R M B i ST AR

3% o See Ronald H. Coase, Notes on the Problem of Social Cost, in THE FIRM, THE

MARKET, AND THE LAW 174 (1988); Robert C. Ellickson, The Case for Coase and

Against “Coaseanism”, 99 YALEL.J. 611, 611-13 (1989).
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IERPCRE AR O REIRERIR A T Al thiEE Bk ) 382 T A
ERD ) Rl THEE - KRR AR ——& E AR -
AR > SEATE B — 3 N2 - B EENBEE - ’BoihH

BHRAREEIRACE ST o BE M REARIE - A
RZAFICEAN —EREE R HER ZERK - FTLICE & RAEUE D
HEAM o ASHERRSF - IR B RERREC B Sl T SR

ERIRLUE 2 B AAAE B AiHE - & 0eak] -
RS A R IEIRF » JEFAS RS RREE H W o B 2R R i FI BT A e »
Fo TR E R B E R ZHERE - 55—2 " 1A AY 28 e Bl
(normative Coase theorem) | * : PLEFHEIE - iR - AIEREK
TR R B » DR 55— ki 5 » HER SR %
B - R G %A - W A EHE—2HE . Ry TIHE %S (Pareto
improvement) | *'——FEEHCE - MRS EOL S MIEY - B2 THHE

7RIS RE - RS (distribution ) FRE o MUEIEARHIIRE R
EEEFRD BT ARG R ERAZVE - AR B
B FIERCREEE T - HN A7 238 » see COOTER & ULEN, supra note
24, at 111-13 -

B R RTRTIREI S T8RS EE L AL BRI - B RREEE (2002) - Al

SETTHEGRNT © A RaRAtRERIGRICIRIER) » (HURTERFEZT]) - 13520 -

HI108 -

See COOTER & ULEN, supra note 24, at 96-97.

O BRETCF (2000) o (HABEANGRSTRSITER LT « A6 FIl AR AR

FRREE ) - (RPREEEREERE s AT) - H142 0 Rt - ol -

— AL T 2R (Pareto efficiency) | RIS MM © 1T R BUBCREY

Iy —2e NRUiEF] - AgE ARI52E (ANESrl e RS ) » RIREIAT Ry

HHBCRESE T TIHE 20 (Pareto Improvement) | o tHAJDERECRE itk L E

TR T iEEE 2 8L (Pareto Superior) | o AR TREGBGRIGE TdE— ASZ A

HIiEA] - A E — ABZ ARgiEs] ) QIS N RS F T HE % i%id (Pareto

Optimality ) | ° BHAIEEE 230K » see, e.g., MAXWELL L. STEARNS & TODD J. ZYWICKI,

PUBLIC CHOICE CONCEPTS AND APPLICATIONS IN LAW 16-18 (2009); NICHOLAS

MERCURO & STEVEN G. MEDEMA, ECONOMICS AND THE LAW: FROM POSNER TO

POST-MODERNISM 20, 33, 105 (2 ed. 2006) -

2 AT E R - HE A S SRR M - EHEET E T - IR

29
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THEEARMTEEE (normative Hobbes theorem) | * + RISAHEEHRHMREEAL
DA » R GRARRREE K= MR 7 - R - Ry 5 AN -
BIFVTREM IR 2 M ] - M AR - TR A RS OAG ARE
MERFFH%EIRE (the law should allocate property rights to the party who
values them the most) | ** o BAHEREAEEBFIHE R » ARE—FA
B RIATIR B - BRI S - 5 A Bk B iﬂllﬁ'ﬁ%ﬁ*fﬁ Chrl >
CEBEEFE A i /KE ~ 1REETT B #h 2 3% CRBlhikodtT » AlHE A iﬂléﬁi B
Hor g A Bl B RBE SR - A IR TRERCR SR - [ 0 # C R
T Al A SERTTREBAE SR -

T AT E R ) B ARSI AT E R ) o R AR
FEPEER Z IAT 2R - ASCHREHAE BT TRES IR U E B 1R < AP IR AT - I
AHEHRER - AT « SEEEHB R E TR EIAE R

W

A AR GIN 5= AMARESZAR - W3 23R — R MEAY 3 Bic REIRE » see RICHARD
O. ZERBE, Jr., ECONOMIC EFFICIENCY IN LAW AND EcoNowmics 3 (2001); Davib D.
FRIEDMAN, PRICE THEORY: AN INTERMEDIATE TEXT 440 (1986) -

3 See COOTER & ULEN, supra note 24, at 97-98. See also Richard A. Epstein, On the
Optimal Mix of Private and Common Property, 11 Soc. PHIL. & PoL’yY 17, 31 (1994);
James E. Krier & Stewart J. Schwab, Property Rules and Liability Rules: The
Cathedral in Another Light, 70 N.Y.U. L. REV. 440, 446 (1995).

P EL o THEEOENTTER ) SR T @@ (social welfare
maximization) o RNEIFIEEREEEE » Sk SigfE R ERYRET 7 B
JiiE - Wt/ NEHA © il 5 S 2 S AR i e W TR R
Wik » RIRNE IRV B EmZemaiAs s - BE e 1S B RIS -
T BRIEASTRE SRR 3 T I3 2R | RIS " it emafiimk | -

PERER ) ~ TitEnFHER A L~ TIMEBA ) ST E T Ry B EA AR
BIRAH 2 T Kaldor-Hicks® =R | - BFiR " Kaldor-Hicks®3R | - see, e.g., STEARNS
& ZYWICKI, supra note 31, at 17-18; MERCURO & MEDEMA, supra note 31, at 45-50
BHjiARichard Posnerfg 2 " A E M AAE#E (wealth maximization) ;| * see RICHARD
A. POSNER, EcONOMIC ANALYSIs of Law 14 (5th ed. 1998); RICHARD A. POSNER,
FRONTIER OF LEGAL THEORY 98 (2001). E#}i*Louis Kaplow & Steven ShavellZ" i A
i@t (individuals’ well-being ) | fZ#£ » see LoulS KAPLOW & STEVEN SHAVELL,
FAIRNESS VERSUS WEIFARE (2002). EffiAEric Posner & Matthew Adler” " #&#&iigiik

(overall well-being ) #Z#E > see Eric POSNER & MATTHEW ADLER, NEW FOUNDATIONS
OF COST-BENEFIT ANALYSIS 25-61 (2006) °
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A AR E T THE TR BB R 5 SRR Rl T TAAEEME ) TSI
#  PILERER T E S RTEIIRE 5 SBREET LR TR B T
PR T AR E R | BRI IR AT 2
AR - FINTEREETTREZ BIIMEE 5 SRIEITIERS -

B BITEZREEAE - UEE) MEE "BE . ZFE

BRI AT 2 Bk TR (property rule) | ¥+ HERE
FRIFVRENAE - AN HERE TPV RER] - BIAD - ARSFTEREN -
ARESERRMAGETT (Bali) - BRIFEET BITHE s i - IEEiThEZ
BUE - BBV ZE TS - T2 8k T ABE IR A (liability rule) 5% #E 7

S JE B 2 %F 32 B “the state guarantees property right assignments against
infringement through the threatened use of its police powers.” Louis Kaplow & Steven
Shavell, Property Rules Versus Liability Rules: An Economic Analysis, 109 HARV. L.
REV. 713, 715 (1996). H3ORK - 25ZERSE (2010) - (HEBNERE) - (B
EPBCRENEAE) - 2R - FH56-58 - b« STl 305 (2000) - (HERCHHELES
amRPERA AERER ) - (R PR B AT ) - FH34-86 - 5k - U 5 fil
#fg (2001) - (—W—F  ARRCAEAISEREE) - (At ER
BREETI) - 131 - FH65-88 5 GRokf@ (2005) - (EpE THNL, B TBHE, Z
TR T Y - (1S HTI) » 564281 » B 16-17 - Property Rulesf{ILiability Rules
HIMES > E5tHCalabresi and Melamedf£H » see Guido Calabresi & A. Douglas
Melamed, Property Rules, Liability Rules, and Inalienability: One View of the
Cathedral, 85 HARV. L. REv. 1089 (1972) -
SRS - WrTREYRERRIR ] T RIS (exclusion strategy ) ; » EfEA
B R T AERE A B - R & B T S E R ARG P A
A 5 BRI RG] - BEE A - BE0mE - RBIRERTOSRIR TATH
REAFEBRAB AT < HERE - BRIEZRTO7T16E 1 IR EL A AR =R L3RR - dl—
IS » FTEREATTTDIE PR ETE 13 FES R 2 s R R+
K #BEEEEANE T Z o BIRFEMZENE » see Henry E. Smith, Exclusion Versus
Governance: Two Strategies for Delineating Property Rights, 31 J. LEGAL STUD. 453
(2002) o HCA/AHERER B RE BT » 2 ARk HE (2011) - <R EE -
BB G BB - (H EIRERREEE) - 1884 » HB87 -

3 walEIE RS EFE“A liability rule gives at least one party an option to take an

o
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17 ) T A ES N SAF S AR AEOR - R A E Ak A REA
(EIHGHTT - AT AR RS RIEAERT AN o BRI AR gl i (R
I TREZHAHSETE0E ) - SURBISMNREE I (B SEfTREd AR -
SRR AT 2 ASCER Ry > 5B T SR Al E R ) B TR e E A
WrEH s o

CHIFTEREA S a Rt - F5 Mk Al A B E R - S ERS AR
KU TR » A - BB — NI o FI DB AT BB - HOCEE R ek
AR AR B N Ot PR HE - 2RI - ARHLFTR REAKIE
CHIFTEREAEANSETT - IHARMCA - DR EFRAAERRH s (A (Al
HIFPEREA ML IR CHAE S TREBLR AR TREZ B0 ) 7 - 3878
RIS PR FI e E B G A LT - B - st EREA rTREIRIHE L ~ Bod
AR IR CHIFT A AR S - B IR ARG RA K - AR
AT T Z T REMAE RN, » AT CHIFT AR A S (EFREE 2l T
T LLTHERAR P S RE A VESRIS T R ZRAIK - BT S — 5 1R e BER
B2 BITHE - A SRR SRR - SIS - 7 a8 " BRERETE
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entitlement non-consensually and pay the entitlement owner some exercise price.” lan
Ayres & J.M. Balkin, Legal Entitlements as Auctions: Property Rules, Liability Rules,
and Beyond, 106 YALE L.J. 703, 704 (1997).

OARSCLL T O RFE T FTEREAREE 2 it o SR BEE SR B 2 TR AN
o

3 BHASBEVSSHE MRS HI(E FEEZEZE » see DAVID DANA & THOMAS W. MERRILL,
PROPERTY: TAKINGS 181 (2002) ©

¥ B EERASRRI ST (ISR ST ) EASBRITIK « A5 5)
EAGEE I BUER A REAZ TIRETT R, KRBT T B EI &8l
B Hrh—{E AR A R AR B O st i RE A RERI TN R B - it
DL - S&AEBR I A A HEE W] DUE R BRI ARH T SR I Bl st i R R F Bt
e F CH AR A S EE TR -

* Cf. Stewart E. Sterk, Neighbors in American Land Law, 87 COLUM. L. REV. 55, 76
(1987).
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SR » L IRIAE S RE e X EM R Ry » ST UEFER TH
HOPERRHE 5 AR S e Ti R - T2 - ASGE Ry » Bilgw HEUEREEE

2 BENSSHISRT TS B o B8 8.5  see Stewart E. Sterk, supra note 24, at 55, 57-58 o

© BRSO TS RIS T Ry - 2 RAKEC > BIEE2S » E140-141 5 Id. at 58

M oprpmeE e TA monopolist is the only seller of a product for which no close substitutes
exist. | See COOTER & ULEN, supra note 24, at 300.

4 JEHESEFE T A monopsonist is a buyer who faces an upward-sloping supply curve. |
STEVEN E. LANDSBURG, PRICE THEORY AND APPLICATION 488 (7th ed. 2008).

46 4522 FL.COOTER & ULEN, supra note 24, at 301 o
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— 5 SERTTENE
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47 JEHEESR T Oligopoly is a market structure in which only a few sellers offer similar or
identical products. ; N. GREGORY MANKIW, PRINCIPLES OF MICROECONOMICS 365 (5th
ed. 2009).
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58 See ROBERT S. PINDYCK & DANIEL L. RUBINFELD, MICROECONOMICS 96 (7th ed. 2009).
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RE o BUREAE] - TEEREI R R - FEOERERY TR - 2 TEHIEE - B
BRI B SEIER 2% » see, e.g., WILLIAM A. FISCHEL, REGULATORY TAKINGS:
Law, ECONOMICS, AND POLITICS (1995); DAVID DANA & THOMAS W. MERRILL, supra
note 38; RICHARD A. EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF
EMINENT DOMAIN (1985) o Hi3C 3k - 2RI = 3R (1995) » (e -
B - S HERGR RGBS A SR 28 ) - (FERRERESE () )
H214-236> 5t =K TS (1999) » CHERUGZ WSS ) » Rift&ERE4 - H221-274 ;
TR (1998) » (JEEBREMEFBUIH R EMREZIRIE) - CRREREH) -
1114 » H113-157 -

7 2 EFIANERK R - BiHRRET4 - EH48-50

T LSRR AR SR T T (B - RimEibiE Rk
BRIt N - FERE S ERRRR S Rr e L s T MR R T T AT S2 R 3 Rt
K2 852 RS REETTZA&TIRI - E Rl s A (e /A4
EEEFENCRREARZE) -

P EH ORI RAEEEE TR E L TE A S FEIEE - (ESE
EAEIE . AR » 7 ][RI R R B AE AR © See Chang, supra note 73.

SO BiAn - A RS ASTEEE R I0TT - B4/ A EHEES0IE - CHLZBITHREE
857T. - MMITHEWIMIEE - HRBESLIAYHEMGE » FCOHEERER MR
Ry, BITESEE -
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REASGE B & IR < P EE S - At bl——FBRIEFRAR A S
R CHIATARE AR ARG R - FRBe AR E I ThE - ZLEkE
CHIFTEREA LRI - AEAEARFT A A IR IEIS i - AR
e A ST THE L R -

T ECEERE | 188 R (EREB T ISR

55 788 fRKUE - PHRGEITIEES - B Tl TR TR | 2 AT
REATSFRCHIFTAREALL TATE 28 ) W EET T B R L s B2
Hh o QOSRAKEE 788 2R 1 HFTIR T 2 MEE - ERGEREMM s K - 4
PR REA IR E @ ? 50— MRS - LIRS EE - H6E
SR 5 BTRL - BT E R - AR FTE A EEEE CREE
BB PHEC ) SIEAS - SRR REEARE BT TH - BE
DS EER L Al R L IR o IR - I TaRsE R
LEEE AR - R - ATRTE - KRy & aAs - AR E R TR
JELN TR - T R S A » AR A A IR T AR 5o Ly
EREAEE BT TS A - FrLU RrEE RS -

MR - PR L TE RS FTRERE K L AR A By i R (H LA
F - SERRIER ~ ASETTER > Al EE AR LEHIM Nk - 2 - SRS
788 {52 1 TH - LIS A RE AL BT T LARRAG T RE S - nTRERER (RS
MITIZIRA o B 788 fERER 2 YR T AR AT A REA A fE T TRE AR EAD
M TiEEERE (option) *' EET TR - BESETTREA SRS — K
THEEA ! ARE AN A EEE R E A BN
BREGEITH MR - SRR ITIR - SURREGSEIT 2R « BB

S BERGHEsEE » 2 TEAE (putoption) | o BARNEURERERTELEER TR HER] - see
IAN AYRES, OPTIONAL LAW: THE STRUCTURE OF LEGAL ENTITLEMENTS 15-29 (2005);
lan Ayres, Protecting Property with Puts, 32 VAL. U. L. REV. 793 (1998) -

© ESEITREASRBAEABITLE » W CBOITT S ) RAZHGR e B A
BB DUETT - ERBEITHEE L2 - (HBARR BB AR EhE TR THE
KA o BEIRF - fERgstEmt Emafl] L BEL - AR TERZTBIRS - EBTTREATEIIA X
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B HTEEAGCCER B - HIEESS 788 028 2 TH.LSCE - Tl Tl ) Bk
A EHE AR - TR RHECHATEREA BT THEA BT TIE - " R
HEEEE AR TR ZIMIFTE A ) 5 B RdE e A 2
Ko dr2 ke e IR IHEEEE S R W SR ERETTIR - MRl
RS AR TR 2> 5 WA E AR AR TS -

FHRAREE - B TIEPRGERS - (AT A AR A TR HE
{HC A i PTRE™ (ZREIEHEH AT R S B TR E N E) - Ik
RFFIEET THIIE S SR - SEREAERE - IR TR, BT R R

(Sonderopfer) * | .2 HIBHEHE (LURILIR " RUKA 4 JORAAT) o ASUHE
B KR EIZE BRI AT o LA HE o PR LA REE A m DU PR K 2 BUHE
iz FRZ L - ERREII A SR 2 © FAREMB L - BERTEREE RERRRIR
REREBEFTERAN - HEE AR -

5 788 5REE 2 THEDRE T AR ER ; A8 - mbe DU R HE

TR BEFAGEGRBZIEE - BEB I P EE R
EEE - AFEE R AR - sl a R SRR i SR H LS
ARSI A REA AT EE—FRIERSE EE R AV ECE - 2R e
HuFTRREANZ AR © SR T ARSI AS & R R iR A BEOR B B A et
Atk T PRAETE 177 TS (M IE

it R TR (ERE ) o FERL T DURRE R T PR B A e R AL
HuZ i > JREFIRE R IFEI TR A T o FEETTHEAN A Y A
S ARSA A /550~ A EHAERCE (economy of scale) ZIHIE -
SRR ARG E - S EEGRTRE T L (AR - T -

RS - AR - S ER R TR AR -

S BEILTHRZ Ml FERIIES 2 16200 - B i 2 A2k » W2 RBRAKEE (2013) -
(YIS EIFI S SRS SRR GR) (2011 EERIEEEEIR) &
b« R -

S OPRBIRGEES » (U AT ST T e I B - ST e

S AHGR{EREER LSER - SR RERRE T 40058 ; RN EA444E - 2
ARTSTR - 22 FLIAT < 2570 5L (2006) » CHEZHETE D » SHE4 (R » (TBGECT)) »
&k : 7T -
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EAEAR BT TER > S tth L AR B EE BTt R RIRF - RASCZZT RG> Jiv]
HIERFEA AT G REAAE LB T EK -

= EXEERE | b4 IERRTEE S

RESE 854 fRfEHUE " EE, ~ THEERDZEIRE S, ~ THE
THI® ) - AERESCHE - ARGy - IZAMEGHEM - 25 854 f&
BHNEEZ BN » B EAERERIEE - PEK LA Lz (TR (F
BEHE (default rules ) ¥ » H A AT IS EERIUIREZEHE © FTLL > SERES 854
BRHUE R A EES - RRERIREEER ] DRI M4 HE - B e i pa iy a5
R EEREES AR - HERIURE S TR EEREE — T
fE—IRAFR T - HHEESZHE  BEAELEAN A  BEEESH -
HIE S BE - BRTE DI - Bl  BREA i
WHBEVZ A LTI -

P~ EIFBITEEFTE A

86 BT 0 see Ian Ayres & Robert Gertner, Filling Gaps in Incomplete Contracts: An

Economic Theory of Default Rules, 99 YALE L.J. 87 (1989); lan Ayres, Default Rules
for Incomplete Contracts, in THE NEW PALGRAVE DICTIONARY OF ECONOMICS AND THE
Law, Vol. A-D 585 (Peter Newman ed., 1998); lan Ayres & Robert Gertner,
Majoritarian v. Minoritarian Defaults, 51 STAN. L. REV. 1591 (1999); Eric Posner,
Economic Analysis of Contract Law After Three Decades: Success or Failure?, 112
YALE L.J. 829 (2003).
HSCOTRR - 2 RECT (2003) 0 GRE2RATHRRBUERIDIRE « DT A F RS
ERUERB - (RPGEEER BT (Z) ) > H170-174 > &b JTIR S 3R
Ak (2002) » (EARFBIAREZASIE AT - (H EIRZHEE) - 86] - H156-161 ;
sk (2003) - AR RERV MBI R RE) - GRS HTI) - 546l -
E106-108 -
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— 5% - lOTERN

FRIBIREESS 779 168 ~ 55 786 1% ~ 55 787 M6k ~ 5 854 1 HEERAN Ak
HERAD™ | (F R BRI TIRATE i e « THIEE R | AR
G e —FTABMEIEY o DUF R AR VIR I A TR R
(B 1) 5 TARATEREAGERE , (Rs(2) & TRk, (B
3)  TUMATEREAEE, (BE4) (BRFED) - WHHTHARHGE -

TN o e K RSB SE 60fRBLE T R A IR A IR E R
FI E BRI AR R st - gk S A s R A V) RERRIFR R - ) LR Rk
FBSAMRZATHERNZR - Al - R LOIPIRE R © AR BE T R Z RS
of o BARESRH T IR AL IR S FIRE IR H BRI AR PR (A ey - R
AR T S NN TR R FERF Bt [RIRE - A EGEMEE HAE - .
MR AN ZLERIGHE Tk - iR R IR F R I T2 - SR RERK
DEHAER AIRERIRE] - ) Z2REFAREZGEH TFRZEGRIEE

(2007) » (e A RILABIVIREL B SGER ~ Y53 R B FHRRARE ) - FH288-289
JE5T AERCRE IR - 53 e Bl e ARERRIPE RE A R - Tk
REANAE BEIe b R 0 BRI BT T T IR - ERZ BRIDUE (13t i NMBFE Y T
171 - B (2007) - (P ARSOEIREA GG ELER] ) - H477 -
20 ARERe bt -

¥ HphpkE R R TSR AT ) B - A E KB IR RIS
S0 ~ L EIRBRBIEE ST ~ JEAE IR 145 E T -

Y IRBIRGEEETTOMEERATE ~ HITS6IRERATE « SRTSTIRHIERE - RS EHEE RS
TR SRR - SRR DT A o SESSHURIEIEDINUE - AT AEHEE A
BE=BRAUE 2 ASCREE R - S EICCE i BA e E T TR - A AR HER
LERE > ARG A - BT FREE DI -

" RREI4EE R EEA MR 2 B A R B R 78T S A T
BE o FINIEZEANE - Al Arkansas)HBUE BUAREZ R RYAILESE - AEERD
DBV T HUE s EARR T E 222K 15 - ARK. CODE ANN. §§27-66-401(a)(1)
(Michie 1994). {HZIAlabama L S5 RAERE - WIEAE BT TG EF305ER 5 DL
AEITE BT B ST L N PROEETTEZEFT © ALA. CODE § 18-3-1 (1997).
Kansas/ I ALE 81 T3 DES T 405 RUEL1005E RH] - KAN. STAT. ANN. §
68-117 (2002).

M HBERR  HERDZEASFIE - 2EMER (2003) o GHbHSEiTRERTE
ZWge) o (EEEHERET) > 408450 - H15-28 -
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ti NYURIERAT - HIEEmA R 8l " althifF R | 1% - 5

T " ARFTERE AR | BN - RSB IE B BT IERT R TR L
RIEW] I EENA BT (AIARATEREABEB R A (SR &R
AR REA A R S AR AR 5 AR Ut AT R AR AT RER AR
RIS » LIFR 2 Tl - BT A N BEE Ry NUARHIAEIRE - B 1
G AT EREA e FHORE - FTEHERS 2 MEfT s
% A thg e -
AR > AERREANRE L - BBBITS - Akt A A SRSk
WITHE A BAIEE R i - e RO TSR - 58
WITEE C A RAtiEE e - a1k - A 1 engisstr 1% C
I 2 EREEEIT IR A - SO TP E AERI AN RS - E#A
REN - FRHE T AR 2 TR BBl T 7% A - B
shEAR T A HRE S (L - ACHRTRREA R HAR AT RE R A E C AT A HE
AZAME - R EnE R Ol TRt i MUETT T D - RIS ZEHE 7-5=
2 ZIRAMAERT A - etk - AT ERE A B CHPT AR A R R
fii > RAER ST - QIS 2 8 - AR AT ARG A N ER R CHUPT A HE
ANZBITAIEE (FrLGEFEEIT A% D) DEFBCHIFTEREA S rAlith
PR RE N RRR AR SBIT R - AR HEEGE 2 A1)k

H

Ry

i

Y
SN

J

¢

7 JREN - AR T AN R R BRI R A - i ATRER TRk
% E: (Behavioral Law and Economics ) | Frfifiultiy255E " A IREME: | #9778y
WATHE R IBHE L Sl AR - thEOREER o BT RiR AR 2 » see
generally BEHAVIORAL LAW & EcoNoMmics (Cass R. Sunstein ed., 2000) o 1T &5
BIEFRSR B HH A TG RIR 2 50HT » see generally RICHARD H. THALER & CAsS R.
SUNSTEIN, NUDGE: IMPROVING DECISIONS ABOUT HEALTH, WEALTH, AND HAPPINESS
(2008); DAN ARIELY, PREDICTABLY IRRATIONAL: THE HIDDEN FORCES THAT SHAPE
OUR DECISIONS (2008) °

P I TREAAOI H R TRRAT AT - COMELAR s A AR T DB A i
TREHARGET T HE ~ ST (HEREN RS - AMRERT) - Bk
R BUE Foft] T ANHEIR 5 SBHIBUE - 25K - BifRRE3S » H86 -
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FH L3 A AR SR TR A8 1 AR 2 A2 a3
M T ELASEBUTTE < ARiM - B 1 B 2 A E R - B S REAT
ZIAEERAR - TRRERE LB S T A HEA S Bl T it g ALt - JhER
kel - SRS 3 WAELIRE - KRR A g EOREE R T
TSRS - T EETTEA AR » D3R 2 Tofil » #2503 R E1S AR e
FEETTA%E B (HiEilir @At F R A @I T A% - igatsA bisit
s o

(F— ) W T Bl 7k DI R LA

HHIRE FEIRE

st B 1 AR ERAA) R 2 AT EREAGERA)

Rttt BR03 - CiRlaiARB) R4 CHIFTEREAGER(C)

L« FESRTPRYSESC TR - KBS PR TRENERE BT HE (RTFERD) -
BRI ¢ ASCHIE -

(3R BT HEHERAS S

WITAE CHORITRERRS HHETHEESMES Pl anEs] HEAESHT

) @ =1
A 72 5 67 HHHEFRD
B 110 30 80 CHAERIRA
C 100 10 90 it EriEfEA
D 50 7 43 it e

BRI + AT -

M EEEE o M2 R A] DU A A FIEER AR - R R B
RERER TR EREA - FRRZEHE ] » FHEDH - FERGLFBURHET - 55
—ig I A BRI LIS S AT H F e ) R A CRANILL -
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GEE - K 4 T CHIFTEREER: | IMERIDEE - Al
ZHEBRIEZ - HATTRER ERCRCER - BN - CHFTEHAZER
BB - HAAESZAHEITES > ArLlAME (internalized ) 7581 THK,
AR o B AR TE BRSSO T A S LT REA - BRI LR B — 32 A
et R KR GRS 2 BT R RPGEmA A LR it
SR JIFEEIT o AR 4 T CHFTEREA LB e s 1 T
HtEe KL B 5 - RS EgHli T AR C 5 « MIEHE T
BRSO S A RS ISR H AR -

DAl =7k - SREEITRES TSR ) ROFIR T TR EELE QL
AN EETRR AT B T ik L B RR A BB R A AN A » R 1R - 3k
We N E S — Rl TREFT Bk - ARy MC3 K MC2 B2 MCI - HEE =
HLETTRE A BRI A it &t - [HAEREG 4 8 - CHIFTERE
A& MR #REE MC #34E Q1 BhRffERoE KL | &gt &
el

ANt - 3 4 WA HERRES o BERE — 3 AN EEPRARESAE
CLH BRI A S0 © 2RI » B E Rt AR ARG » @A il
HHESHI 52 - SEITRRAR RS vE e o SETT RN ER B G 1 ] DU
PR - (HIK Rk Be BRI & A RA - DDA P EE TR

P ARFCHIFTEARE BRI AL IR - ERHAEAC T HEA HEE
SR THBEIEAD (liability rule) | &6t -

R R CHOFT A HE AR A P EIE - FTUD IR B —E X -

7 CHEFTE AR R TRARI . (=RtERRE) Ml THEE ) (SRA
FA =it @A) R - A ERELT -

B - AR FTEAEA B S AT - SR E T TET 2 AT - BT
HifMit2 2% RERA - B0 BECHATEEAGHRER LT T it
gl - DIR—RBl - AR EREE QM ; A HERER(OM ; HA2RES
HEE - EAEHEEROM  AEHRA4T - BEEASTGFHREREQMEE
RAE

P DI TS - Sk Eiaf ] A IEMR3 ~ MC3 ~ il ~ Q1 LAY AR AT s 1Y3%
JE -

100 g - LR HEA T DA PO AR T DUE HE DU BT REA -

o



—

1352 EBREBHREBE 4 HHT

IARRETE ZHIE A BEE FAFSEAT 2R - Tt 4 KR AR R0
MR E A i - Fr DB 1 St sl st RE AR 2 Ml fE 2 8
EfE - KR ER AR AR H C i B2 B -

MC1 MC2 MC3

MR1

MR2

MR3

Qf| =%

Il ) I TR T SRR A B
#tH] © MCn B MRn fQREE n L@ TREFTEL /TR B RA BBt
BRI + AR -

R OB T A AR R S @ 1T (RARAREER)
ERJDIE BT TR | AHGEH o TSR TER | B AR
GHRAEE » FTLUARESE LR B B AAE BRI AR B - A
HRA Gy (Coasean bargaining) A AIREREE - AIERAIE 4 ATDIMEGRIZEH

O RSO L o ESASHE A R AR -
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1THEZ BT R B HERCERZ FAPE - ARKGEREH - 35 i) DR EAC
DA - (EEETTE R A BT - & EREMERSCR ZFE - I RMEREE
HEEMEAC ) - A REffEE S ST E A - #5. » BIRERE b2 28 = RGEtT
J T B 5 i R RE A bt g ] - ARt B T ERE AU b re - A
BL0:2 5 A PR AR T TR AT B 53k o 1 LB AR A S T T B i B 5
BB TR RN E A ZAIRE -

o LFiTa - B 4 BRI TR 1 BUR - BURIREFZ R - TTHZE
ROERE B TRER S Z A G AN =R - B Sl THEE AR AT A REA 2
REBHEZ VR - W EREEITHRMZEFF L RIRZ BRI T - &
1 B 4 e ETT 70 St EEA A 2 o T E R
5t (empirical studies ) ° FEREIRTR ML AT » A SRR MERL FT DUCHERFEEH &
L.

= RNERRE  EERITHRERMIEER DR

5 789 (6RHA AR SEAEETT o (EORIAE G PR e P A T R
Bl ik o AMEIGSET > SHIFTERAR M ES - IR 4 e
BT » HOGMEEE R 4 - HE L #0123 4 5g R
AT BGETAIRS » S O S AR B MR LIl T A S 1T
FE -

ASGRRy » BB RIR | TARMIRE R ) - AL
FAER 7S Sl i B NP 5 ELRRASAE A A LT - SR 1 (i
AR 3) BB RR IR 5 TR o SAEmRE | BIFSEITRRAT
L5 o 5 789 S EXEHEH RS 787 f56' -

"2 BRAESOT (2003) - (FEFICIEAB ) - H202 0 At R -

N B RO A BT R4 8RR AR « T RESE-LE /LS
ZIAFTRR AT - FERSETT LB FEEIA - SR E R ) R FT R T
R o BIERUE - MR EIFAT - B REE B /LR — e Nl A
THIZATEA - IR EGEA -
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2R EEETEZHI5

— 256 © SRTERE

FEPITAHEEE R - SBEERI (long-run) 2801 § RIURTE
Hk (ex post) WHRIRSR > HEBIAERAT (ex ante) B RIFZATRAED -
i AGERZBR ~ (FERERZIGE' « BISCERE S Ty s,
KRt AR IR E SR AR RGN - g bl Dkl AR AT -
L BRI A RE A SR AAE ST TR R EEAERT - Ty AT - RIS A AN
RUE » AVIRASUR S Z BT o BERF - (A RELI R B, - R
O BLA AT A RE AR S A - St IR GEITHRE) srFdiairer i
H o RETREE AR - (GRS HRTEURS - AR R 2R 787
TRPERR "= R 7 5 ) FrEZEBITRRR - RIRIER 789 RMUE CHEFTEREA
A DUEEGETT -

194 See HENRY HAZLITT, ECONOMICS IN ONE LESSON: 50TH ANNIVERSARY EDITION 17
(50th ed. 2008). iZHREFICHEILA AT FEEA L HEE T - BEFRIT (2005) » (i
HENHEA) - Henry Hazlitt (35) - (&) - H33 - Gt - K
it -

105 B A LR AT BT SERTERES » see Henry E. Smith, Law and Economics: Realism
or Democracy?, 32 HARvV. J. L. & PuB. PoL’y 127, 134 (2009) (“Law and economics
in particular is concerned with incentives for the future and is ex ante in this sense.”);
Richard R.W. Brooks & Warren F. Schwartz, Legal Uncertainty, Economic Efficiency,
and the Preliminary Injunction Doctrine, 58 STAN. L. REV. 381, 392 (2005); Lucian
Arye Bebchuk, Property Rights and Liability Rules: The Ex Ante View of the
Cathedral, 100 MicH. L. REV. 601, 603 (2001) - [LEREE .~ s » 22 Rk 7k f#(2012) »

(M EEREZ&E ) - (HERBZEME) - 361 » H75-76 -
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T ESIERRE D E 78T R TERITA

5787 fRHERR T = R 5 A FTEZBITER R TR - DL
R RIIER - LA R T DARE AT Ry H B R SR S Sl 1 T 23
ZHE > AE LR » RBERE BT » A EE AR T A REA -
EANRTL » JRED - 25 AT REA ZE iR B T R AR S SR RIS
WITHRE B S EaERE S REC RE - DT E A SRR
B 5 A ARE R IR O T T2 - FE R T AT T A
i - EHZ BCE AR -

5787 M TAER TRy ) o WUREE RS 918 6REE 1 TE' - iR ER 787
PRIEEEEE (—) Pz« T ATERIEEI TR (F83C willkiirliche Handlung) -
FRIEM BHEEH LR T - KA REA B 1 THREREBHET 1B 2
BRI - BIATE T TIRERAS IR S SR EE B bl st REB S Ry B
WrisRILE - o BLRERRE - RFSHGE T - FTEEE

=~ {R3CHRRE 3 789 %

55 789 RMUE - FEEIE O BRI S - SOUFTE RIS TSR
NGB L3 - BRI IR 787 BREHEREI TR Z BB - R

106 IEI 2R RS SR S _E S 1088 IR « T LHITE ARG
AT T 1S R LA T - St (5 PR - B A Sl ~ ARPREREBRE I B N - RIS
RETIRMAELEITHE -
BGB 918I: “The obligation to tolerate the right of way of necessity does not arise if
the previous connection of the plot of land with the public road is ended by an
arbitrary act of the owner.” JHb4h » SEBREK 7 PG ZEN N BIR B 6931 - BlRIFE 58
FEHERARERZRE - B t%3 » see C.G. Van der Merwe, supra note 12, at 1392 -
O pERERLE IR A H AR RGASE2 1306  FEBIRIAEEO18ME » TABIRILFE6841% - £
& S PH LN ERIE S 69415 -
EBESINZ T BiEFE Lt fE R R - % Fyeasements of necessity ~ easement by
necessityBways of necessity » | FLIE & i1k 8 @ THERF < BB FE[E PN 3
AR R T8T ~ 188k LIEE BT THE - SERRIRA S 3w B = sk
REER Y - SEE R B B B e L SR THE ¢ “A conveyance that would
otherwise deprive the land conveyed to the grantee, or land retained by the grantor, of

107

o
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i 5 787 RATEIT R R A YR Tk (FETTR) R
M5 789 B FIFIEH TRk '™ -

SR 779 1R ~ 2B 786 fk ~ B 787 ik (FMERATRZIBIE) ~ 5 788 ik

RS OB LT A Y TERUS T HE ELB TRk R -
Nl a0 o FRLUE R RS s LUk A TR T A
%S+ LUBTEEraRIRA « 55 789 1655 1 JEBES 2 TH. ISHEERIBATLIE T
T« fEREHIE D 5y IR e A i — M Al 0 KR D 2 TE—EA
U SEATAERRE - (HARE S EI R A LRSI T AR - 1
FOA DB EIN - TR At - Rk At R EIE IR B -
o o A AR B B AR LASEAY ~ ST LAt T =+ B ity
SEITRIRE - 55 789 M Aa P BT I RS BBIE AR D 2 11 TR
BB EAMA L 13 - 513 D 5 D SR TFIEEISETRAINEL © BT

109

110

11

rights necessary to reasonable enjoyment of the land implies the creation of a
servitude granting or reserving such rights, unless the language or circumstances of
the conveyance clearly indicate that the parties intended to deprive the property of
those rights.” Restatement (Third) of Property: Servitudes, §2.15 Servitudes Created
by Necessity ° Biff* L 53 B L StE I THE < 2538 ERUE » 53722 R BRUCE
& ELY, supra note 14, at §4.2; JAMES E. KRIER, PROPERTY 307-08 (2006); John W.
Fisher, 11, A Survey of the Law of Easements in West Virginia, 112 W. VA. L. REV.
637, 705-13 (2010); Michael V. Hernandez, supra note 14, at 79 (i fz FEd 543 &
TR RSB TRE - R EIETENR - BT DR R HRD) -

S EERES S S E A3 141 HIE « T HRERESR-EE/ R EZE
TTHE » PRIR R AT A Ry T — R SR 3 B - A BUE N E AR T
SR THR, - AP R G BRARR - BANRERIE AT Ry » s H AR
BN A < UL Lt — A8 FREL B - BUE N EAR T30 - BN
THZ A A - KRR - (S50 T3 A BGREA Bifth rEAZ Frh H - HhIE
IR B i ) b &dE - BE MM fEAE - R LT E A —2E i [F]
R B - FRIREER A ST - IVEHGE -

BT TR ATRER Ry R ~ BORTUE ~ BHEGES FIFRKIMAEL - 41 0 SAHREE
TR - BURFTRE BERR LB A » AT L OUHR A AR A AR AT AR S e
BRI AL o BETTOMR ~ BET86ME ~ BRT8THR ~ BTSSR ZIGHE - HUS B TR KB AL
SHETH R - AT ET TR A H T -

BRI » R T A KRS IE ARSEHERIERESL » AL,
BT EHUERRR Sy (RIREER18MR2IR) -
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REPERGEITHEZ 4826 D 30 D LT E AR SR BAHEA D & M1
DUAAL - HEEE - 2405 789 B - HAEE BE /N - D
Bl D 2T e A I o S R AT - BT - e
AR AT HE BRI B FE S — (AR B E S E K
FE BN - PRI A RAERCRIY - Ti% o (ERIE - s e
AT AR - S ERZRRD « FTLL - 55 789 MM T Hutt fE
W HE - AT RIS TR s dek ' -

5789 A 1 T 45 2 TEOBUE - SEFIMEZEA © EREA S EIAL
B R TR L2 © A S e i T -
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Legal Servitude of Passage: An Economic Analysis
Yun-Chien Chang*

Abstract

In the Taiwan Civil Code, six articles (779, 786-789, and 854) stipulate legal
servitude of passage. Four of them address the access problem for landlocked land,
whereas the other deals with drainage work that has to pass through adjacent land
and “incidental actions” by the owner of the dominant land. Generally, under
certain circumstances, the Taiwan Civil Code prescribes that a landowner in need
(often because of the landlocked nature of the plot) may use an adjacent plot, as
long as the use is necessary and causes the least damage to the owner of the

adjacent plot, who will be compensated by the landowner.

Using economic analysis of law, this article examines the efficiency of the
above stipulations, and makes the following claims. First, a statute-prescribed
servitude of passage is necessary to reduce the asymmetrical bargaining power
the neighbor has vis-a-vis the landowner. Second, the legal servitude of passage is
available in only certain circumstances to make sure that the social benefit of
passage is high. The necessity requirement can further ensure the social benefit of
passage is larger than the social cost. In addition, the necessity requirement should
be interpreted to prescribe that passage be set at a level where social benefit is
larger than (rather than equal to) social cost, because the court can at best appraise
the fair market value of the plot used for passage, but fair market value is lower
than economic value, the true loss of the neighbor. A sub-optimal passage
minimizes the neighbor’s loss and at the same time reduces the transaction cost
enough to pave the way for future voluntary transactions between the two parties,

which generally increases efficiency. Third, the least damage rule is one of the

* Assistant Research Professor & Deputy Director, Center for Empirical Legal Studies,
Institutum lurisprudentiae, Academia Sinica. J.S.D., N.Y.U. Law.
E-mail: kleiber@sinica.edu.tw
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four prototypical rules and is not necessarily the most efficient. Sometimes, the
neighbor-name-it rule is more efficient. Nevertheless, overall speaking, the least
damage rule has enough efficient properties to be kept. Fourth, from the ex ante
viewpoint, the legal servitude of passage doctrines should not apply to voluntary
landlocked land. Finally, the doctrine that is called “statutory easement” in the
U.S. makes economic sense, because it induces the relevant parties to make

arrangement of passage beforehand and internalize the cost of passage.

Keywords: legal servitude of passage, landlocked land, ex ante viewpoint,
least damage, necessity, single owner, transaction costs,
normative Coase theorem, normative Hobbes theorem, liability

rule
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