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I RTAZE#ESCIANLERNEN  BEENHBREES : A
MITCHELL POLINSKY, AN INTRODUCTION TO LAW AND ECONOMICS (4 ed.
2011); STEVEN SHAVELL, FOUNDATIONS OF ECONOMIC ANALYSIS OF LAW
(2004); THOMAS J. MICELI, THE ECONOMIC APPROACH TO LAW (2004).

2 SEMANMAEN., EXHBE K FHREEXEERE T XK.
See HANS-BERND SCHAFER & CLAUS OTT, THE ECONOMIC ANALYSIS OF
CiviL LAw (2004); EJAN MACKAAY, LAW AND ECONOMICS FOR CIVIL LAW
SYSTEMS (2013).

3 HIEBIR, EELHEE (2007F ).

o, RIERREEKBEZ S ERNRZFRS , TS REELERE
BHEAZEBMENELIRY B2 K WEERBEBZFEWA
58—l CoaseB2Posnerf Fim A% , BN EEB KB EEMRMEL
W3 (20144 ) ,

4 KEFMBZ THERE, B "YU WANRILER  BEEFAMEREL
BiEtE. 2RAEEIE,
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AiREs - EEBAFRBREAVSEREER - 5% > sEWEELN
BRIE AL ERYZERE - A EZR RS S E A E YA TS
3 VAR ST B R S RIS th &
g5

19724 1% » Guido Calabresi & Douglas Melamed %35 — % 4% #i
ot > W EAYEMEEE F0ne View of the Cathedral® ( ¢ A &lZE &
"RABE 5, ) o E{E b sk H VAR EI 52k # %2 Claude Monet
FRAIERFRT ~ R E KR LB L0 B A B Y Rouen K& - = AF
TEPERIE - 8fEZA%BI5[E—7 - Calabresi & Melamedzfd - (LAY >
Mroet » REAR AN —f « SRREE Tt L2 E8 0
My —FEmE [ o 8K LHMAVERKE S EE » BiEEE - Ik
FREBRKESITREZ T ENEE > RO AREERE—F
FEEWNEME - A0 ERLESTEEZEN S LA - MR
FDIERPEE ZRB R R B S AN o AR i 2 st
TEREERBEZEWERBE T A~ [E% - HH - #A%EE
B - HE-RmX > —AFEF  BETEBEIN - EFRHw -
MEREFTTE > REEREIRIRE K IIEIK (Cubism) - 775
IREZR B AENEM - KAMHE - FITL iR EIiE A~ —Albert
Gleizes i 19124 A 4& 2 Chartres Cathedral » 5t 5§ & 1 26 i 2
Chartres KEUE TG Z BB EN R — R EEENAT £ CEE0THE K
"RBES R ) - MAER - BRI UNE ILRIRHY AT

5 FEEHEZBMEE , ZThomas MerrillE&Henry Smith#3 B EE K | 4t
DB HAE ( AREEREFARSE ) WAXBHEENEE | R
E82%, See THOMAS W. MERRILL & HENRY E. SMITH, THE OXFORD
INTRODUCTIONS TO U.S. LAW: PROPERTY (2010).

See Guido Calabresi & A. Douglas Melamed, Property Rules, Liability
Rules, and Inalienability: One View of the Cathedral, 85 HARV. L. REv. 1089
(1972).

7 FEHEEGoogle image E E#i A “Monet Rouen cathedral the portal” , Ft 8]

NBBEANES KMFE,
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0 —RRBEEHMNA - H—REEE > ZTE54&, It
BIFRIIRK - RKIGE S - Bl @BRLE OEBREE ) 2
FH o NARENEE ARV CAEME e AR
ZITR o HERERRE e 2 BaE A e -
AEPBEYEEE T P BEEEN O TR - B— 4
Z o BB OB ERCR - ot TREEAAE o (HEEH
FEFRFT R R T i A R B A R A SR G st 4 - AT REEX
TR o [T IR T By A B s PEi 2 45 2R - P LLsh
Zatam A AR GEE A 5 (BUEE) T8 -
IACEEW AN oy Rs T 2B TA - BRFTAMAE Y > %0k
B (BUE R WIEEARE (GREEEBLA T &EBEE ) WER
F9) - BFTR R - EsEE 2SRy T14H , (module) 1
P RN YR  SORIEE B [HEP A
KA IEE D » B e T EmEaif HEHN SR
HR R - R/ E EAIRERIHYEFT AR o TR E AT H 5

8 BFRE—-AHKTS : “It took me four years to paint like Raphael, but a
lifetime to paint like a child.”[ET T HEIWR T EEBGIER , BT
T—EBEFFREESGERFIHERE.

S RESTMEEREHLOEYEER (25 ALocke, Kant, Hegel
MEFBHREEZE L Zhuman flourishing B & ) 2 L& | see
GREGORY S. ALEXANDER & EDUARDO M. PEN ALVER, AN INTRODUCTION TO
PROPERTY THEORY 11-104 (2012). EEE W EIMEEREE , NEET
EYEERNBESUARERES TR

10 BEAEENBLSTE WL IR |, see generally Henry E. Smith, The
Language of Property: Form, Context, and Audience, 55 STAN. L. REv. 1105
(2003).

1 ZEZEMENSZT , B BoRRERIBPIBNEAZIRR ( MIEME
B NRITRESREBR ) . ZBUEZP | S E D 4R F L KB
AR, BMEFZRENMREER (W AEEZRBEMS ) EE
WEPWES , FTUABPENEERERDEE. AENYREEE
Thomas Merrill @t 2TBUEMER , X5 8 Al LZ 2 & Rachel Barkow
WEMITEE, ELAlFABHE, EBNR , KEEZRIE/EEER
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EEHIEER L — > BEPITH (SRS ) EFTARTAR
H—LDEZHEmA A (BEZER) DT AEREE - MRS
FHEAR IR R - B BEFTAA S HHRCREE - A
DLHECR A 2 R [E)12 « B > AR DIV Z &OR
Fofiils - HAEPTA (CLHE SV EREAREEL) (VR TEZ
WA DA Z G LT B - (HE A vl 58 Rl A EREUR o iR
BT TR E (R AR g -
DUF > MR E IR E 5

=, SHBMESRER

BT RILAE A Ry T AT (ex ante) BEL ) B2 T EER (ex
post) BURE ,  MEOR AT EE ERBATEEZ 00 - FrafEaT

WEEBAREL  BHMENAEEIREBESRD  AEZBERIRERW
ENBEHE , SFFELRAREEREENES.
IERAGREENE RS AYIRELEFTRE | see, e.g., Lee Anne Fennell,
Property and Precaution, 4 J. TORT L. art. 3 (2011); Lee Anne Fennell,
Property and Half-Torts, 116 YALE L.J. 1400 (2007); Stewart E. Sterk, Strict
Liability and Negligence in Property Theory, 160 U. PA. L. Rev. 2129
(2012).
12 Carol Rose#ERGIEE , K TK—#, WEAERES 2R , HE
FERR T 45 EERPIE, See Carol M. Rose, The Shadow of the Cathedral, 106
YALE L.J. 2175 (1997).
See Henry E. Smith, Law and Economics: Realism or Democracy?, 32
HARv. J. L. & PuB. PoL’Y 127, 134 (2009) (“Law and economics in
particular is concerned with incentives for the future and is ex ante in this
sense.”); Richard R. W. Brooks & Warren F. Schwartz, Legal Uncertainty,
Economic Efficiency, and the Preliminary Injunction Doctrine, 58 STAN. L.
REev. 381, 392 (2005); Lucian Arye Bebchuk, Property Rights and Liability
Rules: The Ex Ante View of the Cathedral, 100 MicH. L. Rev. 601, 603
(2001); THOMAS W. MERRILL & HENRY E. SMITH, PROPERTY: PRINCIPLES
AND POLICIES 60-64 (2 ed. 2012); Daniel B. Kelly, Restricting Testamentary

13
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BEL > S 2 AR - IAERETAR - BEREEE
5o EEERGME TR 2T A T EEE AR AT
B MmIEFIR A ERIRAT (PRI E2E - a0 - B ST
b & B T R R SRR () 2 B FEA A - FRDUAER 2 R sl
B > BERETHABEFHEFRS » AR asEET
TSR o FIRNEATEE > s2EWR "5EW, (incentive) -
TRRIE 18 A E R (R 2 3 7 B T 1A 2 HAAE™S -
Fred i B2 EE > A2 ERECEBERET (A0 WY
O EsCRka) o e - B - FIETAR  (FEE1% TIEEE
RIR TR bt EEu® CEAEANEBOEZESE L2 —EE
BEBEY ) o Bl BomaRY g EERRER - AN ATTE
EANTHEEEY) > DRITEHEER (2RAEFE8E) - 281
BRI E/NER R A BE S BEVAS > HBEEKRS
i E— BRI 2 HRbR - EHFBR 2 AT > A =1k > R ERE R
R o ILAN 0 EERIAFE TSR IR MR FESARERT >
BB — R GERFECHA > —EFRARIE > ]
X A B {8 28 R B W] 35 1% B RE B IR o (H [EIRER A HERR R
FRFL A o Rl 0] 2 5 A R B —— = (50 B 9 P e A 2 R

Freedom: Ex Ante Versus Ex Post Justifications, 82 FORDHAM L. REv. 1125
(2014); Louls KAPLOW & STEVEN SHAVELL, FAIRNESS VERSUS WELFARE
436-49 (2002).

W mEsHEARR  IEKNEaEMmEEF (forward-looking ) , 1
EEMEREN, 2REEE , BKEENEEER , PINEE 24
B, H198 ( 2012%F ) »

B ETREHNEY , REZAENEHR ARSI EN. BARESE
BNEFEGTRAZENES  SRERR  2RREZE— ZEH
25 H134 (19994 ) ,

1 EMEBHEFRRNERENE SRHEE K REYWHE 3R, H187
( 2010%F ) ,

17 KAPLOW & SHAVELL, supra note 13, at 437.
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ik o HEAFEMRAEEESR - MBEEXEE - HREE > &
EHRBERIR - A HBYER] - BEPVIMRETFEA - FESA
A ZEF] (R E ) ST S BHYH B ZE120 - JRED > $RHL
FREE > HREERCRAAT B AFERAIEBEA RiER © 0%
ZERIEFTI6MRE LA PRPRBUERST - AR A Z R SRR
LR EE - AR FRER T1EY) ) maarlRE A —E N E
wE AT CAAE A (0 AR N it - R B3E DR B 25 NS SR - AR5y
AR e MELIR TG T - ERINFBR T A GEZES
AITT Ry QBRI R E - fluEStETHE  HAZE
FUEFT8TIR ~ SET8MRELH bR EFE AN BITAIGHIR - AT UA
JF IR LAGE e L83t 2 174 - A IR R g A AZIEEEH L1
R Ry o

EEHEXRMHREE > KNS REERE (AVEBREHAR) 3
BEEAEEASCER > MEEZHEVRIE | ERREHMEER
Y ~ EZEAVRCR - RS T HRE BT R NAVRCR - (EEEH
i fil AR AREI T BB N o AL - TEEREEIR o A oY S A B SR AR
B SRR

SR ATV R AT RS (H B R - BEE R 2R - B
WMEERIEFTOMR Z LE IR B REERE - B0 T B IRES

18 Cf. Thomas W. Merrill, The Economics of Public Use, 72 CORNELL L. REV.
61, 88-89 (1986).

19 4&Kaplow & Shavell9 047 , SEIEE KK IMRonald DworkinFlJohn Rawls
BT R FEAEEET 2. KAPLOW & SHAVELL, supra note 13, at 438
fn. 86.

20 |d. at 437.

21 See HENRY HAZLITT, ECONOMICS IN ONE LESSON: 50TH ANNIVERSARY
EDITION 17 (50 ed. 2008). ¥ SZEZRERTHIRBAERBARACHET : &
R, BEINENER , WK . —REER |, B33 (2005%F ) .



PR gAY xRS 27

kg
I
et

B F R %2 mIHAT A - EgHEREHA  H
RIAKE » BEFBEIH 7 OF LR - HHERAR R —
IS > HSHEZE - 2 8EHPEBUREFT » feEFEHER
HiEERERNSEREE (—&#%FR | AFE | ) - BHIREDE
AN TR ECE o TTDUER > BURH HER - A RS R R
R HERIAKE - HNSEBEE RN - BUFHOEE #EE
BERE (R RIAMEEZREERFEL  MAFEERE
INEMERESR - i BISEFAAZ BREEENG F (2 RAEFFEIL
) o

EYIRE A Sem > Er R g @ EY) 2 (EEBER 25
H oo BEMHEERE > Lo mERRAYZ T &R EE
(economic value) - BI¥Z HiEMN EFrA#ABC 2 " L8E
B , (subjective value) 2 o & H IR EIRES > KO 37 A ER
Rz "AFEmfE, (fair market value) - SCfEM(E - &OBEE
AR EREB M EIEESRE - B8 T - S N EEDITRA -
Mm% ERTE R - ] REHE OB EH—— A E T B 2 BUR

2 BREBRMFEREARZEZETGCHRZIIBREZERMR , BREKE,
MABERFMNEIWE , PHAERET , 145 , E353-370 ( 2014
% ), See also Yun-chien Chang, To Tear or Not to Tear? An Empirical
Study of Boundary Encroachment Cases in Taiwan, in EMPIRICAL LEGAL
ANALYSIS: ASSESSING THE PERFORMANCE OF LEGAL INSTITUTIONS 144, 144-
58 (Yun-chien Chang ed. 2014).

2 BRKEEE. TBEE. TEZFMFH , see generally Yun-chien
Chang, Economic Value or Fair Market Value: What Form of Takings
Compensation Is Efficient?, 20 Sup. CT. EcoN. Rev. 35 (2012) ; 3Rk %2 ,
T AREE RERERERITM  RREEBR , 22841, H33-
35 ( 2011%F ) »

2% AANBERRBERE , IERAANERRERENYR , —RIRR

TEECHE, 3 "RAEER. . ALEZER , RETSERER , B
THECEREEEES. ERFELIHEHE. ©BEHE , MA4ARK
RAfEBEs BB,
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TH g7 R AERRH - HOEBEHY Z &R R ERIMEZ
[EffE (NEE - BERE - SR - ERAFRERER - &
BB I ~ F=NZIEROAHE Y Z (B ST E R
A REOIT -

BHINE > MBEREEREAFBL20RIT & F—YIKF - 2% RFT
i CEHBENGR ZEE ) o REEAFENSEEE > SR
EEEHIGHE o HAVPHENEAREETTEEABRIY 2K
73 ZAGE o BCHE R F AR LR AY 8 - SR RN E Z T
fEHT > BUERBURILG ZIEEATE B G A - EEEXIGeR
NEEEHEYEMANZD G - —EERERBINEENGE - £
L NEUS SR e BATERE - RARMEEENEGE (28K
FHE8E) - Wt - AT R AR &2 &R FABREC » 5t
FRERRA GRS - A ZE T &

Ml TR EAIE R LOREE - ZERIEESLARBEATA R
R T MG ERAERETT ) o EIEATARE BN B [E
TS ERE - EI0EE RO TSER - A B TiERE
BRETARE - M AAMHSE N > WIETEEE - RAHSZ O
A LA EBANERER > A —EZ BB AEERKES - #
Bl TR AUtE R 0y 5302 - AR TAERE T - FRETAREA
Z EEEERTRERNR > M T AREH WY ZEEE > E50
Tk MIANKREESNIEMAEANKEEE - Db
EBREUE o MmN TRAIRERTERENDE - RN TATEZ
TR EERS ? INTREERNFHE LS EAFRINT

B EERBBEREEEMA "ER. (resource ) —AESHAREBENR
A, EENRBEBZELBENMERERER. SHEIRIREE
MROLFRERETA, M2 TEFER, , UHETERNER., &
B, FRABFEMR, BREENRZRE , EEEREEREE S U
THEFEEHECRE (EENTERE SRR ). 2REIHIHE &
B - RIARFTEREREME (2013F )
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BINT AR A AN ZCOREE - EF S NI LRTREFT A A
ZEEEE - IMTATHFEGES - TREEFEAEATRRE
o MIITHRAATESR - TRESETE A &R - ERAINT
A—EWIE G EE - FrAEZESTEREI T > IR A
A NAFRF A > DFEAN T2 EERRE - MEE
I —EREFT AR ZRE - (A HE B I A RS Z
M - A FHRECE —E &R A K HERE E IR AR -

HIE AR - SOREEA ZYREENIROLRE - MamEal - B
& - PIREERER G EE DKREEMRE —HRS Y - H1E
BRI > SOFEE AR & IR R 5R R A 18 15 1 5 B T B 22
ZAPHER - EEBEEAS - LEEMMAFE -

. RFZAAREEHARRE

TE T AR #5781, (cost-benefit analysis) 27HF » AN H
CLX s B - (HF A SBEEHEmrEEERET - AR
CLE G g B 3R o fE5E H R O E24%15 £ Ronald Coase#& i 22 211y

26 See generally Yun-chien Chang, An Economic and Comparative Analysis of
Specificatio (the Accession Doctrine), 39 EUR. J. L. & ECON. 225 (2015).

7T RAREE SN BEEERER | see generally MATTHEW D. ADLER &
ERIC A. POSNER, NEW FOUNDATIONS OF COST-BENEFIT ANALYSIS (2006). X
ABBEPMOERRESNBEERTEZE , see generally RiCHARD O.
ZERBE, JR. & ALLEN S. BELLAS, A PRIMER FOR BENEFIT-COST ANALYSIS
(2006). Kaldor-Hicks3 & 2 %€ ( = {5l 19 45 % #i0 Kaldor-Hicks-Moral &
#) | seeid.at11-13.
FERABARZDTIAIRFTEEMN N ERRE | see, e.g., Jiunn-Rong Yeh,
Changing Faces of Cost-Benefit Analysis: Alternative Institutional Settings
and Varied Social and Political Contexts, in THE GLOBALIZATION OF COST-
BENEFIT ANALYSIS IN ENVIRONMENTAL PoLicy 87, 87-103 (Michael A.
Livermore & Richard L. Revesz eds., 2013).
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EAEH RS ERAT - T A G RCA , (transaction costs ) £1E
PR IAERER Ry - {fECoase 2 1% » 1R/DH EIEL R s M iEm L - =]
DR HEIRE G A S (R - B GRARZEANMER > EfEk
FEIR 2 b T SCRR 2o 40 48 T 2 Sl B DUAE Ih 2 T ERER AT
BERUAKR - EERENE  BEAEE " XHEA , —mEaEn
BRHIRA ~ REEAR ~ SFEARA - WEEERAEMERE RS K
AR e K%ZEJ&&ZE&%&Z&&@‘”R&Z&E@%& DLRe BE R 43
M T B IR AT TR 2 B -

& YR EL R oy MW it E B > Thomas Merrill Z#%2 EiiHenry
SmithZ#% #iga s " el A ; (information costs ) ¥ffigfE ~ il
i BURIREE 2 BN - flA - EYREA T E R T
(2RAEFEATE) » MIUBEHYREE RESE - ERERBYIES

28 See Ronald H. Coase, The Nature of the Firm, 4 ECONOMICA 386 (1937);
Ronald H. Coase, The Federal Communications Commission, 2 J. L. &
Econ. 1 (1959); Ronald H. Coase, The Problem of Social Cost, 3 J. L. &
Econ. 1 (1960).

2 RBRAMERE | see, e.g., Lee Anne Fennell, The Problem of Resource
Access, 126 HARV. L. REv. 1471 (2013); Rose, supra note 12; Douglas W.
Allen, Transaction Costs, in ENCYCLOPEDIA OF LAW AND ECONOMICS,
VOLUME I. THE HISTORY AND METHODOLOGY OF LAW AND ECONOMICS 893,
893-926 (Boudewijn Bouckaert & Gerrit De Geest eds., 2000); Douglas W.
Allen, What Are Transaction Costs?, 14 RESEARCH IN L. & ECON. 1 (1991);
ROBERT COOTER & THOMAS ULEN, LAW AND EcoNnomics 88-91 (6 ed.
2012).

30 See, e.g., Thomas W. Merrill & Henry E. Smith, Optimal Standardization in
the Law of Property: The Numerus Clausus Principle, 110 YALE L.J. 1
(2000); Thomas W. Merrill & Henry E. Smith, What Happened to Property
in Law and Economics, 111 YALE L.J. 357, 394 (2001); Henry E. Smith,
Property as the Law of Things, 125 HARvV. L. Rev. 1691, 1691 (2012); Henry
E. Smith, Exclusion and Property Rules in the Law of Nuisance, 90 VA. L.
REv. 965, 970 (2004). AR ERR AT EEM ERBE 2 EEM | see
e.g.,, Henry E. Smith, Intellectual Property as Property: Delineating
Entitlements in Information, 116 YALE L.J. 1742 (2007).
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HERKMEMTSL 58 2 ERNA—FEsr#E LivEZ
YitE > NAETTRE FLAC/\PT - 520 UG ER A - BRAZS! - Henry
SmithZ#Z /R 5 - BEARYIRE E B AV A L E B HOEAR R » B
BIEEMRAA (2RAEFESE) - XGERBA —EUEZE
il AREERARITEEHSC . MIREEE - A S GRS & A R
R B e R I E S E R R . YR 1832 o AR K RE By Al 3% B
EEET - FORGEEUKES - HREEHEEI D KEZIRER
TR E SR AR HERD, ~ 0T LhER T RE R BUA R -
FT B8 o4 A & B RS B A BLE B AR 7 AR B2 132 <7 Douglas
AllenZHH 77 BEAFUE » X GRAER R TR 2~ o~ @
pMAfEE * , (the costs establishing, maintaining, and using
property rights) 3 [fiEA# 8% - AR KRS &
HZARME - AllenZdRaE F5k > T+ 2835 245 e &
[= SR fzfﬂsﬁj\‘/{.ﬁg@, LEAR L ARNL R TR
BHOEZORIBATAT L2 P, ®; TEadis 72 82
Bk A iE ) % o AllenZ Rl I TE S 7558 5 B A B
RAZ TR T EREERIR , (B ERITRER " it
BORER ) ¥ MEMBIRNZRHEZ R " ol E LKL

31 See generally Merrill & Smith, supra note 30.

32 see generally Henry E. Smith, Community and Custom in Property, 10
THEORETICAL INQUIRIES IN LAW 5 (2009).

33 See Henry E. Smith, Governing Water: The Semicommons of Fluid Property
Rights, 50 ARiz. L. REV. 445, 446 (2008).

34 See Allen, supra note 29, at 898. See also RICHARD O. ZERBE, ECONOMIC
EFFICIENCY IN LAW AND EcoNomics 168 (2001). Allen¥#2:8E8H A %I H

TERAMEZNER, |, Henry Smith##ZAIE3E 2. See Smith, supra

note 33, at 446-47. AERABAIE "ERAMERNER, , EEEE
HEHNREEAESR , MESEREN. BEEERNIHE,

35 Allen, supra note 29, at 906.

36 1d. at 907.

87 1d. at 893-95.
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Jk 4 (neo-institutionalism ) FYfE & » S5 8 80 fy 2 ML IRAY K
B3 BRI S - RBRAW RN 2R 4 o KT EAR
THEIR RIS AIAL S » B AT E] B Ry M RIS 2k
Ko RAFBIRTIREZMER "HEEH ) —#HIUL " XK
K3 REFHERRC - MA AV ERESREER —E&ESY
TG EABENEA > WEHZEHEN S As - WAEER
"HIEER ) —REE R S AR A S AR -
SRAEBIREZ G RA (NHEERH) (A ERZE " LE
— N FEENER » #2E5HEH , 2 - Robinson Crusoe
(&EB) N— AR @ELGHRA - BAEEREAS—
—Afi A HIE SR S SR TERE » A E R K —FEATR R
B GHER - HAt > XERABEEHBRAT &S - WEZE

I Al

% pPosnerZEEHEUE  FMEHERKBERIELCBEERL —BEMME, See
RICHARD A. POSNER, OVERCOMING LAW 440 (1995).

® ZAMW . REE , KERES- . HENTA (LB ) —WARR
A M IEETAR , B221, 228 ( 20114 ) ; Steven N. S. Cheung,
Transaction Costs Paradigm, in ECONOMIC EXPLANATION: SELECTED
PAPERS OF STEVEN N. S. CHEUNG 99, 103 (2005).

40 Lee Fennell B IRBIE M HIERIERA "ERIEAKA, ( resource access
costs ) BRIX R Z A A , TMEBER. See Fennell, supra note 29.

A BA-EEL, AIFERELSENREERBR R , AIRERSRAK
BHEEARARRN A MEEARTERARZIRAN—E , IFE
ARBTNRBEEBZARE, RONMEENS , ERTWUEZNEE
BEEREFAENERH N,

2 ZRERAE, KREMES.  #HENTAR (LE) WABERA | 1§
MIEETRR (2011%F ) , H141 ; 5RER , REBRESHN : HIENERE
HINEETIR , 63 (20145 ) . R REERRGIERBELE R 2 Bk
BRE , 2RIRKE  REE (KBEE) HEREBLERZIBUR ,
RAEE | 138 (20155 ),

B BRERAE  KERES=  HENTA(THR)
MNIEEThR , 281 ( 2012%F )

HENTS , #
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HERZHAIEER @ #HEENELEEIRERZGEERN B
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FEIER Zy A S of o & B Bl B 52 7 il A B 28 S TEAH
BE o (EHEIZI A& - M H > ARG A - Bl AAME
AREHRAS - ZHHEAME o DUT AR E R G — 0 5 81
7

VIRE Z NoRELAE - [AAREVIREERRO O NS - BOREFR
BEATR® BRTIREBIERSGE ZERBA - TMAEEA® . 2

“ REZEREVEVABREYREARBES MER, LEETRREATH
( pragmatism ) WEY . YHEE ( AREERE )  HERGIMEE
E, RRIEREARAR, IELEREAMBAHE , BEREETE— AL
RIFE  MEEEAHELNERET , FHRESEHELE , HER
WER, REGELIREITNBRABER K EESEEIZABEES
BHERS  NERENPMMBEESS  ERXZHAMBE, L, B
ERBENEE  ARTEERMXRZNAE. EFANLFERMEE  H
REH

S NTRBE, FIMERREETSSME: T (FTH) A H AL E ki E
FamBE AT A2 PLE LG F F At o (FIIH)
WA RN E R 22 PEYELEE (FIER) : "R AS
otz ~ B~ @ER O B BREERTE w0 PEYER
BUME: T (B350 2B AF IR L ~EEfo R Sk
Fieo g Aond RS E o A A0S o REET FRTAE o
(BBZF) & B RRETT hp KTk 975 7 17 Fiel  FHE
PIRESESEI20R T2 4 ke S¥ AR ¥ Ko S¥ET 3 Wil §
TR R B e BB B AR F Y A E RS S R
(Fw A% 2 FHRILY=Z L0 PEYEESELISTRF
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TS ENZEEN: - A > BRI —EREME RN BES
SeHlE > WEIFZ AT~ W) EEHEMABER SR Z I -
DU BRI s E i AllenEdg 2 E5R © T = 2823 3 & M40 J3%
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#7 , see, e.g., Henry E. Smith, Self-Help and the Nature of Property, 1 J. L.
ECON. & PoL’y 69 (2005); Richard A. Epstein, The Theory and Practice of
Self-Help, 1 J. L. ECON. & PoL’y 1 (2005); Richard A. Epstein, Intel V.
Hamidi: The Role of Self-Help in Cyberspace, 1 J. L. ECON. & PoL’y 147
(2005).
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NICHOLAS LEONIDAS GEORGAKOPOULOS, PRINCIPLES AND METHODS OF LAW
AND Economics 105 (2005).
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W MEENRASERZ ME - MEMERIIRE (&R
&) - BATLIEEEY " HFEZC %, (voluntary transactions ) H
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55 See ROBERT COOTER & THOMAS ULEN, LAW AND Economics 97 (5 ed.
2008).
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AR o JLE > BEAR B R TR » BORAIREHE IR - BlEE
H#F (Ronald Coase) fFE &K 8347 The Problem of Social Costs®Hn
BEEy T REMTER |, (Coase theorem) 61 DL Ky REHT 4 #7342
8 2 EEEE

S 8 TEIZMA, B2 #t¥ | see Bingyuang Hsiung, Sailing Towards
the Brave New World of Zero Transaction Costs, 8 EUR. J. L. & Econ. 153
(1999) ; RERT , MAEERZHANEBHLR ? | |, KR : XEH
HMIRE | H165-90 ( 2002%F ) ; REFE , FEMNENE , BITE—IR,
H244-46 ( 2002%F ) ,

8 BEIAAY "EHtR, —FAERER, RAEXIZALRtRE RS
2 B1ii{R5%. See RONALD H. COASE, THE FIRM, THE MARKET, AND THE
LAw 174 (1988); Robert C Ellickson, The Case for Coase and against
“Coaseanism”, 99 YALE L.J. 611, 611-13 (1989).

59 EEREMEFESE (distribution ) BIE, see COOTER & ULEN, supra
note 29, at 106-08. 7 ECREIER T XEE,

60 See Coase, supra note 28.

61 EHIEEHYERRA |, see COOTER & ULEN, supra note 29, at 81-88. I 3K
HRHEENEERE , see, e.g., Thomas W. Merrill & Henry E. Smith,
Making Coasean Property More Coasean, 54 J. L. & ECON. S77 (2012). &
HEEPNE , 2RHLBE , EEKEE 526 (2007F ) ; HE
&, ZEZRESN . —EEEERRAE2EE , RN REHEE
AR, 2k, B3 (20064F ) ; #KEK , MMEARERELNEEEER
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80-85 ( 20124 ) ,

See, e.g., Richard A. Epstein, Holdouts, Externalities, and the Single Owner:

One More Salute to Ronald Coase, 36 J. L. & ECON. 553, 556-57 (1993);

William F. Baxter & Lillian R. Altree, Legal Aspects of Airport Noise, 15 J.

L. & EcON. 1, 2-4 (1972); ScHAFER & OTT, supra note 2, at 440-41;
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oo B BRI T ERREE 2 S B AR T 0 SIS E )
BREZHEHA - FREARZ SR A  EFEEETR
EEREFKE  (ERS—ENEAL/MNIERN AR TE - fHIte]
Ao NEMEANE M ER RS EHME - AIENGIEEH > 4
HANERME < R0 > WA BRTA RV IESIEE A EENEE - ZBEI
ERMEMIRE o SMERMERRE o A 2 H AR FH PigouzUHY 5+ B g -
HEIE OEESIEEFRAEHIE) FEgREIMNIEN S - K
EEABLRETYIME A YR A E BV 2R - ORGSR THY
Fl et M - # AR ARG B M AT E ] -

TEETEEEIRY THEEME G M, (reciprocal nature of harm) > {H
SHEMERE - BEEEENERE  —EEERAE  5H LK
BERCRE - B ARR - Wt AZE » SUSHEINLE - M
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67 See RONALD H. CoASE, ESSAYS ON ECONOMICS AND ECONOMISTS 10-11
(1994).
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68  geg, e.g., Henry E. Smith, Exclusion Versus Governance: Two Strategies for

Delineating Property Rights, 31 J. LEGAL STuD. S453 (2002); Henry E.
Smith, Property and Property Rules, 79 N.Y.U. L. REv. 1719 (2004); Yun-
chien Chang & Henry E. Smith, An Economic Analysis of Civil Versus
Common Law Property, 88 NOTRE DAME L. REV. 1 (2012).
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i (TREF—ESIEHRK) - A —EEZFEBFERZTH -

ZEREER , PHREEHT | 1858 (20165 ) .
0 Z2RERAE  KERESN : FIEMNIRE , WwMBETR , BE74-75
(20145 ) , HERAENRBEABEBHNRE , 2REXE , 542,
TO0FR , FEHEEREBMERENRREAT , BHRERKAR ;M
RRABABLLERZR SR EIEME . (MERFTEBRENRHBERLD
BETE , BERRE LES "BREAET.) NUKIESZVAREFTEHR
WHERT. )
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IEBEM A LIER T AEKERL ) BT EINE RS
Z ) ZHIERET  HEAESRARENERTLECEHELIR
BER B NEERE Ry T+t &#iE , (social norm) - FHAYEE ]
DtEREEe 2 &E  HEHRTEEZE GRS EHEEBHDN
HEM > HEASFENER - Hib - AT KEEEGRE AR
F149 (covenant) 72 > FR&EYIRE AR H At A /M0 ERCA — A F
2373 o GFOUMIEREET o T DARRANERME © i BFTR o BRARANED
Mo REREFRBUFERETTE o AEEREE  NEZ —MER
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HHNEBERI N EEME - A T NERH: , Cinternality ) FY4h
AL AE - NEME—/ D R SCR - EFEZ A RS - WED
RS G > MR IMIN ARGHTEHESEXNERE - 17
B ERRA ~ N ES ~ IMITEA ~ NI RER YR/ INELEE » 2
BTIT R NEZITEINGER - DL (REYEEN) TREBER

7 BRBNEAEEERIZKFEENRERE IS REERMN ¢
Yun-chien Chang, Condominium Law in Taiwan, working paper.

B oAk, TUBE—SBER, EENPENREREEH XS Areal
covenants , MERELNBKRE (HIE ) 25 , E—TEFEABRAN
HIEERET. B3| Areal covenants ( I#covenants running with land )
Zwik , BEHEE K REFEMORBEREI I EEENERE
249, R BEEEEWR , B57-77 (1995%F )

" RARERREREREEZERADY  REEHBRAZANBER
AR HFFEERRTENEAR AR, FRNEREZZEA (F
E)REBEZNSMIE , HRHR (subject matter ) BIREETHEHA
HEACHE., FIERBECARKIBELNINIE  ERRHREE
MEMSREMEHEES , MIFET. FELBEERLUFEAGER
TERERRT RN RIREM ( constraint ) » BEBEH HHE
RBE2EE  HHERRHETER  SVREXEBRFRESE (£T) , ARE
FrhE, See Lee Anne Fennell, The Problem of Resource Access, 126
HARV. L. REv. 1471, 1480-82 (2013). See also Pierre Schlag, Coase Minus
the Coase Theorem—Some Problems with Chicago Transaction Cost
Analysis, 99 Iowa L. REv. 175, 214-15 (2013). X EE %515,
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=, MEREEE

RO EEAIURES - 55— > TIHEZHE, (Pareto
efficiency) ° > EEREMS - 51T AHEERY T —2 ANHE
o A E ANRMZE (WEEKS) - RIFEILIT el BUR ik
T TEEZEE . (Pareto Improvement) 7o B] DL BUR B
"ILE AT " IHE 28k , (Pareto Superior) o WIERTT AR

S WMEB S FEEIEEE | see ZERBE, supra note 34, at 1-13.

76 See MAXWELL L. STEARNS & TODD J. ZYWICKI, PUBLIC CHOICE CONCEPTS
AND APPLICATIONS IN LAW 16-18 (2009); NICHOLAS MERCURO & STEVEN G.
MEDEMA, ECONOMICS AND THE LAW: FROM POSNER TO POST-MODERNISM
25-45 (2 ed. 2006); DANIEL M. HAUSMAN & MICHAEL S. MCPHERSON,
ECONOMIC ANALYSIS AND MORAL PHILOSOPHY 84-90 (1996).

7 AEXSEIBHMNESHE  EFMBESIEBE , RERXSZEFW
APE , AESRTHE , FRATNHMA ; EXBAZE=ZALES
B, BHESHERNE MMM BEE |, see ZERBE, supra note 34, at
3; DAVID D. FRIEDMAN, PRICE THEORY: AN INTERMEDIATE TEXT 440 (1986).
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HIE N BRiifi iy " iHeE 288 , (Pareto Optimality ) -

% T Kaldor-Hickssg#27® - fHEl TiIHEE 200K | B
EAERE o f7 iR Kaldor-Hicks R AE » HBRAEt Sy fl|as (EUEME
Flis) SRETERA (BOBERA) » B2m®E " Arlfe ) fl
2 EBAT > ADEEAMEBEN - 52 RS IHE
LR AIVE TIRASE - AAZE ) BT REE 2
BEEA  H2nEHEHEZEE ZEE ) ™ - Kaldor-Hicksiy
R EE G b wT DU L 5y B T Kaldor-Hicks £ 2 |
I Kaldor-Hicks{E#% , - " Kaldor-Hicksfy i | ZFkfE Rt 7= >
BELZ SURRAT LR B

Kaldor-Hicks i 22 12 A& Bl i 25 25 2 2 A8 A 00 2 A bh i i i K
R8 o ATDIRERTERT ~ YA R MTE R EIR AR - BCE AP ERAE E]
SEMRRERT ~ RTINS o REHREEM T ANARETR - A
EARRET - N O FEEREZ L ~ (EREEUT 2 % HERRET »
N EEERER ~ MRS EH - 12 BRI AEFE H Ehie & 308 AAE
FITEARRE T BT BT 2 BA ~ R 2 8880 - REHIRIfE R RS 2

78 See RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 17-20 (8 ed. 2011).
EA —EMKaldor-Hicks##iE , BF T2 MREMERE , BAKHESE L&
SRE. BAERFRN KEAIfred MarshallFrig . ENERAIFER
David D. Friedman, See DAVID D. FRIEDMAN, LAW’S ORDER: WHAT
Economics HAS To DO WITH LAW AND WHY IT MATTERS 21-25 (2001);
David D. Friedman, Does Altruism Produce Efficient Outcomes? Marshall
Versus Kaldor, 17 J. LEGAL STuD. 1 (1988); FRIEDMAN, supra note 77, at
440-47. Kaldor M Hicks R 2= #9 2B B 5 71 31 72 #Y Kaldor-Hicks #2 25 & 4H
[@ , see ZERBE, supra note 34, at 4-8; Matthew D. Adler & Eric A. Posner,
Implementing Cost-Benefit Analysis When Preferences Are Distorted, 29 J.
LEGAL STUD. 1105, 1108 n. 2 (2000). i , ELBAE Y FHMERR A%
WENMBER  XTFHEERENHE.

See, e.g., MERCURO & MEDEMA, supra note 76, at 45-50; STEARNS &
ZYWICKI, supra note 76, at 17-18.
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B H— EPN SR W AR AR~ BAR - Kaldor-Hicks
XQ??FEJEQE¢EE§ééxﬁ7ifmﬁgmzﬁgg*ﬁﬁ (positive) HY#IET 5 {HFE#E
{E B R R S &Y B AR - R b W A A8 g A b B AR o
(normative) FVE R -

ﬁﬁz’rm%ﬂ+J(mmwmeammmw80@m%§ﬁﬁ
%b?Jﬁ1§E$UFH%§ZZ§5 NFRHA - #FHA - WFEEH - G
HR MEETERERENEEL - B "4 ERNE
( production efficiency ) - Ft/2 M/ VARSI RZAEL © B
rEnt M A R RVT RAE R o 5 WS - [EEEEELER
FITEARES © BR T AT LA REEHIIL B (PINAE AR - &
TEEERER) - ’@ﬂﬁiﬁﬁﬁi%?%%@ "UEIRAN,  (doctrine) HY%#
HME—RCR B L R » B AR ERT AR EHILE A
JRA - BEREFEAIBEE RN 2 HimHE -

M, MRS R

VIRE KL TR Sy A B2 MR A0 T 57 00 i3 DURE SR AR 7 S fefic
BRI A R A EGE - FLERCRE O EE R A R
e HE Z T8 - BB E G EA RS REFHE
HE - —RInE > sEEsZEE  BERBRIF L - B5EA
il ER Tﬁ%%Jﬁ%’Fﬁ {58 F T i B ORIV A R - WIRE VA AL
B TERE G REBEE - SRR R AR R F R

80 See COOTER & ULEN, supra note 29, at 363. See also Thomas W. Merrill,

Accession and Original Ownership, 1 J. LEGAL ANALYSIS 459, 488 (2009);
Richard A. Epstein, On the Optimal Mix of Private and Common Property,
11 Sco. PHI. & PoL’y 17, 31 (1994).

8l MEMEBROISERZEZLONE, MEINER L EREREEMIE
%, T8 uﬁa’A%E’J#*IJEZZF :ﬁuﬁ AR D, KE, BF  BRE
BREMERNEERS, 52 , FAAEBLEN "HE, K FER
ERENEEME , W%EE&&&
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R - BERZSHEHNA - EEE > BERHEEEH  A5FZE
B o b F A A R RS R B P A AR Y B B R X
Z o AIEARE - 5 TR EREER  BRES > AIE
75 JE 4 7 (R AR R A Y I FE BRI AR > R A A R A AES2 .
s (EYREENEIRE T - BB R AR R T DS & R
—HIEOB R  EZTEEIRT  JAEBCR F@&EVKTEEX%W
KREIZHR A » HREMITZEARBERN BB G AN HE
g A ZS Ry il o WIATRATIL » BERELOBEZRCRIEAE > PAE AR T
EIEAHMEGH -

HEE H O — A G A MR A A %ﬁﬁﬁ%%%ﬂ%ﬁ%ﬁ#ﬂéﬁ
B MNERYIREELOE i B4 - B T B AT EHE
(normative Coase theorem) 84 : )%{Ez_xf(? ERIEZ BTN E
B G ARG R A - DUEHERL 5% - 55 % T s EM
HrEH , (normative Hobbes theorem ) 86 : E[I & AEFEAR A S iE
RRANFIEIRE - AIFE GRS Zﬂ)ﬁi%%iﬁmﬁﬁﬁ@%é@

82 See HAROLD DEMSETZ, FROM ECONOMIC MAN TO ECONOMIC SYSTEM:

ESSAYS ON HUMAN BEHAVIOR AND THE INSTITUTIONS OF CAPITALISM 109-14
(2008); Harold Demsetz, The Problem of Social Cost: What Problem? A
Critique of the Reasoning of A. C. Pigou and R. H. Coase, 7 REv. L. &
EcoN. 1, 8-9 (2011). Demsetz#yiE Rz # B Fennell ZE{#, See Fennell,
supra note 29, at 1502. See also Pierre Schlag, Coase Minus the Coase
Theorem—Some Problems with Chicago Transaction Cost Analysis, 99
lowA L. REv. 175, 214-15 (2013).

8 Fennell B MDemsetz AR EREBNBEARTRAREE K ERERINE
HBE | sIEBRIEEEISE 2. See Fennell, supra note 29, at 1480-82.
ERRRRT EZEZBEARESBENHRANEETRBRERTE.

84 See COOTER & ULEN, supra note 29, at 92.

% EARME,BRINT K VELINKESWEZHEE : #£— Rt A%

BEROFIRFGE | WA REEERERLE S , H142 ( 2000F ) o

See COOTER & ULEN, supra note 29, at 92-93. See also Epstein, supra note

80, at 31; James E. Krier & Stewart J. Schwab, Property Rules and Liability

Rules: The Cathedral in Another Light, 70 N.Y.U. L. REv. 440, 446 (1995).

86
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o BRI - RERZ DA - BIFRE Wi 2 EHEA - It
EH IR TARERMEE SIS REASEANHZERE
(the law should allocate property rights to the party who values them
the most) 8 - JRE - fERZREETARBURREEE - (B ERRTE
BRER S BEERRE MY ZEIIERCR - B4 K ER
RIBLEHE R A2 55 > sF(&al - fERLET BAT(E -

[ B A X SV BT P e A R RE R s M ey 1 B 21 B8

B4 SR AEME ST HRA] (entitlement assignment ) Eil
PR (pnﬁecnon mechanism) (FE{&3 ) » PRITEEEFI &
HERGRGEME - 52 ARESE - B HEZEERER
AREEHEB ST G MAT K » HEERINE  HAHRERNEAR

FEEBRR - HH—HEERS  MERICE - HBERAESH

K”ﬂ’f‘ﬂ“éﬁﬁ%%fﬁ

FL pBEARE - REH T 2R G MABE RN AR
@E@ %?Xz@ﬁﬁx%%/m PR 58 i 001 5, - 55 A A i A B
& > JEEFTAERERE SRR AT REEFE A R Bl - A8
FCERER » H BB S G5 IER YN ECE §555% o (H35 A1k
K ADERATERIVEE SR ERE - AW BERAEE
TR ERZIT A -

= EEHEEEE IO A R B oA (BL5S
AAERE ) o AL ETHIEEMR TR 2R o B AR TR AU
& TZRGMABERNA (BE0HHR) - fEm2EE D

87 COoOTER & ULEN, supra note 29, at 93.

88 HE  EAMUREE "EZL, (step zero)  MEELEKEERE
EER, AERELHFNRESFENEE (#HAEIEAZEEYES
MUEES ) | MR, X ERHEI B REDemsetz 1967 F Y7
X (8RfF92). EENHOINRRER R LERTNENAME |, A
EESHFIRRELE,

89 See Coase, supra note 28.
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FOARHN ~ PRugfst ~ FIREERET - BREEMBILE ~ 87K - FlIAM
BE - Pl - AEEREALCHE > & T AAER R, (private
titling ) | fERfsR s [ EF| G #KH] ,  (registration) » AJDIRKRE
RE A - TEER S > SETHECERCR - 2400 > IS (K
—EEm) WA AT AR A ERIEK o REF B HH 2]
IRRAIE S & o HERFE RN BORL B SO R T BB
(recording ) 7 ZE AT+ EFF 25 T BE = A A HE A S 810 » EAh
U1 Demsetz 1y £ S5 SO am o S AR A PR R — i B LR R A o
EEREIFEE LT S EERIA s K RAR > I E RS
BAGEL? - Wit > EESESCRAIEAEFERBIE > MEHE
W IEF A A2 FE SR

%0 See generally Benito Arrufiada & Nuno Garoupa, The Choice of Titling
System in Land, 48 J. L. & EcoN. 709 (2005); BENITO ARRUNADA,
INSTITUTIONAL FOUNDATION OF IMPERSONAL EXCHANGE: THEORY AND
PoLicYy oF CONTRACTUAL REGISTRIES 145-61 (2012).

91 Saul LevmoreiRFIRFAEERERIIHAERN AN, K, LiEH
BRTRBHEAEZHN , BRATER B SIBER BT AR B EREG,
See Saul Levmore, Two Stories About the Evolution of Property Rights, 31 J.
LEGAL STUD. S421 (2002).

92 See Harold Demsetz, Toward a Theory of Property Rights, 57 Am. ECON.
REV. 347 (1967). DemsetzfV BB RMERGHESEHATMLESE  H
fb & BRBERA LM T EEMERFENSE |, see Katrina Miriam
Wyman, From Fur to Fish: Reconsidering the Evolution of Private Property,
80 N.Y.U. L. Rev. 117 (2005). ¥Demsetz32mHIEM#LET , 10 : LEE

FHEBFRE ST ( comparative static analysis ) , H@ERAFHER
HAENHRE ERAEEHERLABLLRUAAE#GEEE. A,
Demsetz RAESD "AABE. . "REXKEHF, . REIMEHAE
JRo See James E. Krier, Evolutionary Theory and the Origin of Property
Rights, 95 CORNELL L. REv. 139 (2009); Thomas W. Merrill, Introduction:
The Demsetz Thesis and the Evolution of Property Rights, 31 J. LEGAL STUD.
S331 (2002). Ryan BubbBLAIEIMNSRIF /8 = B AR A Bii% , BERDemsetziy
HEiW. BubbWBRR A EASTWHM ERRHEENER PN ER
BY, A-—EXE, A, 4SRAENEBRARLE N, EMEBRNHY
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i 30 S L HI R > R ERBE R ol £ 55— 0 h S5 R AV AT
BRI N EOR R R B I B 0L 1% B A T DUE #E T
BRCE - HEBURAEE I 1 S 5L HE AT EE S 25
R > TR RN SEHBSE > R AESES R
W MR BEE - BEE > SENEERAER "IN

(sunk costs) - HA&HRTESE 2 BBl ] s s m LI
Ko FHREFRERNE THHEESHEERRE - FETARFEZ
Gham o EAA > BHEERAT RS BN ERES ¢ BhEE - B
Bl i fE E R MY C B RO 2 BB R B B AU RE R S # o (HIt
FEIC B BCR B DUERCRN T A ES - BURAE B ES BT
Ry g sl EEAREEF R AR -

A DLA: EE R R B B RO A A T Y S R AR A A 95 > Bl
A1 Es 2 % Bl Kaldor-Hicks# 22 » SO ] Bl 2 ZERE S Bo iRl ~ £k
R FISIRE S P ATERMESUS > AAEH

ZE o bl B/AOEYREESEE > BIME SR - ERES
EURHIETE A M REEMUE(TE® - ErKaldor-Hicksz % » &

EERS , —EEEHNXE T Demsetzf R . See Ryan Bubb, The
Evolution of Property Rights: State Law or Informal Norms?, 56 J. L. &
Econ. 555 (2013).

98 Cf. ARRUN ADA, supra note 90, at 139-44.

“ FZ-EETEAEAR , MRANRESW Y B B5HE , mIEH S
P9, YERERRNEE.

% AERARURLMEEREREFE , EFNREENHIEQES BB N
B2lige , AERR  TANGBREFEHEELE X NTEHN THE,
(rent) , SERMEEHEL ( dissipation of rent ) ZEF—, KRBl , FEH
FE , BETENRERES ; TENFREG4T , HAELTE, ERE
KREREWE, HESANGHE, #EHAENHESSISHEHEN G
E A RERHEATESRFIEESTRNENE , BOUUA "88X
R, KRR "HELBENFEE, . TRAFHETHRE /I FIEEAS
&, REEHBZE , SERIAFESEBERG , ELAUEER
LHBREMER AN, ESEW , 2RERKE , 742,

9 Cf. ADLER & POSNER, supra note 27, at 5 (“[T]he Pareto principle is too
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DAEYIRE AR > ML ERCRTEESE - fiEgR 2K, #IE
BENmE (REMNHEREZ) Mlimx (BAEMNHER
) > MEBEUHEAERNEEERRZEE - RBLGEE - X
PR » R ATiE » BUASEER - DL fEVIRE A - 2
R E S Kaldor-Hicks# % » g f4ga A [E] o [ & kR
B o EEEARSFEESE - FrlH LA Ry A 2 208
e AuE > FHEAMEFRSEE T o Kaldor-HickseR iy B BT ELER
REHT BE A A B4 72X o NI 0 Kaldor-Hicks s R A2 34 bh s 5 — fi%
M e

Wik ARE RS HAMARELBE SR ATE 2 T gm Al
A, (social welfare maximization) -~ T ft&EEFH]ZHHE A
"EfE A, (wealth maximization) ~ T (L) W 0 B
IT A Z Nk BT A [BERERLE (EE2E) Yk

strong—few, if any, government projects would satisfy it.”"). Pareto 1= ZEfY
BRERI. fl: eEELRZRE AFERE-—EA —EBRX
B THERL (weights) , BRIRERME, Sl —HBRE—EAZ
g0 , AlEHE FHAAAAABESRL00T , R TERFEParetoF
#£, ZERBE, supra note 34, at 3.

S—EERNMTR  BENIETY , fiW : —ABEHR LAEHN
BE, R "HEZRE, | BELSXR  FANSESX, —BX
M, B pParctoixiB, BHIME , —RERIEWENBELR , T+
TE#% , ERAETARE  HEF—EPBEEXTEE, " TParetofk
By REFR—EL "FParetoF By ARAERS TParctoBEMa ! 4
FRIEDMAN, supra note 77, at 440.

9 B3 M RICHARD PosNER 2 HH 2 T Bf E 8 K & % 4 ( wealth
maximization ) , see RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAwW 14
(1998); RICHARD A. POSNER, FRONTIERS OF LEGAL THEORY 98 (2001)
(“Wealth is to be understood in this context not in strictly monetary terms but
rather as the summation of all the valued objects, both tangible and
intangible, in society, weighted by the prices they would command if they
were to be traded in markets”). EAR Louis Kaplow & Steven Shavellz ™ {&
Ak, (individuals® well-being ) %€ | see generally KapLow &
SHAVELL, supra note 13. E8FEric Posner & Matthew Adlerz "EBE
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AR R RE BT (FRIEEMEE Z R
BRAE) - HEZ G R LR - APl > RoREFEAFRIEL -
AEREHEMENE  GEFEREEH -

Esm PR FH IR 2] - SOBRCR e S 1A H Il > H SRR
HERABRME N - FEAE ZREHE > EHENTERG
TR ) HBREEERR S o TG ) AVA R RmESEAE
e ARSI AL o AFZEER ¢ B Wik A o B RBBUR
REH ~ PHLEWENER - HEE - BEEHERE XI5 RAHE
BANRAS » MR ILE ~ 805 - BRAE > DIRRFIEER - 7
FEATHEREA > 30 - B AR - BESEIS - AFELAE
FH - S8 —([EYE 2 N ANBVEE R 5 H &R LR
GRA - AEHI T R HIEE N - S N > 00k
F o RE R RE AR - K2 o B iR A
E R EREEA 5y o fla0 : FEAFIBRI AN Z[E - ARZ FHHEAVEZRE A
HERE - HBELHMEREF A& RS - X4 - CiiTDZY)
ML FECEEDILERE R A FY) » thEEDl—Mmm - Hil5
AR RENILEE » 2 BRERNAREWEE » EEF
A M HAY F 2 DR R R 2 - RS (#E) Z2A
BIEB o FTUANEEHIET - BB RAR: - R MY IEAE
e o B T g Y AR T R A R B BR (R 2 1R s A e 3

Ak ( overall well-being ) #Z%E | see ADLER & POSNER, supra note 27, at
25-61.

B TR |, welfareBE ZE tbwealthEiZ . WealthfE B S8 LIE#
EEZE  MwelfareBRE@Ewealth , B AIUEENFERZ—RRER
(LE2ERIR ) AFRERLE, REBENHE , BEERTERL
FESEMAHAE (SXRIEZWEE, BRMm ) . HBESUEERR
see, e.g., Lee Anne Fennell & Richard H. McAdams, Introduction, in
FAIRNESS IN LAW AND EcoNOMICS xiii, xvi-xvii (Lee Anne Fennell &
Richard H. McAdams eds., 2013).

98 See Chang, supra note 26.
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i BEERREHIE R 558k « AE S 6FE R i Z LB THE IR By
O > IL7EE AT LUK - st IR S /e Z BT HIN S
St pr A A CERE AR AT R BREN B TR E - AU EfE
DECRH T AREA ¢ (BAE B E LISMYIETT - IARE A KIS
SRS - SR BT RS - S5 Z 0 HEARAEIE
RAE Z o3 i HBH IR pA - B BRI 2 R RS E R
R BRAE M AR & 5 B B S G HERE -

B A LHEERR > SRR AW R o A
SRR ACERE TP T B RS ) RO - BN > FEAEES
ol YIRE A E L B 2 B > FragRy T TR (B E
FH Rl ST ) RE IR T 0 ZH RS ME B Y S 5 A B AT ER Y 52 5 )
) o BUEBCDECHART (K8 ) Wk o & I TR AR B
T W A LR - &R TG R E Rl A I - R R
TREREAR Z ZRERA » AR BB RFNEREA - B
I S A L Ry AR - &EOR o3 M 36 SR Ryl /MBS A
FERRE AR EE B Sy AT IR s w2l 7 3 - 48 WA 10 )7 U5t
Z &G o A E > AR ICE AR AR T N B AR RS
B

B B ESRYIEARR LY Z BB 5 2 AR
Was o AL GEAAEZE L FrA B Rl B o # M a4 & AT
B BIME > MR AT - LHEILSIES] Fynuisance Y i
B HE AR SN - BN REMNEA - W
REELEIRFE L G AN — 10 - [HIER R RBERAILEH

99 See also Yun-chien Chang & Henry Smith, The Numerus Clausus Principle,

Property Customs, and the Emergence of New Property Forms, 100 lowA L.
REv. (2015), forthcoming.

100 MEARAEABERIRANER "ARE—AURTEFENER , &
BRZER, (BRH413) , ASRRRFEAR , RA— ARS8
MEARA , ZERIKFTRTEMIMETS , FETEARRIA 28
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Commons ( AEEz#f " H:H , 192) - anti-commons ( A%
By T3, )~ semicommons ( AREEEE Ry "I ) fEIESLMT
FRERAE - —FE—K—¥  BE-—EE R A E LGRS - H
SCRRR b AR B 2R B R S A ME S R RIE TS 0 DAEUA LA - 3
o P HEAERN DR G - AR AEZEP = ENZL0
RSB E (R o DU St F B3 & B AU RE S B W S LR - iR
DAL 2 amil -

M, E—AHRY  ¥RERZSHLRENNYE  DRAERYFEEZ W
BN EARBERSHRES P RBEHAEZE,

101 A AR REFTKIEENERTNEEME, EEWFLS
HNER , FIARSIBERERK , B-LFF, EEMZFR , see, eg,
JYH-AN LEE, NON-PROFIT ORGANIZATIONS AND THE INTELLECTUAL
COMMONS 12-21 (2012). Jyh-An Lee 2 BN EEMEREBEZTETH
B, X, BREIM : 2FEE , REACCERBTRHURRNLH
iy MEEBERNOSESR , hABRESHT , 81, H113-184
(2011%F ) ,

102 e R T H A commons BB Lit, BRIERT , 2BNKERH &
73 (20134 ) o
EEZR "0H) RHREBRENEE  RETHMEENSEE, BhE
ARENBEFEHAE—FAZREERRZ , AR2RE , FERGEEBLH
Bi&commonsBER "HAL . BREEE  KEHEEERE 25k,
B 124 ( 20064 ) o

103 i, FAEMERE, HRKER—M@XELE , see Michael A. Heller,
The Boundaries of Private Property, 108 YALE L.J. 1165, 1167 (1999).
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_\ 7N\ Fﬁ
R R ARER - "B IEHEIR , (open-access

commons) Hi TR#&IXZELHEJE , (limited-access commons) o
BRI HE R - AR - NERNAMERE RN - R TR
P& A BERR AT HoA A - H RTHYAI A & 0% DUERAT R
HEMAFMHATABEGE=A - 52 - FAHRFEKREEHAER
H o RAHMHM - DEETHEEAANA R - BN E
BRAT (tgt2H A EE IR EEA A H# >~ B i
i) o MBI 9F NI E R AV E R SRR AR -
MmAAHEREEHFERIEAER - R 2 RN 4 - FrAEAF
WA BRI HLFE o B &R B R B 2 LR
&R E o W EE AR TR B A A2 7 5 BB
HEHAEFERNFIAE > Rl BREY )7 oM A Z FEF - E 4%
EIEATHER R E A A [E — &R 2 A -

PREIXLEHER - A AR ENREE & DIEHRE -
VO AIEF R RS - RN (NR - g &) BIMIA
(B& AN Z) AHk R J7——Carol RoseZd it fy " ¥ MRS
#% , (property on the outside ) *°6——{H & A\ f AR R HEF
Fr USSR S A o PR30 A & R Y 2 R 45 1 T se B IR A R B+
& (social norm) 197 [Ht - fE LA EARVER - NE AT

100 SERBVEZEHR  EREATLREEHY, b, BR¥T, Al
EEHERE TR, See Chang & Smith, supra note.

105 fign - MFATEEB LS HL A FHRFEARE , REEFEAD
MFENHEHMEANFERAG EHREFR  FHEAERBRARNEM
EBl,

106 gee Carol M. Rose, The Several Futures of Property: Of Cyberspace and
Folk Tales, Emission Trades and Ecosystem, 83 MINN. L. Rev. 129, 144
(1998).

107 HESREBWIAEH IR | see, e.g., ERIC A. POSNER, LAW AND SOCIAL
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DUERRE—FRTLL > WELAFT SR Z AN & RE R - SRRy
PrEERE B ~ TR - SR - IRFIASEHERAILA -
A HEREAE - RAEN SN ANIHRIAE o HER (R
RGBS BE& A EREREREIRT ALl REIHHE
H&EIRAF "R ERE, 1.

FREEMS - FHTEEN T EERTAEN LM > selbE
A TIRAFIEHER o IR - AR ERREE > A
AT RS Lt o A ERATE] DAIM I SERE T A 2 Hith - FEFT AR £t
AR KA TIR > RAT A A St A g e FRYIRERLAC -

EHERFENRERNZSHEVHEER - SREEMLE -
BEER AT A GRAALNERFFERE (I BUTE
B A AT VB HIGEAEEE ) - HHRIEERAIE - HRFER
W EERIE G M AR - I EREFI R R Al (T RE g ¢
AlE) - HEFEEHESNEINE  ERERLH - 21
B WARERZEER o NIGEREYE - S5 EHLAS B i & Ik
AURENR ~ RZ2 ~ 225 JLILER » AR ER 2 A E L
3 100 > B — i = 52 RN &R - BN Rk o & s
=PRI E VTR EERS -

NORMS (2002); Cass R. Sunstein, Social Norms and Social Roles, 96 CoLum.
L. Rev. 903 (1996); POSNER, supra note 97, at 288-318; Richard H.
McAdams, The Origin, Development, and Regulation of Norms, 96 MicH. L.
REev. 338 (1997); Robert C. Ellickson, The Market for Social Norms, 3 Am.
L. & ECON. REV. 1 (2001). LA€7 &5 a0 BN A Se Y RE A R BB 2 RS B ST
, see generally ROBERT C. ELLICKSON, ORDER WITHOUT LAwW: How
NEIGHBORS SETTLE DISPUTES (1991).

108 EARMEREENERNEY K SRAESHEIE, XPERGZER
B, BERE2EAETE , BEBEREHA.

19 FXREMEAFTELNSE (LIFRER ) , REBEMANMEE ,
RAEARBZBEZELNBREINE  BRRARIEA , ZHHBRAE
BE K BERARMEHES , ALARREFIELS LR,
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SHEIFERTA M ERE ; REHYILBADR B RS AN H—
BIREA A FRESRA I > CHE DR BT i Ry e
#i - Michael Heller##zeyam 10 o [ LD FRE R Ry i EE RE DT 22 6
BT - HellerBum AR B T2 3L X I8 ER AV EITRIE
B ERER LY EERARM BFSHE L &
EHENERE - B AERERE - Hellerfyf@fE i EA ) © M5
FREEHAHCH/INALE  BEEE - AREM S BRI E
FEAE L B A TG AUR R ERE T - HEIR B ERE - UL
wfE ~ HAHRE - SAMEEE - WOESET A FHYBUT B AL B R
NEHE? > —TJ7MHEE » BB T -

VIREESE T > IR - AFREERAME > DRES
FiA - LA REAE AR SR RS - (40 208 R A 55 8195k 55 2T A

110 see Michael A. Heller, The Tragedy of the Anticommons: Property in the
Transition from Marx to Markets, 111 HARv. L. REV. 621 (1998); MICHAEL
A. HELLER, THE GRIDLOCK EcoNoMY: How Too MUCH OWNERSHIP
WRECKS MARKETS, STOPS INNOVATION, AND COsTS LIVES (2008). ¥fHeller
B #HEET | see, e.g., Richard A. Epstein, Heller’s Gridlock Economy in
Perspective: Why There Is Too Little, Not Too Much Private Property, 53
ARIz. L. REv. 51 (2011); Eric Claeys, Exclusion and Exclusivity in Gridlock,
53 ARiz. L. REV. 9 (2011).

111 gee Heller, supra note 110, at 633-35.

112 gee id. at 638.

W XBDBHEEELEHLRRBE , see Yun-chien Chang, Tenancy in
“Anticommons”?: A Theoretical and Empirical Analysis of Co-Ownership, 4
J. LEGAL ANALYSIS 515 (2012); HELLER, supra note 110, at 108; Faith
Rivers, Inequality in Equity: The Tragedy of Tenancy in Common for Heirs’
Property Owners Facing Partition in Equity, 17 TEMP. PoL. & CIv. RTS. L.
Rev. 1 (2007); Clifford G. Holderness, Joint Ownership and Alienability, 23
INT’L REV. L. & ECON. 75, 76 (2003) ; RADBIHEELLARBE | see
Hanoch Dagan & Michael A. Heller, The Liberal Commons, 110 YALE L.J.
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L BT 7 S RS AR R o SOHEE a0
RIERHEEMENS - RS E R EEEA (BT
FEIZN ~ AN ATER) » LEREREEER (A A
FOEEKRAGE T AR R ) 1Y o LB EA A
AR EGIEEN - GHEEHE - ZHERTUMEL S 7%
HREREH AT IR EEA T E - HRESHEEHZEER
[H > SESEPETE -

Fennell 2 #% 3 58119 » dh gt i assembly i #5120 - Assembly#h
HerDlEisk " EaR],  FEScHayland assembly ik & 45 5 A
] 2 7 — — WS S B R B 38 Mt 2 Lt BT A RE Bt AE o Assembly i
R EER e T AR fTEN AR e T
B&1TE), (collective action) 2 « AREF Ky - IR EE 2R

116 see James M. Buchanan & Yong J. Yoon, Symmetric Tragedies: Commons
and Anticommons, 43 J. L. & Econ. 1 (2000).

W B8EFk, HAERERCTHEREREER , HRERERBEMSE
H. See, e.g., Lee Anne Fennell, Commons, Anticommons, Semicommons, in
RESEARCH HANDBOOK ON THE ECONOMICS OF PROPERTY LAw 35, 42-43
(Henry E. Smith ed. 2011); Michael A. Heller, The Anticommons Lexicon, in
RESEARCH HANDBOOK ON THE ECONOMICS OF PROPERTY LAwW 35, 69 (Henry
E. Smith ed. 2011). {BEHPFTRES , BELREREL , BLABBARNE
SNHAFGIR , EFEARKRENHL AR,

18 IR EEE AR EZIZ Bopen access investment problem , F %< &
HARBBEERHEZ. See Dean Lueck & Thomas J. Miceli, Chapter 3
Property Law, in HANDBOOK OF LAW AND EcoNoMics 183, 193 (A. Mitchell
Polinsky & Steven Shavell eds., 2007).

119 Fennell, supra note 117, at 42-43. FEFennell B2 EHEEK T
anticommonsF WEEERERBEMEH, 252 , kB ( HKZE=H ) HR
BRE, BEER (EEN ) REEINBELE , T BECRAZ TR,

120 Heller 5 RBAHLREBEIT UL —MILR "ZE ( fragmented ) RE

X, BB, EFFennel BBRRHWRESHEFIBE , EEME. See Heller,

supra note 117, at 60.

Fennell, supra note 41.

122 EHE M S B 2 4 | see MANCUR OLSON, THE LOGIC OF COLLECTIVE

121



P2 gAY xRS 6l

kg
I
et

AEFR—ERSHEFME . ENEAERSEFRE > #f
B4 L 3kryanti-commons AL » AT SCEESARY Tk ) RER
HRE - HEIL > SR o] DARR 45 8 A DARS . T BE— W R R R
ANHEEBEMRE | & T H-—TA NBEEE NS A EEEN ARG
M 12 L ELE AN SRR o RPN R R o T
EREAERME > NESEESTEBY G -

Al —EERny TE—-Y o EEEESRE TP, AR
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LAHL0EFAERE » SRMER gL - Vg s —
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EE > E A I e A o S (Es T —(E A —&ERA
BRLWEN  G—E MW E Y - MERBREE - Z AT
BIE R R o B R R B R A By SRR o A
Fi o Hellerpip 22 7 p 40 B8 B 7o) | %88 (2 ~ BRI HRRBEIILE
uh o IR R R BE K AT S > HEEEEF 530 28
Bl A TE » I AFE AU — X E B At R e S o
FIFIE - HEH ADER LFFE T HEAREERA S » HI#EI
WML REREY (EZ2RMEUEHEME) o AR EEZ
ERRIOAMRE - 5 2 0 BBENER —/ NSRS A B I K

BEE -

ACTION: PUBLIC GOODS AND THE THEORY OF GROUPS (2009).
123 giEATANERD BIRE , #ETANERERNZE —YNEE.

124 see HELLER, supra note 110, at 20.
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EGHEN AR BT A Rt R - IR EFAYAE] > AL
IR A R R - W& T E AR - T e B &
| (patent thicket ; 3%k " HHER , 2o " HAHE, ) >
[E &R E e BN - B LABA R LA Z 8 - Bh4h > —H &R -
—HIE A BE-ATFTEIMNR - BELBEZHHBMIEZE (FE
AITREAR L > DL BR s il B Y — (32 0H - R FE (R RE N
FRIE N S B E TR R

=, BRNER?

S B R IR — R Ny T SR FARR] , (the tragedy
of the commons ) Bi " F£ 3B B | (the tragedy of the anti-
commons ) - FEE|—ga 2 P25 e B B ARl pl 2 B B SRRCR < (il

HEMNERZ P EFE > 2RASHEOHEEN » H5E
VS EEW A E - AARESEH  £— SENHIEEN
FIREE TS E M A E - WA e B BUME RISLERTIERE © ATl

125 gee generally Michael A. Heller & Rebecca S. Eisenberg, Can Patents Deter
Innovation? The Anticommons in Biomedical Research, 280 SCIENCE 698
(1998); HELLER, supra note 110, at 49-78. ¥ th BB RZIMEF | Wi H

TIEBARA. B "TISERNRE, WRATE , see Richard A.
Epstein & Bruce N. Kuhlik, Is There a Biomedical Anticommons, 27
REGULATION 54 (2004).

126 HREFEARE , ERERRTEHARIARGEF TEEY R EZF

ZEHREE, EAEEH - 2FEALR—FR K FagAsImAREMR

B R, BlEBurk & LemleysR Bpatent thicketFIHERBIEBES |, BiE

WEHER "EE2, WER  FURENELCERBENENEE,

See DAN L. BURK & MARK A. LEMLEY, THE PATENT CRISIS AND HOwW THE

COURTS CAN SOLVE IT 139-40 (2009).

See generally LAWRENCE LESSIG, THE FUTURE OF IDEAS: THE FATE OF THE

COMMONS IN A CONNECTED WORLD (2002). 3 442 %I B it iR 1Y 1

B A , see, e.g., RICHARD A. POSNER, LAW AND LITERATURE: A

MISUNDERSTOOD RELATION 342-46 (1988).

127
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i (B ORESRE BRI AR A ) - 1 B A RE Bl 2 A R
AR IARE - A REESEM EMRAFIEFENGR - FEEE
fat T HGRE ) 1P MEBUS A S W m EESEEE - ZORIL
RN AR —E G E R -

F o BESGE/VRA - KSR EE E BT TR
B PlnEEMASFEERE LHEHER B/ - 8B B
BRIERE ALIRT > SE R #IIRER » SAN58 A3 (H &2
FFE Ry TSI  (public domain ) YA FEE (i 10T £ A AT
(L {4 R A AL P R P A A0 o 3 S B E Y B2 A R G
EIERC - FTBL > A SR E RIS R E R o ST DI ZIE

128 BREHAMOBPINERZRAMRAL , RAERRZREEMTE
MIRBHER THHEXRE, K BRERNIMER , DemsetzBEBRER
Nirvana approach ., See Harold Demsetz, Information and Efficiency:
Another Viewpoint, 12 J. L. & ECON. 1 (1969).

129 Bl FRXBERNESPHER "RPBEFOHK, FRER , XAER

ZHNDEREHE - RERCRNENENRLTFEARE  TERES

WEMRELEHREREERB. 2RKKE. BER, HRE. FB

B, SREERBEAREREREIN (L)  ABEALEBME

4687 , E190 ( 20034 ) , See also William M. Landes & Richard A.

Posner, Indefinitely Renewable Copyright, 70 U. CHI. L. Rev. 471, 484-88

(2003).

See generally SIVA VAIDHYANATHAN, COPYRIGHTS AND COPYWRONGS: THE

RISE OF INTELLECTUAL PROPERTY AND HoOw IT THREATENS CREATIVITY

(2003); LAWRENCE LEssIG, FREe CULTURE: How BIG MEDIA USES

TECHNOLOGY AND THE LAw TO Lock DOWN CULTURE AND CONTROL

CREATIVITY (2004).

See generally Carol M. Rose, The Comedy of the Commons: Custom,

Commerce, and Inherently Public Property, 53 U. CHI. L. REv. 711 (1986).

See Heller, supra note 117, at 70.

130

131

132
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el JFRISY  EGEIRT LIS S AE T R TRV
{0 R 28 AT AR BB IR RE < 103 Bl 38 e 288 SRR
BT 37 AR AT LAFE B8 07 35 KA o EI A0 &
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M, ¥HH
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133 gee Fennell, supra note 117; Lee Anne Fennell, Common Interest Tragedies,

134

135
136

137

138

98 Nw. U. L. REV. 907, 912-13 (2004); Heller, supra note 110, at 673-75. 12
HIZEBIH 5 X |, see ELINOR OSTROM, GOVERNING THE COMMONS: THE
EVOLUTION OF INSTITUTIONS FOR COLLECTIVE ACTION 91-102 (1990). ¥i5&
BEREREZEREBEOstromEHARBBELWERL , see Lee Anne Fennell,
Ostrom’s Law: Property Rights in the Commons, 5 INT’L J. COMMONS 9
(2011).

EEREFG02MF: "2 b FmIZBAE KL TS
oo @ E e e ) PEYEERPRBEIYRSRA  HIX
ERHEKES T, 2RAEME ; Yun-chien Chang, Property Law with
Chinese Characteristics: An Economic and Comparative Analysis, 1
BRIGHAM-KANNER PROPERTY RIGHTS CONF. J. 345, 352-53 (2012).

See MERRILL & SMITH, supra note 5.

EEBHEYSEBCERTMR  S2RERKE , HEV B RERT
%", WA RKER , 2011 T EHEBERWIER , H221-265 ( 2013
F)o

See Henry E. Smith, Governing the Tele-Semicommons, 22 YALE J. ON REG.
289, 291 (2005); Smith, supra note 33; Henry E. Smith, Semicommon
Property Rights and Scattering in the Open Fields, 29 J. LEGAL STuD. 131
(2000).

Smith, supra note 137, at 292.
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FAA o fR#EHenry SmithZ % 2 #9013 BRI {1904 © 71
BN - BEORG o DHERTREE - iR - WEIRVERET 0 &
A B ATEE AU - (B S SEEATE - RFFHAR - RN
IR I A - ARV FEE 0T DL E AR L3t B 558 - th
BB o JEREH 2 B KB EE - B ENA  AFEH - A
BB A o FIHEHRAE S EAIEE - BIABER - 58 h
SR BEEOEHCHHE " EEe BEFFEICPRTEE
BRI I Y 3t o (E s BOM R AR HEBH AL - DU R 2 4t
F7EE| (tragedy of the semicommons) : 47 HA EiLE &R
i MIFN RS AR E OIS » EEEREEBECZAELL -
HE > RABRBMNIE— A—8 > ME— AZRARIE 20 - #
AIERE IR o A 2109 77 B 15 DUAD R BV RCA B ~ K
A& ANHBVEEE 0 o P ERERAE R - R gEE
i B EATEEFE ? RS ERON S A > A 28T
EREDINYEE) (FEERABRED) - EHESERIT RN T
85, (scale) “AN[E] » B fd il b Y~ 3 B K2 M Rl A AH 3 i o] 1T HY i
2 e

Fennell B v — P ¥h e 7 L HIVE & E 2] (RZEFTE
Z) TAEHEAHEEN, o EHERT 0 THERHER WES
JRRIERAEEBRMUAELA 85 dH - HFEELE - 52
oA EEREA - A EERANSEE BRI S LA E R -

139 gee id.

Y 2BEELtMAFRESESENPAREERERFRERIEHRA | M
BERRE  ENEREREZATBTHER , ERAXERBGEEM
BEEA, 2REALD , BAEERE  BUER. EFEHELEE
3K , H133-139 ( 20104 ) , See also Smith, supra note 137, at 300.
WASEYRELE BB EANAFRABAEFN THEEFI
gl FMERALIEFHEYLHRMEAR , EEBRVVERSER
BRI HSEEFAM.
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AT > AR BELAL Y- 3L R 28 P A T REROR R - N R iR U7 =0
ZHEEME RS - A ERBMEL - S0RFTA &R
b - FEF I E B Ry &L 7o - dmege B e (b S i
kR (F) KHEE  RALAERESHERNE
BTG FAE - Bl - EMERER - HEORYR &5 3 KR
(KEBEHHAER) > MHENEEES D ERE  BREXEL
(RRZHHAEBER) - MEFER/RILHER  BEFEETRERKRK
SEACGERE o TR HAA RS TR T o gk 42

AEERE Ky Fennel Iz 2 sy i PAKEE B B e - EfEHE~K
L5 2T e I 2 AR E o (B SEA  F
A~ HIRREGEGRER B -5 2ihZ - DAEZIRE
HURE LA ~ 30/ ~ ot A DAE M A2 FE AR S e B M —
PEFRE - GET B ] R A OB i 2 -

f. MERRIEHERR

AT S fe 2 FERE Y BCAR A ~ CRegMRt > FERLSE Rl - Frsl
0y T EMESTECH AT, Centitlement allocation ) 33572 & fEAE

141 Fennell, supra note 117, at 38-39.

92 5Bl , RFERA "EYEE, THER, A HRF-FEHR
R, RMESS —HKLRER—=i , &£/8 "84, . See Robert
C. Ellickson, Stone-Age Property in Domestic Animals: An Essay for Jim
Krier, 2 BRIGHAM-KANNER PROPERTY RIGHTS CONF. J. 1, 14 fn. 60 (2013).
PREABERS K RETEBFEBARAY (MR-—EEFRLAS )
ZHE BKRLEER wRERALASHERRNTRE. See
RONALD H. COASE & NING WANG, How CHINA BECAME CAPITALIST 49-50
(2012).

143 Entitlement— F I IEEEMEE , FXHBEF. CHEDEHEN , X%
FEREEXNEEERN  waF - LR, RN NHREPER "B
2, (ERE BRBEREZERE , BiR , H49, 2010F ) , Lt BFFEN
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A 5 69 904G o3 Be AR A - fE ) S 5 R AL (first possession
principle ) 144« JRFJJEHI (accession principle) M5 2 w4445 Bl

il

s EAE S 2R Bl 445 Guido Calabresi & Douglas Melamed Hij

F T 35 M R S B 1 B SRR T LA E
HESY R4 TG (2 5106 -

144

145

146

TR, (EXF  REEERERKESH , H38, 2000F ) ., £AEE
ElentitlementBIFEK "EE, K RAEREGIREEZEH (TR ¥
Ef,. "y, "#AN %) BEERE-FAGCEHEMNYE, N
entitlement— AT MBS T RWIEERERZE, T8 , 5RA "E#, Bk
MR A BLEBEEAEMERVERNER.

#BSTEK : Dean Lueck, The Rule of First Possession and the Design of the

Law, 38 J. L. & EcoN. 393 (1995); Richard A. Epstein, Possession as the
Root of Title, 13 GA. L. REv. 1221 (1979); Carol M. Rose, Possession as the
Origin of Property, 52 U. CHI. L. Rev. 73 (1985).

#EB AR - Merrill, supra note 80. BEEE LR , 2RAEES, 10
o

See Calabresi & Melamed, supra note 6. & B RE B LLEIAN AYRES,
OPTIONAL LAW: THE STRUCTURE OF LEGAL ENTITLEMENTS (2005)EZRichard
A. Epstein, A Clear View of the Cathedral: The Dominance of Property

Rules, 106 YALE L.J. 2091 (1997); Richard A. Epstein, Protecting Property
Rights with Legal Remedies: A Common Sense Reply to Professor Ayres, 32
VAL. U. L. Rev. 883 (1998); Smith, supra note. Eh&1& L EEZ | see,
e.g., Saul Levmore, Unifying Remedies: Property Rules, Liability Rules, and
Startling Rules, 106 YALE L.J. 2149 (1997) ( Levmore #% Calabresi &
Melamed Y MR AIEEFR, BE , AliE, BEHESHBHRA , £H
BEREZABCEEREERMIE, Flm  ERNBRRALIR TRKET
ERIBFLESHEL ; LevmoreRHH "HRANE, : JERIEAERIKEE
SR, AERIBXHARNRETARBZRAR, "HRAU22E, : T
BAEESR , BEXNRKREEFTESH. "HA2N,  THEABX
B ARERKIE, "HAS, IRBAEKREEBREET. HA
2N, BBI2SAIAARIZNEEE , 2R "TAIREAERE, |

TRARAORAEREE, . BANUKES, TRRAULERA2 (BA "5
2B ER A ( partial property rule ) 4 ) , Hl0 - TR EEAENETF
BRAUEE  $ERAERARIEZEE  NERE) .

BRI DT RENAERREFEFEERE , 2REM , EaRE &
ERBBRERY |, 5145184 (2012F ) , ERHABRYREBAIZE
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Fresny " R, (protection mechanism) HISZ & 73 #H
FEH A REHEMARE J7X - Calabresi & Melamed#z H} =1
FEA - BAEEE R (property rules) ~ #HEJHAN (liability rules) -
ZE A (inalienability rules) o 5o 28 [ AR Ry ¥ EE A 2 42 3 O
E——RKERWAEEER > NEBEERE - RERMERA
E R RE MR EEME R TS 2 & DI NEURICERE
(BlIaFRE R R SR E TR ) 5 BB Z v DL B &IHY 7
KA RIDEREEY (Fla & E R/ EUIENRTIE - FrAkE
MNREERIAET6THRFE KR BRTAY) ~ WisGlEIT) - WERA
FEAREERASEREEERE > RIS EERE - H
WNERIE EEREHA B T2 2B (FlNsE RIAFE1961% Y~
RHEAT Ry ~ BRIEEETI6RM ~ 7965 2 110 ~ ZE579615% 2 2151 it
EeHE) 92 - fESHSIHE R HE R ERAISS -

ARAEEFRA B TEREBEZT R,

147 see Louis Kaplow & Steven Shavell, Property Rules Versus Liability Rules:
An Economic Analysis, 109 HARV. L. Rev. 713, 723 (1996).

148 1d.

149 SEREETGH: T (FTE) 2 E e A ERAS EATRALAE X
WF A Ak Yr—’ﬁ PSR TG Ao H AR R A 2 TR N B R 2 FHEH
FARLHESE o LB A E AR FR 2 7 0 et o
& o (BBTIE) WA A ) A @ehbdd Boerd 4o gpg 2
AR IAS 2 2R 2 Fp ALz R o Hifpd §E A RRT

R e N R e A Rk M

190 EBREETOMRZL: T (FE—TH) 2+ 9f A2 A S RGARE R o 8
B AG RSB AL FRAMMIENEZFEANE LG
DM -2 BL NFL o2 BTy A T ARR ?,‘ﬁ v A H 2 e

(BETTH) »iE% - e 2 § R WRFITAHEr 20

151 SBREET6HRE2: TH- R NEFELER B 2w
Ay r 2 o

152 | ee Fennelli2 i Z /18R A58 , B AESSMOs ( entitlements subject to
self-made options ) » ESSMOsFIHERAINEZERER , #ECHESHE
RAEZFH (BERER ) RE , MaENFHESHEARHMERAR
1T. BRIRE, See generally Lee Anne Fennell, Revealing Options, 118
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R R BRE & i (R 5 > BN SRS R BRI HRE 5 EE
HIME S » gESF2WERES - FH - BETAZ8E—}=
28 1 BES A3 PR« — A SCRREm S PRa i =X o 25 0% 25 25 [
Al > RERE 20 -

55 < » Calabresi & Melamed/{{ZE f 77 Fic £ Il B (R =0 2
KE - Fes H R R - DL T TR — % ))E ) B AG (25
F1) > HAILEERE (FHEEslr PR gA Z g EEHD)
B ERENZ W E R R fRE > RILEAR)E 7T DASREE TR 1R BERT 2
& o BRI IE A EREE S 2w R A REE PRI TR r] A4
GEE > (HVHRERERE Z 18 - SRS T (EEadsn iy
MEE) BEMEN 2 ERARE > SERIETERIERER R TR
B SRITH T E BB RE - HAl4E TRCE EEE D26
IR B3 > SR ETSHIE TRIES: - B o] o8 i E 3 F HE B
f% o

1 Calabresi & Melamed#8 BI1ZE 1R A4

EEDERA / REEX MERR R R
SRS AAIL FiAI2

HARv. L. REv. 1399 (2005).

153 gee lan Ayres & J. M. Balkin, Legal Entitlements as Auctions: Property
Rules, Liability Rules, and Beyond, 106 YALE L.J. 703, 705 (1996).

154 1d. at 724.

155 gee Calabresi & Melamed, supra note 6, at 1092.

156 Calabresi & MelamedZ % 1% /& 2 i [R BI#9 ST&L | see generally Lee Anne
Fennell, Adjusting Alienability, 122 HARv. L. REV. 1403 (2009); Susan Rose-
Ackerman, Inalienability and the Theory of Property Rights, 85 CoLum. L.
REv. 931 (1985).

B E@RATNEEE, RYMBARERRNERERERE K 8%
RAIL, RA2E—R , MIEHRA3, KA,
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| T M | #1113 | #5H4
AL kR i’rv"‘ﬁ P-4+ p Calabresi & Melamed (1972) -

FEENERKE TR R 2 mesial fy - MIFE A M ERA
1T AR (B TR R R (51141158 o 2 BWIRE AR R © RIESET6TIREE LI Al
ECHIF B YRR EE K AE » R [E]7H B Bl 1% B 0 7 ek B 7 Bt 2 S Y
PEBRFERAE - st EFA GRAL) AV - 8BS 2 50ARH
HIPB R RS 5 T RIESET67R ) 2 T RS, - giel DA
RREBHHAHAS (KHAE) @ BYIIZERYREE DI ZE R
AR BEA A0 R ZRREZ YA U mEEE 28
% BHiY > E2EFLH - ZERHE MRS -

E AR DAy Ry ERE IR R (FHAN2 ~ 4) BFREFEAT (F
AI5~6) » 2HFE2 - fEgmiiiGH - HAEME (call option) FA]
DB LI OB - R\ 2 F RS EH O ; DU
A - A ERE (put option) F » H{TEIHEEERE - LA
FORMAMBE B O ERE - HERESIRYERA > AWAR DUEST
YA EEEBH, - BEEEGEMN N im - EEMAEERA] - 2
Calabresi & Melamed ~ %Y CRR 38 2 H 2K > A @1CH] DURF CHl %
4D > Wi DZEECHLTIE - R E DA MER - HRERAYHE R

158 BARAYEEERBERE , see, eg., Robert C. Ellickson, Adverse
Possession and Perpetuities Law: Two Dents in the Libertarian Model of
Property Rights, 64 WaAsH. U. L.Q. 723 (1986); Epstein, supra note 146;
Rose, supra note 29; Smith, supra note 146; Richard R.W. Brooks, The
Relative Burden of Determining Property Rules and Liability Rules: Broken
Elevators in the Cathedral, 97 Nw. U. L. Rev. 267, 311 (2002).

159 http:/ljirs.judicial.gov.tw/FIUD/.
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Rev. 1, 5 (2002).
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164 yun-chien Chang, Access to Landlocked Land: A Case for a Hybrid of
Property and Liability Rules, WORKING PAPER (2013).

165 See, e.g., AYRES, supra note 146; lan Ayres & Paul M. Goldbart, Optimal
Delegation and Decoupling in the Design of Liability Rules, 100 MicH. L.
Rev. 1 (2001); lan Ayres & Paul M. Goldbart, Correlated Values in the
Theory of Property and Liability Rules, 32 J. LEGAL STuD. 121 (2003); lan
Ayres & Eric Talley, Solomonic Bargaining: Dividing a Legal Entitlement to
Facilitate Coasean Trade, 104 YALE L.J. 1027 (1995); lan Ayres & Eric
Talley, Distinguishing between Consensual and Nonconsensual Advantages
of Liability Rules, 105 YALE L.J. 235 (1995).
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166 gee Yun-chien Chang, Optional Law in Property: Theoretical Critiques, 9
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Posner, Dworkin, Kronmanfy#z{3Z#, See Ronald M. Dworkin, Is
Wealth a Value?, 9 J. LEGAL STuD. 191 (1980); Anthony T. Kronman,
Wealth Maximization as a Normative Principle, 9 J. LEGAL STuD. 227
(1980); Richard A. Posner, The Value of Wealth: A Comment on Dworkin
and Kronman, 9 J. LEGAL STuD. 243 (1980).
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168 gee generally RICHARD A. POSNER, THE ECONOMICS OF JUSTICE 1-118 (1983)
(EBRMEZEEP  AEXELAGHIMEEEENEOZ— ; HEEM
S, NEFEERWIRENMEMG ) ; RICHARD A. POSNER, THE PROBLEMS OF
JURISPRUDENCE 353-82 (1990). MaHA#YJudge Posneri&id , WETF 2 M —
WEE K6 EBHRER-EL2EXEHRMEME, See, e.g., POSNER, supra
note 78, at 319.
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AHE LT B, KAPLOW & SHAVELL, supra note 13, at 4-5, 8.
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1423.
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see Fennell & McAdams, supra note 97, at xiv-xvii.
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Legal System Is Less Efficient Than the Income Tax in Redistributing
Income, 23 J. LEGAL STUD. 667 (1994); Louis Kaplow & Steven Shavell,
Should Legal Rules Favor the Poor?. Clarifying the Role of Legal Rules and
the Income Tax in Redistributing Income, 29 J. LEGAL STuD. 821 (2000);
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