. C /4 J//m,{‘“ (;ffhy,q . a/(/uz;r/)//,,,a(gmﬁ

4"‘4/( pA /()ro/a

&k‘/}#p( 0('/2 V/{ V///: l/Mf/'/J
’'9F7

Essay 3
Problems of the Philosophy of Law

The existence of legal systems, even the most rudimentary,
has afforded the opportunity for a variety of academic disci-
plines. Of these some are, or purport to be, empirical: they
include the historical study of particular legal systems or
specific legal doctrines and rules, and sociological studies of
the ways in which the content and the efficacy of law and the
forms and procedures of law-making and law-applying both
influence and are influenced by their economic and social
setting, and serve social needs or specific social functions. But
since law in most societies soon reaches a very high degree of
complexity, its administration requires the special training of
judges and professional lawyers. This in turn has created the
need for a specific form of legal science concerned with the
systematic or dogmatic exposition of the law and its specific
methods and procedures. For this purpose the law is divided
into distinct branches (such as crime, tort, and contract), and
general classifications and organizing concepts are introduced
to collect common elements in the situations and relationships
created by the law (such as rights, duties, obligations, legal
personality, ownership, and possession) or elements common
to many separate legal rules (such as act and intention).

No very firm boundaries divide the problems confronting
these various disciplines from the problems of the philosophy
of law. This is especially true of the conceptual schemes of
classification, definition, and division introduced by the aca-
demic study of the law for the purpose of exposition and
teaching; but even some historical and sociological statements
about law are sufficiently general and abstract to need the
attention of the philosophical critic. Little, however, is to be
gained from elaborating the traditional distinctions between
the philosophy of law, jurisprudence (general and particular),
and legal theory, although importance has often been attri-
buted to them. Instead, as with other branches ol philosophy,
it is more important to distinguish as belonging to the phil-
osophy of law certain groups of questions which remain to be
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-answered even when a high degree of competence or mastery

of particular legal systems of the empirical and dogmatic
studies mentioned above has been gained. Three such groups
may be distinguished: problems of definition and analysis,
problems of legal reasoning, and problems of the criticism of
law. This division is, however, not uncontroversial; and objec-
tions to it are considered in the last section of the article.

PROBLEMS OF DEFINITION AND ANALYSIS

The definition of law. All the obscurities and prejudices which
in other areas of ph1losophy surround the notions of def1- o}
nition and of meaning have contributed to the endlessly der”.
_bated problems of the defmm | of law, In early arguments

- 6f identifying and describing the ‘essence’ or ‘nature’ of law, .
" and thus the uniquely correct definition of law by referencel '
! to which the propnety of the use, however well estabhshed /
' of the expressions ‘law’ and ‘legal system’ could be. tested! It
is frequently difficult to distinguish from this search for the
(while treating the task as one of identifying and describing the ~ "
,standards actually acccpted for the use of these expresswns,? Gl
| assumes that there is only one ‘true’,
J of them and that this use can be descrxbed in terms of a single
set of necessary and sufficient conditions.JA wide range of y
different considerations has shown how unrealistic or how /
sterile this assumption is in the case of law, and has compelled ** ~
its surrender. Among these considerations is the realization
that although there are central clear instances to which the
expressions ‘law’ and ‘legal system’ have undisputed appli-:
cation, there are also cases, such as international law and’®
primitive law, which have certain features of the central case
but lack others. Also, there is the realization that the justifi- :
cation for applying general expressions to a range of different .+ =
cases often lies not in their conformity to a set of necessa.ry{
Ju

i

[

-

and sufficient conditions but in the analogies that link them
or their varying relationships to some single element.

The foregoing are difficulties of definition commonly met
in many areas of philosophy, but the definition of law has
peculiar difficulties of its own. Thus, the assumption that the

essence of law a more modest conception of definition. which, , ., 4

‘strict’, or ‘proper’ use, ;-
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definition of law either has been or should be lexical, that

ls/cencerned with the characterization or elucidation of any

a\ tual usage; has been challenged on several grounds. Thus it
is~oftenrasserted that in the case of law, the area of indeter-
minacy of actual usage is too great and relates to too many
important and disputed issues, and that what is needed is not
a characterization or elucidation of usage but a reasoned case
for the inclusion in or exclusion from the scope of the ex-

pressions ‘law’ and ‘legal system’ of various deviations from
routine and undisputed examples. These deviant cases include
not only international law and primitive law but also certain
elements found in developed municipal legal systems, such as
rules to which the usual sanctions are not attached and rules
which run counter to fundamental principles of morality and
Justice. »

In the above circumstances some theorists disclaim as
necessarily deceptive any aim to provide an analysis or defi-
nition of law which is a neutral description or elucidation of
usage; instead, they speak of the task of definition as ‘stipG-
lative’, ‘pragmatic’, or feonstructive’, that is, ds designed to

- ,provxde a scheme or model for the demé}éatlon and classifi-
&7 l» cation of an area of study The criterion of adequacy of such
+ pragmatic definitions is not conformity to or the capacity to
{ explain any actual usage but the capacity to advance the the-

| orists’ special aims, which may differ w1dely\°TEus a defini-
“tion of law to be @séd for the instriction or assistance of
lawyers concerned primarily with the outcome of litigation
or court proceedings will differ from the definition used to
demarcate and unify the fruitful area of historical study and
will also differ from the definition to be used by the social
critic concerned with identifying the extent to which human
interests are advanced or frustrated by modes of social organ-
ization and control.

Neither the legitimacy of pragmatic definitions nor their
utility for deliberately chosen objectives need be disputed.
But it is clear that they avoid rather than resolve many of the
long-standing perplexities which have motivated requests for
the definition of law and have made it a philosophical prob-
lem. The factors which have generated these perplexities may
-be summarized as follows: ;J/Notwithstanding the considerable

“area of indeterminacy in their use, the expressions law’, ‘a

G
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lems thereforf: of the structure of law. 'j
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law’, ‘legal system’, and a wide range of derivative and inter- |
related expressions (‘legislation’, ‘courts of law’, ‘the appli-
| cation oflaw’, ‘legal adjudication’) are sufficiently determinate
to make possible general agreement in judgments about their |

application to particular instances. But reflection on what is |
thus identified by the common usage of such terms shows that |
the area they cover is one of great internal complexity;laws |
differ radically both in content and in the ways in which they '.# 3}
are created, yet despite this heterogeneity they are interrelated {4

in various complex ways so as to constitute a characteristic !
structure or system. Many requests for the definition of law ‘
have been stimulated by the desire to obtain a coherent view | ¥ ("

of this structure and an understanding of the ways in which |
elements apparently so diverse are unified These are prob-x;

Reﬂectlox{ on the operations of a legal system disclosed
problems of another sort, for it is clear that law as a mode of
influence on human behaviour is intimately related to and in

many ways dependent upon the use or threat 6f force on the s

one hand and on morality and justice on the other. Yet law is

also, at points, distinct from both, so no obvious account of -,
these connections appears acceptable: they appear to be not .
merely contingent, and since they sometimes fail, the state-; "

ment of these connections does not appear to be any easﬂyy
comprehensible species of necessary truth. Such tensions
create demands for some stable and coherent definition of?
the relationships between law, coercion, and morality; but|
definitions of law have only in part been designed to make }
these important areas of human experience more intelligible.

Practical and indeed political issues have long been inter-

twined with theoretical ones; and as is evident from the long

history of the doctrines of natural law and legal positivism,

the advocacy of a submissive or a critical attitude to law, or

even of obedience or disobedience, has often been presented

in the form of persuasive definition of the relationship be-

tween law and morality on the one hand and between law and

mere force on the other.

The analysis of legal concepts. Although legal rules are of
many different types and may be classified from many differ-
ent points of view, they have many common constituents;
and although the law creates for both individuals and groups

;
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a great variety of different situations and relationships, some
of these are constantly recurrent and of obvious importance
for the conduct of social life. Both lawyers and laymen have
frequent occasion to refer to these common elements and
situations, and for this purpose they use classifications and
organizing concepts expressed in a vocabulary which has bred
many problems of analysis. These problems arise in part be-
cause this vocabulary has a more or less established use apart
from law, and the points of convergence and divergence be-

tween Iegal and non-legal usage are not always immediately

obvious or easily explicable. It is also the case that the ways
in which common elements in law or legal s&@g_s_a_r/e_,clasm-

dlvergent conceptlons of law in general Therefore, although
different writers use such expressions as ‘rights’ and ‘duty’ in
referring to the same legal situations, they select different
elements or aspects from these situations. A third factor call-
ing for clarification is the fact that many of the commonest
notions used_in referring to legal phenomena can be expli-
cated only when certain dlstmctlve ways in which language
functlons in conjunctlon with pract;cal rules have been under-
stood. These problems of analysxéx are illustrated in the case
of the concepts of (1) legal obligation or duty, (2) a legal
transaction, ‘and (8) intention. (Certain distinctions once made
between the notions of a legal obligation and a legal duty are
no longer of 1mportance and will be disregarded.)

The situation in which an individual has a legal duty to do
or to abstain from some action is the commonest and most
fundamental of all legal phenomena; the reference to duty or
its absence is involved in the definition of such other legal
concepts as those of a right, power, a legal transaction, or a
legal personality. Whenever the law of an effective legal system
provides for the punishment of those who act or fail to act in
certain ways, the word ‘duty’ applies. Thus, to take a simple
example, if the law requires under penalty that persons of a
certain age shall report for military service, then such persons
have, or are ‘under’, a legal duty to do so. Thus much is un-
disputed, however much theorists may dispute over the analy-
sis of ‘duty’ or its application to situations created not by the
criminal law but by the law relating to torts or to contract.

However, even the above simple situation can be viewed

’,ently conﬂxctmg analyscs of duty From one of these (the

, certain forms of suffering at the hands of officials. From the

Justlfxably demanded of those concemed; and failure to repor
s sxgnlfxcant not merely because gﬂ@s future suffering ¢
" likely but ‘also_because punishment is legally Justified even if .
it does not always follow disobedience.
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from two very different standpomts that give rise to.appar-’

fied as a duty SImpIy because failure to report renders hkely P

other standpomt (the normative standpoint), reportmg foxJ‘ ©
military service is classified as a duty because, owing to the i
existence of the law, it is an action which may be rightly ox]

From Jeremy Bentham onward the predictive analysis of
duty as a chance or likelihood of suffering in the event of dis-
obedience to the law has been advocated by important writers
for a variety of theoretical and practical reasons. On the one
hand it has seemed to free the idea of legal duty from meta-
physical obscurities and irrelevant associations with morals,
and on the other to provide a realistic gulde to life under law.
It isolates what for some men is the only important fact about
the operation of a legal system and what for all men is at least
one important fact: the occasions and ways in which the law
works adversely to their interests. This is of paramount im-
portance not only to the malefactor but also to the critic and
reformer of the law concerned to balance against the benefits
which law brings its costs in terms of human suffering.

By contrast, the normative point of view, without iden-
tifying moral and legal duty or insisting on any common con-
tent, stresses certain common formal features that both moral
uty possess in virtue of their both being aspects of

fed conduct.-This is the point of view of those who,
although they may not regard the law as the final arbiter of
conduct, nevertheless generally accept the existence of legal
rules as guides to conduct and as legally justifying demands
for conformlty punishment, enforced compensation, or other
forms of coercion. Attention to these features of the idea of
duty is essential for understanding the ways in which law is
conceived of and operative in social life.

Although theorists have often attributed exclusive correct-
ness to these different standpoints, there are various ways
in which they may be illuminatingly combined. Thus, the
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normative account might be said to give correctly the n‘wén-
ing of such statements as that a person has a legal duty to do
a certain action, while the predlctlve account emphasizes that
very frequently the point or purpose of making such state-
ments is to warn that suffering is likely to follow disobedience.
Such a distinction between the meaning of a statement and
what is implied or intended by its assertion in different con-
texts is of considerable importance in many areas of legal
philosophy.

The enactment of a law, the making of a contract, and the
transfer by words, written or spoken, of ownership or other
rights are examples of legal transactions which are made poss-
ible by the existence of certain types of legal rules and are
definable in terms of such rules. To some thinkers, such trans-
actions (acts in the law, or juristic acts) have appeared mys-
terious — some have even called them magical — because their
effect is to change t] the_k:&ilrppsnlon of individuals or to make
or eliminate laws. Since, in most modern systems of law such
changes are usually etfected by the use of words, written or
spoken, there seems to be a species of legal alchemy. It is not
obvious how the mere use of expressions like ‘it is hereby en-
acted . . ., ‘T hereby bequeath . . .’, or ‘the parties hereby

+ agree . . .’ can produce changes. In fact, the general form of

. this phenomenon is not exclusively legal, although it has only

. comparatively recently been clearly isolated and analysed. The
words of an ordinary promise or those used in a christening

* ceremony in giving-a name to a child are obvious analogues to
the legal cases. Lawyers have sometimes marked off this dis-
tinctive function of language as the use of ‘operative words’,
and under this category have dlstmgulshed for example, the
words used in a lease to create a tenancy from the merely de-
scriptive language of the preliminary recital of the facts con-
cerning the parties and their agreement.

J For words (or in certain cases gestures, as in voting or other
forms of behaviour) to have such operative effect, there must
ex13t Iegal rules provxdmg that if the words (or gestures) are
used in appropriate circumstances by appropna‘t_e_ly’(luahﬁcd

'persons the general law or the legal position of individuals is

v*o be taken as cbanged Such rules may be conceived from".

one point of view as giving to the language used a certain kind
jof force or effect which is in a broad sense their meaning;

~
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from another point of view they may be conceived as confer-
ring on individuals the legal power to make such legal changes.
In continental jurisprudence such rules are usually referred to
as ‘norms of competence’ to distinguish them from simpler
legal rules that merely i 1mpose duties w1th or w1thout corre- |

- lative rights. 5

As the” expressions ‘acts-in-the-law’ and ‘operative words’
suggest, there are important resemblances between the ex-
ecution of legal transactions and more obvious cases of human
actions. These points of resemblance are of especial import-
ance to understanng what has often seemed problematic —

the relevance of “the mental or psychologjcal states of the

.
MOncemed to the constitution or validity of such trans;l, ¢¢

actlons In many cases the relevant rules provide that a trans-
action shall be invalid or at least liable to be set aside at the
option of various persons if the person purporting to effect it
was insane, mistaken in regard to certain matters, or subjected
to duress or undue influence. There is here an important anal-
ogy with the ways in which similar psychological facts (mens
rea) may, in accordance with the principles of the criminal
law, excuse a person from criminal responsibility for his
action. In both spheres there are exceptions: in the criminal
law there are certain cases of ‘strict’ liability where no element
of knowledge or intention need be proved; and in certain
types of legal transaction, proof that a person attached a
special meaning to the words he used or was mistaken in some
respect in using them would not invalidate the transaction,
at least as against those who have relied upon it in good faith.
Attention to these analogies between valid legal transac-
tions and responsible action and the mental conditions that
in the one case invalidate and in the other excuse from re-
sponsibility illuminates many obscure theoretical disputes
concerning the nature of legal transactions such as contract.
Thus, according to one principal theory (the ‘will’ theory) a
contract is essentially a complex psychological fact — some-
thing which comes into being when there is a meeting of
minds (consensus ad idem) that jointly ‘will’ or ‘intend’ a cer-
tain set of mutual rights and duties to come into existence.
The words used are, according to this theory, merely evidence .
of this consensus. The rival theory (the ‘objective’ theory)
insists that what makes a contract is not a psychological
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phenomenon but the actual use of words of offer and accept-
ance, and that except in special cases the law simply gives
effect to the ordinary meaning of the language used by the
parties and is not concerned with their actual states of mind.
Plainly, each side to this dispute fastens on something import-
ant but exaggerates it. It is indeed true that, like an ordinary
promise, a legal contract is not made by psychological facts.
A contract, like a promise, is ‘made’ not by the existence of
mental states but by words (or in'some cases deeds). If it is
verbally made, it is made by the operative use of language,
and there are many legal rules inconsistent with the idea that
a consensus ad idem is required. On the other hand, just be-
cause the operative use of language is a kind of action, the
law may — and in most civilized legal systems does — extend
to it a doctrine of responsibility or validity under which cer-
tain mental elements are made relevant. Thus a contract,
although made by words, may be vitiated or made void or
‘voidable’ if a party is insane, mistaken in certain ways, or
under duress. The truths latent among the errors of the ‘will’
theory and the ‘objective’ theory can therefore be brought
together in an analysis which makes explicit the analogy
between valid transactions made by the operative use of
language and responsible actions.
The fact that the law often treats certain mental states or
psychological conditions as essential elements both in the
validity of legal transactions and in criminal responsibility has
thrust upon lawyers the task of distinguishing between and
analysing such notions as ‘will’, ‘intention’, and ‘motive’.
These are concepts which have long puzzled philosophers not
primarily concerned with the law, and their application in the
law creates further specific problems. These arise in various
,ways: there are divergencies between the legal and non-legal
(_ use of these notions which are not always obvious or easily
understood; the law, because of difficulties of proof or as a
./ ymatter of social policy, may often adopt what are called ex-
/ ternal or objective standards, which treat certain forms of
j outward behaviour as conclusive evidence of the existence of
ymental states or impute to an individual the mental state that
“the average man behaving in 2 given way would have had.
Although statutes occasionally use expressions like ‘mali-
ciously’, ‘knowingly’, or ‘with intent’, for the most part the
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expressions ‘intentionally’ and ‘voluntarily’ are not the lan-
guage of legal rules but are used in the exposition of such
rules in summarizing the various ways in which either crimi-
nal charges or civil claims may fail if something is done — for
instance, accidentally, by mistake, or under duress.

The problems that arise in these ways may be illustrated in
the case of intention. Legal theorists have recognized inten-
tion as the mental element of central importance to the law.
Thus, an intention to do the act forbidden by law is in Anglo-
American law normally the sufficient mental element for
criminal responsibility and also is normally, although not
always, necessary for responsibility. So if a man intends to do
the act forbidden by law, other factors having to do with his
powers of self-control are usually irrelevant, although some-
times duress and sometimes provocation or deficient ability
to control conduct, caused by mental disorder, may become
relevant. In fact, three distinct applications of the notion of
intention are important in the law, and it is necessary to
distinguish in any analysis of this concept (1) the idea of
intentionally doing something forbidden by law; (2) doing
something with a further intention; and (8) the intention to
do a future act. The first of these is in issue when, if a man is
found to have wounded or killed another, the question is
asked whether he did it intentionally or unintentionally. The
second is raised when the law, as in the case of burglary
defined as ‘breaking into premises at night with the intention
of committing a felony’, attaches special importance or more
severe penalties to an action if it is done for some further
purpose, even though the latter is not executed. The third
application of intention can be seen in those cases where an
act is criminal if it is accompanied by a certain intention —
for instance, incurring a debt with the intention never to pay.

Of these three applications the first is of chief importance in
the law, but even here the law only approximates to the non-
legal concept and disregards certain elements in its ordinary|
usage. 'For in the law the question whether a man did some-|

/thing intentionally or not is almost wholly a question concern)

_ing his knowledge or Belicf at the time of his action./Hence,

in most cases when an action falling under a certain descrip-
tion (such as wounding a policeman) is made a crime, the law
is satisfied, in so far as any matter of intention is concerned,
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if the accused knew or believed that his action would cause
injury to his victim and that his victim was in fact a policeman.
This almost exclusively cognitive approach is one distinctive
way In which the law diverges from the ordinary idea of inten-
tionally doing something, for in ordinary thought not all the
foreseen consequences of conduct are regarded as intended.

A rationale of this divergence can be provided, however.
Although apart from the law a man will be held to have done
something intentionally only if the outcome is something
aimed at or for the sake of which he acted, this element which
the law generally disregards is not relevant to the main ques-
tion with which the law is concerned in determining a man’s
legal responsibility for bringing about a certain state of affairs.
The crucial question at this stage in a criminal proceeding is
whether a man whose outward conduct and its consequences
fall within the definition of a crime had at the time he acted
a choice whether these consequences were or were not to
occur. If he did, and if he chose that in so far as he had influ-
ence over events they would occur, then for the law it is
urrelevant that he merely foresaw that they would occur and

that it was not his purpose._to.bring them about. The law at™y

the stage of assessing a man’s responsibility is interested only
1in his conscions control over the outcome, and discards those
| elements in the ordinary concept of intention which are irrel-
| evant to the conception of control{ But when the stage of
conviction in a criminal proceeding is past, and the question
becomes how severely the criminal is to be punished, the
matter previously neglected often becomes relevant. Distinc-
tions may be drawn at this stage between the man who acted
for a certain purpose and one who acted merely foreseeing
that certain consequences would come about.

The second and third applications of the notion of inten-
tion (doing something with a further intent and the intention
to do a future action) are closer to non-legal usage, and in the
law, as elsewhere, certain problems of distinguishing motive
and intention arise in such cases.

PROBLEMS OF LEGAL REASONING

Since the early twentieth century, the critical study of the
forms of reasoning by which courts decide cases has been a
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principal concern of writers on jurisprudence, especially in
America. From this study there has emerged a great variety
of theories regarding the actual or proper place in the process
of adjudication of what has been termed, often ambiguously,

‘logic’. Most of these theories are sceptical and are designedfj;/rg,@
to show that despite appearances, deductive and inductive, -
i

reasoning play only a subordinate role. Contrasts are drawn
between ‘logic’ and ‘experience’ (as in Holmes’s famous dic-
tum that ‘the life of the law has not been logic; it has been
experience’) or between ‘deductivism’ or ‘formalism’ on the
one hand and ‘creative choice’ or ‘intuitions of fitness’ on the
other. In general, such theories tend to insist that the latter
members of these contrasted sets of expression more ad-
equately characterize the process of legal adjudication, despite
its appearance of logical method and form. According to
some variants of these theories, although logic in the sense of
deductive and inductive reasoning plays little part, there are
other processes of legal reasoning or rational criteria, which
courts do and should follow in deciding cases. According to
more extreme variants, the decisions of courts are essentially
arbitrary.

Legislation and precedent. In Anglo-American jurispru-
dence the character of legal reasoning has been discussed
chiefly with reference to the use by the courts of two ‘sources’
of law: (1) the general rules made by legislative bodies (or by
other rule-making agencies to which legislative powers have
been delegated) and (2) particular precedents or past decisions
of courts which are treated as material from which legal rules
may be extracted although, unlike legislative rules, there is
no authoritative or uniquely correct formulation of the rules
so extracted. Conventional accounts of the reasoning involved
in the application of legislative rules to particular cases have
often pictured it as exclusively a matter of deductive infer-
ence. The court’s decision is represented as the conclusion of
a syllogism in which the major premise consists of the rule
and the minor premise consists of the statement of the facts
which are agreed or established in the case. Similarly, con-
ventional accounts of the use of precedents by courts speak
of the courts’ extraction of a rule from past cases as inductive
reasoning and the application of that rule to the case in hand
as deductive reasoning.
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In their attack on these conventional accounts of judicial
reasoning, sceptical writers have revealed much that is of great
importance both to the understanding and to the criticism of
methods of legal adjudication. There are undoubtedly cru-
cially important phases in the use of legal rules and precedents
to decide cases which do not consist merely of logical oper-
ations and which have long been obscured by the traditional
terminology adopted both by the courts themselves in decid-
ing cases and by jurists in describing the activities of courts.
Unfortunately, the general claim that logic has little or no
part to play in the judicial process is, in spite of its simple and
monolithic appearance, both obscure and ambiguous; it em-
braces a number of different and sometimes conflicting con-
tentions which must be separately investigated. The most
important of these issues are identified and discussed below.

" There are, however, two preliminary issues of peculiar concern
to philosophers and logicians which demand attention in any
serious attempt to characterize the forms of legal reasonings.

It has been contended that the application of legal rules to
particular cases cannot be regarded as a syllogism or any other
‘kind of deductive inference, on the grounds that neither gen-
eral legal rules nor particular statements of law (such as those
ascribing rights or-duties-to individuals) can be characterized

.as either true or false and thus cannot be logically related

7e1ther among themselves or to statements of fact; hence, they

" cannot flgure as premises or conclusions of a deductive argu-
ment. This view depends on a restrictive definition, in terms
of truth and falsehood, of the notion of a valid deductive in-
ference and of logical relations such as consistency and con-
tradiction. This would exclude from the scope of deductive
inference not only legal rules or statements of law but also
commands and many other sentential forms which are com-
monly regarded as susceptible of logical relations and as con-
stituents of valid deductive arguments. Although considerable
technical complexities are involved, several more general defi-
nitions of the idea of valid deductive inference that render the
notion applicable to inferences the constituents of which are
not characterized as either true or false have now been worked
out by logicians. In what follows, as in most of contemporary
Jjurisprudential literature, the general acceptability of this
more generalized definition of valid inference is assumed.
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Considerable obscurity surrounds the claim made by more
conventional jurisprudential” writers that inductive reasoning
is involved in the judicial use of precedents. Reference to in-
duction is usually made in this connection to point a contrast
with the allegedly deductive reasoning involved in the appli-
cation of legislative rules to particular cases. ‘Instead of start-
ing with a general rule the judge must turn to the relevant
cases, discover the general rule implicit in them. . . . The out-
standing difference between the two methods is the source

of the major premise — the deductive method assumes it

whereas the inductive sets out to discover it from particular
instances’.!

It is of course true that courts constantly refer to past cases -

both to discover rules and to justify their acceptance of them
as valid. The past cases are said to be ‘authority’ for the rules

‘extracted’ from them. Plamly, one necessary condition must) o
be-satisfied 1f past cases are in this way to justify logically the|;
{acceptance of a rule: the past case must be an instance of the|’

I rule in the sense that the decision in the case could be deduced
! from a statement of the rule together with a statement of the
: facts of the case. The reasoning in so far as the satisfaction o

| this necessary condition is concerned is in fact an mversj

>

i apphcatlon of deductive reasoning. But this condition is, of * -

. course, only one necessary condition and not a sufficien
- condition of the court’s acceptance of a rule on the basis of
:past cases, since for any given precedent there are logicall
' an. indefinite number of alternative general rules which ca
satlsfy the condition. The selection, therefore, of one rul
[from among these alternatives as the rule for which the prece
[ dent is taken to be authority must depend on the use o
{ other criteria limiting the choice, and these other criteria ar
| not matters of logic but substantive matters which may vary
from system to system or from time to time in the same
system.] Thus, some theories of the judicial-use of preceden
insist that the rule for which a precedent is authority must be
indicated either explicitly or implicitly by the court through
its choice of facts to be treated as ‘material’ to a case. Other
theories insist that the rule for which a precedent is authority
is the rule which a later court considering the precedent would

! G. W. Paton, 4 Textbook of Jurisprudence, 2nd edn. (Oxford 1951), 171-2,
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select from the logically possible alternatives after weighing
the usual moral and social factors.

Although many legal writers still speak of the extraction of
general rules from precedents, some would claim that the
reasoning involved in their use of precedents is essentially
reasoning from case to case ‘by example’: a court decides the
£ ¢ present case in the same way as a past case if the latter ‘suf-
* ( ficiently’ resembles the former in ‘relevant’ respects, and thus

?makcs use of the past case as a precedent without first ex-

tracting from it and formulating any general rule. Neverthe-
less, the more conventional accounts, according to which
courts use past cases to discover and justify their acceptance
of general rules, are sufficiently widespread and plausible to
make the use of the term ‘induction’ in this connection worth
discussing.

The use of ‘induction’ to refer to the inverse application of
deduction involved in finding that a past case is the instance
of a general rule may be misleading: it suggests stronger anal-
‘ogies than exist with the modes of probabilistic inference used
in the sciences when general propositions of fact or state-
.ments about unobserved particulars are inferred from or re-
‘garded as confirmed by observed particulars. ‘Induction’ may

~also invite confusion with the form of deductive inference

known as perfect induction, or with real or alleged methods
of discovering generalizations sometimes referred to as in-
tuitive induction. *

It is, however, true that the inverse application of deduc-
tion involved in the use of precedents is also an important
part of scientific procedure, where it is known as hypothetic

inference or hypothetico-de‘gﬁctive reasoning. Hence, there
| are certain interesting analogies between the interplay of ob-
v ' servation and theory involved in the progressive refining of a
fscientific hypothesis to avoid its falsification by contrary in-

| stances and the way in which a court may refine a general-

}ru]e both to make it consistent with a wide range of different

i cases and to avoid a formulation which would have unjust or
undesirable consequences. ’

Notwithstanding these analogies, the crucial difference

¢ Temains between the search for general propositions of fact

« { rendered probable by confirming instances but still falsifiable

" by future experience, and rules to be used in the decision of
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_cases./An empirical science of the judicial process is of course‘%
possible: it would consist of factual generalization about the_
decisions of courts and might be an important predictive tool,

"However;—it-is-importarit—to distiniguish the general propo-
sitions of such an empirical science from the rules formulated
and used by courts. :

Descriptive and prescriptive theories. The claim that logic
plays only a subordinate part in the decision of cases is some-
times intended as a corrective to misleading descriptions of
the judicial process, but sometimes it is intended as a criticism
of the methods used by courts, which are stigmatized as ‘ex-
cessively logical’, ‘formal’, ‘mechanical’, or ‘automatic’. De-
scriptions of the methods actually used by courts may be
distinguished from prescriptions of alternative methods and
must be separately assessed. It is, however, notable that in
many discussions of legal reasoning these two are often con-
fused, perhaps because the effort to correct conventional mis-
descriptions of the judicial process and the effort to correct
the process itself have been inspired by the realization of the
same Important but often neglected fact:(the relative indeter-

(minacy of legal rules and precedents. This indeterminacy |
.\3prings from the fact that it is impossible in framing general
' rules to anticipate and provide for every possible combination
of circumstances which the future may bring. For any rule, |
however precisely formulated, there will always be some fac-
tual situations in which the question whether the situations .
fall within the scope of the general classificatory terms of the:
rule cannot be settled by appeal to linguistic rules or conven-
tions or to canons of statutory interpretation, or even by |
- reference to the manifest or assumed. purposes of the Iegis-zf
lature. In such cases the rules may be found either vague or|
- ambiguous. A similar indeterminacy may arise when two rules|
~apply to a given factual situation and also where rules are‘g
expressly framed in such unspecific terms as ‘reasonable’ or}
‘material’. Such cases can be resolved only by methods whose |
 rationality cannot lie in the logical relations of conclusions to
premises. Similarly, because precedents can logically be sub-
sumed under an indefinite number of general rules, the iden-
tification of the rule for which a precedent is an authority

1
i ;

cannot be settled by an appeal to logicl

" These criticisms of traditional descriptions of the judicial
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process are in general well taken. It is true that both jurists
and judges, particularly in jurisdictions in which the separ-
ation of powers is respected, have frequently suppressed or
minimized the indeterminacy of legal rules or precedents
when giving an account of the use of them in the process of
decision. On the other hand, another complaint often made
_ by the same writers, that there is an excess of logic or formal-
“’i‘sm in the judicial process, is less easy to understand and to
tsubstantlate What the critics intend to stigmatize by these
‘terms s the fallure of courts, when applymg legal rules or
s, to take advantage of the relatlve mdetermlnacy of
ules or precede: ocial aims, polictes,
( values Courts accmdmg to these crmcs instead of ex-
cplomng the fact that the meaning of a statutory rule is in-
determinate at certain points, have taken the meaning to be
determinate simply because in some different legal context
similar wording has been interpreted In a certain way or be-
cause a given interpretation is the ‘ordinary’ meamng of the
words used.

This failure to recognize the indeterminacy of legal rule
(often wrongly ascribed to analytical jurisprudence and stig-
matized as conceptualism) has sometimes been defended on
the ground that.it.maximizes certainty and the predictability
of decisions. It has also sometimes been welcomed as further-
ing an ideal of a legal system in which there are a minimum
number of independent rules and categories of classification.

The vice of such methods of applying rules is that their
adoption prejudges what is to be done in ranges of different
cases whose composition cannot be exhaustively known
beforehand: rigid classification and divisions are set up which
ignore differences and similarities of social and moral import-
ance. This is the burden of the complaint that there is an
excessive use of logic in the judicial process. But the ex-
pression ‘an excessive use of logic’ is unhappy, for when social
values and distinctions of importance are ignored in the inter-
pretation of legal rules and the classification of particulars,
the decision reached is not more logical than decisions which

.the 1nterpretdt10n of words or the scope ‘of classifications.
What is true is that in a system in which such rigid modes of
mterpretdtlon are common, there will be more occasions when

— ,\,M,\,/\\
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a Judge can treat hlmself as confronted with a rule whose
meaning has been predetermined, - o -

“Methods of discovery and standards of appraxsal In con-
sldermg both descrlptlve and prescriptive theories of judicial
reasonmg, it is important to distinguish (1) assertions made
concerning the usual processes or habits of thought by which
judges actually reach their decisions, (2) recommendations
concerning the processes to be followed, and (8) the standards
by which judicial decisions are to be appraised. The first of
these concerns matters of descriptive psychology, and to the
extent that assertions in this field go beyond the descriptions
of examined instances, they are empirical generalizations_or
laws of psychology; the second concerns the art or craft of
legal judgment, and generahzatlons in this fiéld are principles
of judicial technology; the third relates to the assessment or
Jjustification of decisions.

These distinctions are important because it has sometimes
‘been argued that since judges frequently arrive at decisions
without going through any process of calculation or inference
in which legal rules or precedents figure the claim that de-
duction from legal rules plays any part in decision is mistaken,
\ThlS argument 1s confused, for in general the issue is not one\J

fregardlng the manner in which judges do, or should, come to | "
; their decisions; rather, it concerns the standards they respec_tj'

:,'\Nm Jjustifying decisions, however reached./The presence orab-
sence of logic in the appraisal of decisions may be a reahty

whether the decisions are reached by calculation or by an in-
tuitive leap.

Clear cases and indeterminate rules. When the various issues
identified above are distinguished, two sets of questions
emerge. The first of these concerns the decisions of courts in
‘clear’ cases where no doubts are felt about the meaning and
applicability of a single legal rule, and the second concerns
decisions where the indeterminacy of the relevant legal rules
and precedents is acknowledged.

Even where courts acknowledge that an antecedent legal
rule uniquely determines a particular result, some theorists
have claimed that this cannot be the case, that courts always
‘have a choice’, and that assertions to the contrary can only be
ex post facto rationalizations. Often this scepticism springs
from the confusion of questions of methods of discovery with
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standards of appraisal noted above. Sometimes, however, it is
supported by references to the facts that even if courts fail - to
apply a clearly applicable rule yielding a determinate result,
this is not a punishable offence, and that the decision given is
still authoritative and, if made by a supreme tribunal, final.
Hence, it is argued that although courts may show a certain
degree of regularity in decision, they are never bound to do
so; they always are free to decide otherwise than they do.
These last arguments rest on a confusion of finality with
infallibility in decisions and on a disputable interpretation
of the notion of ‘being bound’ to respect legal rules: ™"

Yet scepticism of this character, however unacceptable,
does serve to emphasize that it is a matter of some difficulty
to give any exhaustive account of what makes a ‘clear case’
clear or makes a general rule obviously and uniquely appli-
cable to a particular case.[Rules cannot claim their own in-
stances, and fact situations do not await the judge neatly

¢ labelled with the rule applicable to them. Rules cannot provide

" for their own application, and even in the clearest case a
human being must apply them. The clear cases are those in
which there is general agreement that_they fall within the |
scope of a rule, and it is tempting to ascribe such agreements |
simply to the fact that there are necessarily such agreements /

. in_the ‘use of the shared conventions of language. But this /
~would be an oversimplification because it does not allow for|
“the special conventions of the_legal use of words, which may/
diverge from their common use, or for the way in which the |

»ymeanings of words may be clearly controlled by reference to |

’

_*/the puipose of a statutory enactment which itseif may be |
. either expliciily stated or generally agreed. A full exploration :

* of these questions is the subject-matter of the study of the
_interpretation of statute.. o o
The decisions of cases which cannot be exhibited as ded\uc
tions from determinate legal rules have often been described

.‘:_ as arbitrary. Although much empirical study of the judicial

process remains to be done, it is obvious that this description

" and the dichotomy of logical deduction and arbitrary de-

" 7 cision, if taken as exhaustive, is misleading. Judges do not

generally, when legal rules fail to determine a unique result,
intrude their personal preferences or blindly choose among
alternatives; and when words like ‘choice’ and ‘discretion’,
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or phrases such as ‘creative activity’ and ‘interstitial legis-

lation’ are used to describe decisions, these do not mean that’

courts do decide arbitrarily without. elaborating reasons.for
their decisions — and still less that any legal system authorizes
decisions of this kind. . = ... B B
(It is of crucial importance that cases for decision do not -
l{é}ise in a vacuum but in the course of the operation of a
| working body of rules, an operation in which a multiplicity
| of diverse considerations are continuously recognized as
| good reasons for a decision. These include a wide variety of
! individual and social interests, social and political aims, and
' standards of morality and Justice; and they may be formu-

| lated in general terms as principles, policies and standards.
. In some cases only one such consideration may be relevant, .
| and it may determine decision as unambiguously as a deter- -

' minate legal rule. But in many cases this is not so, and judges

| marshal in support of their decisions a plurality of such con- - =

~ their decision, although each separately would not be. Fre-

siderations which they regard as jointly sufficient to support | -
i

i

- quently these considerations conflict, and courts are forced |
- to balance or weigh them and to determine priorities among |
. them.The same considerations (and the same need for weigh=
~ing"them when they conflict) enter into the use of precedents
when courts must choose between alternative rules which can
be extracted from them, or when courts consider whether a
present case sufficiently resembles a past case in relevant
respects.
Perhaps most modern writers would agree up to this point
with this account of judicial decision where legal rules are
indeterminate, but beyond this point there is a divergence.
Some theorists claim thdt notwithstanding the heterogeneous\\ Mt

‘and often conflicting character of the factors which are rel-
" evant to decision, it is still meaningful to speak of a decision |
~ as the uniquely correct decision in any case and of the dutyf
- of the judge to discover itl They would claim that a judicial
choice or preference does not become rational because it is
deferred until after the judge has considered the factors that
weigh for and-against it.

Other theorists would repudiate the idea that in such cases
there is always a decision which is uniquely correct, although
they of course agree that many decisions can be clearly ruled

Gl e
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out as incorrect f\ hey would claim that all that courts do and

_ {can'do’at the end of the process of coolly and 1mpartlally con- .
R 31der1ng the relevant considerations is to cho

one alterna-
i tive which they find the most strongly suppcﬁ‘ ed and that it

i"is_perfectly proper for them to concede that another equally

fskllled and impartlal Judge might choose the other alternative.

The theoretical issues are Tiot different from those which arise
‘at many points in the philosophical discussions of moral argu-
~ment. It may well be that terms like ‘choice’, ‘discretion’, and

‘judicial legislation’ fail to do justice to the phenomenology

of .considered decision: its felt involuntary or even inevitable
character which often marks the termination of deliberation
on conflicting considerations. Very often the decision to in-
clude a new case in the scope of a rule or to exclude it is
-guided by the sense that this is the ‘natural’ continuation of
a line of decisions or carries out the ‘spirit’ of a rule. It is also
true that if there were not also considerable agreement in
judgment ameoeng lawyers who approach decisions in these
ways, we should not attach significance and value to them or
think of such decisions as reached through a rational process.
Yet however it may be in moral argument, in the law it seems
difficult to substantiate the claim that a judge confronted with
a set of conflicting considerations must always assume that
there is a single uniquely correct resolution of the conflict and
attempt to demonstrate that he has discovered it.

Rules of evidence. Courts receive and evaluate testimony of
witnesses, infer statements of fact from other statements, and
accept some statements as probable or more probable than
others or as ‘beyond reasonable doubt’. When it is said that in
these activities special modes of legal reasoning are exhibited
and that legal proof is different from ordinary proof, refer-
ence is usually intended to the exclusionary rules of the law
of evidence (which frequently require courts, in determining
questions of fact, to disregard matters which are logically
relevant), or to various presumptions which assign greater or
lesser weight to logically relevant considerations than ordinary
standards of reasoning do.

The most famous examples of exclusionary rules are those
against ‘hearsay’, which (subject to certain exceptions) make
inadmissible, as evidence of the facts stated, reports tendered
by a witness, however credible, of statements made by another
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person. Another example is the rule that when a person is
charged with a crime; evidence of his past convictions and dis-

osition to commit similar crimes is not admissible as evidence
to show that he committed the crime charged. An example of
a rule which may give certain facts greater or less probative
weight than ordmary standards do is the presumption that
unless the contrary is proved beyond reasonable doubt, a child
born to a woman during wedlock is the child of both parties
to the marriage.

The application of such rules and their exceptions gives rise
to results which may seem paradoxical, even though they are
justifiable in terms of the many different social needs which
the courts must satisfy in adjudicating cases. Thus, one con-
sequence of the well-known exception to the hearsay rule that
a report of a statement is admissible as evidence of a fact
stated if it is made against the interest of the person who
stated it, is that a court may find that a man committed adul-
tery with a particular woman but be unable to draw a con-
clusion that she committed adultery with him. A logician
might express the resolution of the paradox by saying that
from the fact that p entails ¢ it does not follow that ‘it is
legally proved that p’ entails ‘it is legally proved that ¢’.

Apart from such paradoxes, the application of the rules of
evidence involves the drawing of distinctions of considerable
philosophical importance. Thus, although in general the law
excludes reports of statements as evidence of the facts stated,
it may admit such reports for other purposes, and in fact
draws a distinction between statements of fact and what J. L.
Austin called performatory utterances. Hence, if the issue is
whether a given person made a promise or placed a bet, re-
ports that he uttered words which in the context amounted to
a promise or a bet are admissible. So, too, reports of a person’s
statement of his contemporary mental states or sensations are
admissible, and some theorists justify this on the ground that
such first-person statements are to be assimilated to behaviour
manifesting the mental state or sensation in question.

PROBLEMS OF THE CRITICISM OF LAW

Analysis and evaluation. A division between inquiries con-
cerned with the analysis of law and legal concepts and those
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concerned with the criticism or evaluation of law prima facie
seems not only possible but necessary, yet the conception of
an evaluatively neutral or autonomous analytical study of the
law has not only been contested but also has been taken by
some modern critics to be the hallmark of a shallow and use-
less legal positivism allegedly unconcerned with the values or
ends which men pursue through law.
Many different objections to a purely analytical jurispru-
dence have been made. By some it has been identified with,
. or thought to entail commitment to, the view that a legal
system is a closed logical structure in which decisions in par-
ticular cases are ‘mechanically’ deduced from clear antecedent
rules whose identification or interpretation presents no prob-
lem of choice and involves no judgment of value. Other critics
have contended that any serious demand for the definition
of alegal concept must at least include a request for guidance
as to the manner in which, when the relevant legal rules are
unclear or indeterminate, particular cases involving the con-
cept in question should best be determined. It is assumed by
these critics that any question concerning the meaning of ex-
pressions such as ‘a right’ or ‘a duty’, as distinct from the
question of what rights or duties should be legally recognized,
are trivial questions to be settled by reference to a dictionary.
_ Still others have urged that since the maintenance of a legal
~ system and the typical operations of the law (legislation, ad-
Judication, and the making of legal transactions) are purpos-
ive activities, any study which isolates law or legal phenomena
for study without considering their adequacy or inadequacy
for human purposes makes a vicious abstraction which is
bound to lead to misunderstanding.

None of the above seem to constitute serious objections.
The difficulties of decision in particular cases arising from the
relative indeterminacy of legal rules are of great importance,
but they are distinct from analytical questions such as those
llustrated earlier, which remain to be answered even when
legal rules are clear. Thus the isolation and characterization
of the normative and predictive standpoints from which law
may be viewed and the precise manner of interplay hetween
subjective and objective factors in legal transactions are not
things that can be discovered from dictionaries. But attention
to them is indispensable in the analysis of the notion of a legal

" of individuals, [the criteria which distinguish good law from
~bad do not merely reflect human preferences, tastes, or con-

““concerning the principles by which law and social institutio‘%us.q
- should be judged with arguments designed to show that a re\f-f

" erence to morality or justice must be introduced into the |
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obligation, a legal right, or a contract. There is of course much
mustice in the claim that in order to understand certain fea-
tures of legal institutions or legal rules, the aims and purposes
they are designed to fulfil must be understood. Thus, a tax
cannot be distinguished from a fine except by referenc'e to the
purpose for which it is imposed; but to recognize this is not
to abandon an analytical study of the law for an evaluative
one.|The identification of something as an instrument for cer-
.tain ‘purposes leaves open the question whether it is good or
'bad, although such identification may indicate the standeﬂx_rﬁc}il
by reference to which this question is to be answered/In'iiy
case, there are many features of legal rules which may profit-
ably be studied in abstraction from the purposes which such
rules may be designed to achieve, ‘
Criteria of evaluation. None the less, protests against the
severance of analytical from critical or evaluative inquiries,
even if misdirected in their ostensible aim, often serve to em-
phasize something important. These protests are usually
accompanied by and sometimes confused with a geperal the'm's
concerning the standards and principles of criticism specifi-
cally appropriate to law. This is the thesis (which has appeared
in many different forms in the history of the philosophy of
Jaw) that, whatever may be the case with value judgments in
other fields or with moral judgments concerning the activities

ventions, which may vary from society to society or from
time to time; rather, they are determined by certain constant
features of human nature and the natural environment with
which men must contend. ' ‘

‘The doctrine of natural law in its various traditional forms
embodies this thesis. There are, however, obscurities and
metaphysical assumptions involved in the use by natural-law
theorists of the notions of nature and reason which makes
their formulations unacceptable to most modern secular ‘
thought; and they often confus¢ their ifmportant arguments_}

definition of law-orlegal validity: None the less, it is possible =
to segregate these tangled issues, and some important modern
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philosophical arguments concern the possibility of restating

in an acceptable form the claim that there are certain objec-

tive and rationally determined criteria for the evaluation and

criticism of law. These arguments will be sketched here in re-

lation to substantive law, procedural law, and the ideas of
justice and utility.

Substantive law. The purposes which human beings pursue
in society and for the realization of which they employ law
as an instrument are infinitely various, and men may differ in
the importance they attach to them and in their moral judg-
ments about them. But the simplest form of the argument

‘that there are certain constant criteria for the evaluation of a )

 legal system consists in the elaboration of the truth that if (’I

law is to be of any value as an instrument for the realization)

of human purposes, it must contain certain rules concerning
the basic conditions of social life. Thus it is not only true that
the~legal system of any modem state and any legal system
which has succeeded in enduring have contained rules restrict-
ing the use of violence, protecting certain forms of property,
and enforcing certain forms of contract; it is also clear that
without the protections and advantages that such rules sup-
ply, - men would be grossly hampered in the pursuit of any
aims. Legal rules providing for these things are therefore basic
in the sense that without them other legal rules would be
pointless ‘or at least would operate only Afitfully or inef-
ficiently. Criticism of a legal system on the grounds that it
omitted such rules could be rebutted only by the demon-
stration that in the particular case they were unnecessary be-
cause the human beings to which the system applied or their
natural surroundings were in some way quite extraordinary,
that is, that they lacked certain of the salient characteristics
which men and things normally have.

11

but must be grown or manufactured by human effort and
need legal protection from interference during growth and
manufacture and safe custody pending consumption; and
that to secure the mutual co-operation required for the
profitable development of natural resources, men need legal

v This is so” becatise the |

i need for such rules derives from such familiar natural facts as |
- that men are both vulnerable to violence and tempted to use it
- against each other; that the food, clothes, and shelter necess-
' ary to existence do not exist naturally in limitless abundance

| conduct. 7 . :
~—Argument along these lines may be viewed as a modest em-
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rules enabling them to bind themselves to future courses of |

irical counterpart to the more ambitious teleologic'al doctrine
of natural law, according to which there are certain rules for
the government of human conduct that can be seen bY men
endowed with reason as necessary to enable men to attain the
specifically human optimum state or .end (ﬂm:s, telos) ap-
pointed for men by Nature or (in Christian doctrine) by God.
The empirical version of this theory assumes only that, what-
ever other purposes laws may serve, they must, to be accept-
able to any rational person, enable men to live and organize
their lives for the more efficient pursuit of their ainds. It is, of
course, possible to challenge this assumption and to deny that
the fact that there are certain rules necessary if fundamental
human needs are to be satisfied has any relevance to the criti-
cism of law. But this denial*seems intelligible only as a specifi-
cally religious doctrine which regards law as the expression of
a divine will. It may then be argued that men’s lives should be
regulated by thelaw not in order to further any s;cu}a{ hgman
purposes but because conformity to God’s will is in itself
meritorious or obligatory. - ~ :

A more serious objection to the empirical argument con-
ducted in terms of human needs for protection from violence
to the person and property and for co-operation is the con-
tention that although these are fundamental human needs,
the coercive rules of a legal system need not provide fo? them.
It may be said that the accepted morality of all societies pro-
vides a system of restraint which provides adequately for these
needs, and that the vast majority of men abstain from murder,
theft, and dishonesty not from fear of legal sanctions k}ut for
other, usually moral, reasons. In these circumstances it may
be no defect in a legal system that it confines itself to other
matters in relation to which the accepted morality is silent.

It seems clear, however, that social morality left to itself
could not provide adequately for the fundamental needs of
social life, save in the simplest forms of society. It may well
be that most men, when they believe themselves to be pro-
tected from malefactors by the punishments, threats of pun-
ishment, and physical restraints of the law, will themselves"
voluntarily submit to the restraints necessary for peaceful and
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profitable coexistence. But it does not follow that without

- the law’s protections, voluntar submission to these restraints
g p y

R -5 would be either reasonable or likely. In any case, the rules

and principles of social morality leave open to dispute too
many questions concerning the precise scope and form of its
restraints. Legal rules are needed to supply the detail required
to distinguish murder and assault from excusable homicide
and injury, to define the forms of property to be protected,
and to specify the forms of contract to be enforced, ‘Hence,
the omission of such things from the legal system could not be
excused on the ground that the existence of a social morality
made them unnecessary.

Procedural law. Laws, however impeccable their content,
may be of little service to human beings and may cause both
Injustice and misery unless they generally conform to certain
requirements which may be broadly termed procedural (in
contrast with the substantive requirements discussed abov )

, These procedural requirements relate to such matters as the
o generality of rules of law, the clarity with which they are
! phrased, the publicity given to them, the time of their enact-
» ment, and the manner in which they are judicially applied to
¢ particular’ cases. The requirements that the law, except in

- special circumstances, should be general (should refer to
" classes of persons, things, and circumstances, not to individ-

!
|

uals or to particular actions); should be free from contra-
dictions, ambiguities, and obscurities; should be publicly
promulgated and easily accessible; and should not be retro-
spective in operation are usually referred to as the principles
of legality. The principles which require courts, in applying
general rules to particular cases, to be without personal interest
in the outcome or other bias and to hear arguments on mat-
ters of law and proofs of matters of fact from both sides of a
dispute are often referred to as rules of natural justice. These
two sets of principles together define the concept of the rule
of law to which most modern states pay at least lip service.
These requirements and the specific value which conform-
ity with them imparts to laws may. be regarded-from two dif-

ferent points of view.[ On the one hand, they mgMF

“probability "that the conduct required by the law will be

| forthcoming, and on the other hand,mth};y‘p_rpyi_dg_’i»p‘dxividuals

[

whose freedom is limited by the law with certain information

—
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and assurances which assist them in planning their lives within

“the coercive framework of the law! This combination of values

may be easily seen in the case of the requirements of gener-

ality, clarity, publicity, and prospective operation. For the

alternative to control by general rules of law is orders a.d-
dressed by officials to particular individuals to do or to abstain
from particular actions; and although in .all.legal systems t]r'lere
are occasions for such particular official ox:d'ers, no society
could efficiently provide the number of officials required to
make them a main form of social control. .

Thus, general rules clearly framed and publicly promulgated
are the most efficient form of social control. But from the
point of view of the individual citizen, they are more than
that: they are required if he is to have .the advaptage of kpow-
ing in advance the ways in which his liberty w11} be restricted
in the various situations in which he may find hlmst?lf, and he
needs this knowledge if he is to plan his life. This is an argu-
ment for laws which are general in the sense of requiring
courses of action and not particular actions. The argument
for generality in the sense of applicability to classes (?f persons
is different: it is that such rules confer upon th_e 1n<,211v1dual
the advantage of knowing the restrictions to which the con-
duct of others besides himself will be subject. Such knowledge
in the case of legal restrictions which protect or benefit the
individual increases the confidence with which he can predict
and plan his future. o .

The value of the principles of natural justice which concern
the process of adjudication are closely linked to the p'rm(npl.es
of legality. The requirement that a court shguld be 1mpart1al
and hear arguments @\d_}%}fmm‘both sides of a dlSPl.ltC
are guarantees of objectivity which increase the Probablhty
that the enacted law-will-b€ applied according to its tenor. It
is necessary to ensure by such means that there will be this
congruence between judicial decisions and the enacted law
if the commitment to. general rules as a method of govern-
ment is taken seriously.

Care must be taken not to ascribe to these arguments more
than they actually prove. Together they amount to the dem-
onstration that all men who have aims to pursue need the
various protections and benefits which only laws conforming
to the above requirements of substance and procedure can
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effectively confer. For any rational man, laws conferring these
protections and benefits must be valuable, and the price to be
paid for them in the form of limitations imposed by the law
~on his own freedom will usually be worth paying. But thesc
arguments do not show, and are not intended to show, that it
- will always be reasonable or morally obligatory for a man to
obey the law when the legal system provides him with these
benefits, for in other ways the system may be iniquitous: it
may deny even the essential protections of the law to a min-
ority or slave class or in other ways cause misery or injustice.
Justice and utility. The equal extension to all of the funda-

mental legal protections of person and property is now gener-.

ally regarded as an elementary requirement of the morality of
political institutions, and the denial of these protections to
Innocent persons, as a flagrant injustice. Even when these
protections are denied, lip service is often paid to the principle
of equal distribution by the pretence that the persons dis-
criminated against are either criminal in intention, if not in
deed, or are like children who are incapable of benefiting from
the freedom which laws confer and are in need of some more
paternalistic regime,

Different moral philosophies offer different vindications of

the principle of equality. The matter is considered here in
order to illustrate the philosophical problems which arise in
the criticism of law concerning the relative place of the no-
tions of utility and justice. The central principle of utilitarian-
. Ism, in so far as it supplies a moral critique of law, may be
i stated as the doctrine that fthere is only one vice n legal

- arrangements, namely, that they fail to produce the greatest
- possible total of happiness_in the population within theif
' scope. {The concept of a total of happiness or pléasiire orsatis-
faction is of course open to well-known objections. But on

)

. any interpretation, utilitarian principles, if unrestricted; must
'+, endorse legal or social arrangements~if-the “advantages they
;’ give to some persons outweigh the disadvantages imposed on
> | others. For a consistent utilitarian there can be no necessary
a }»ﬂgommit'm_'entw’gpwanyﬂpginciples requiring an equal distribution.
.- However, in some cases, if dll6wance 13 made for principles
of diminishing marginal utility, it may be shown that an equal
distribution is the most efficient, in the sense of producing
the greatest total of happiness. But for the utilitarian this is a

|
]
!
|
i
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contingent matter to be established in each case, not a matter
of moral principle or justice; and where the question concerns
the distribution of the fundamental legal protections of per-
son and property, there seems no compelling utilitarian argu-
ment in favour of an equal distribution. Thus, a slave-owning
class might derive from the system of slavery benef1t§ out-
weighing the misery of the slaves. Bentham urged that this was
not the case, owing to the inefficiency of slave labour, and
therefore he rejected slavery; but he rejected it as inefficient
rather than as unjust. Plainly, this form of argument is a very
insecure foundation for the principle that all men are morally7 -
entitled to the equal protection of the laws, and it seems clear
that utilitarian principles alone cannot give any account of :
the moral importance attached to equality and in general to™ " - :
the notion of the just, as distinguished from an efficient, dis- . ;.
tribution as a means of happiness. ~ et
The simplest moral argument in support of the equal dis-
tribution of the law’s fundamental protections is one that
combines the idea that no rational person could wish himself
to be denied these fundamental legal protections with the
principle of the universalizability of moral judgment: jmoral \
. judgments concerning social and legal arrangements must con- Rt
form to the requirement that no man could regard as morally \%O}ﬁ(
acceptable the withholding from others, with needs and in |
circamstances similar to his own, of those benefits Wthh he /
would not wish to be withheld from himself, [If this principle”
is admitted, it follows that it cannot be a sufficient moral
ground for accepting legal arrangements that the advant}gggsv
they give to some outweigh the disadvantages for others,/The -
‘equal extension to all of the Taw’s protections safisfies both .
i the principle of utility, which requires that the law should ad-
.vance human happiness, and the independent principle of jus- :
| tice, that the gain in happiness should be distributed fairly,
! According to this qualified form of utilitarianism, the best
| legal and social arrangements realize the most efficient of just

| distributions
" More ambitious arguments have been advanced to show
that in spheres other than the distribution of the fundamental
protections of the law, utilitarianism is acceptable only if
qualified by independent principles of just distribution, and
also to demonstrate that the distribution required by justice
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is in all spheres prima facie that of equality, unless inequalities

can be shown to work ultimately for the equal benefit of all.

Whatever the strength of these more general arguments may

be, it is true that in relation to many legal institutions, utili-

tarianism unrestricted by other principles of justice yields

results which would not be regarded as morally tolerable.

This is particularly true of punishment. In all civilized legal

systems it is recognized that no man should be punished

except for his own conduct, and (with certain exceptions in

the case of minor offences) only then for such of his actions

as were voluntary or within his power to control. Such limi-

tations on the scope of punishment seem obvious require-

ments of justice to the individuals punished, but it is at least

doubtful whether they can be adequately supported on purely
utilitarian grounds.

The obligation to obey the law. The philosophical investi-

gation of the obligation to obey the law requires a distinction

.. Dbetween the utilitarian and other moral aspects of this subject

. &7 similar to that outlined in the case of justice /It seems cleat

|/ that the mere existence of a legal system, iffespective of the

. Icharacter of its laws, is not sufficient in any intelligible theory

© .of morality to establish that a person ought morally to d¢

. (what its laws require him to do Y&t there are also powerful

arguments against a purely utilitarian theory of the obligation

to obey law which would regard this obligation as simply a

-special case of the obligation to promote happiness, with the

. corollary that disobedience to bad laws is justified if the con-

~“ sequences of disobedience (including any harm done to others

through the weakening of the authority of the legal system)

are better in utilitarian terms than the consequences of obedi-

ence. Among features of the moral situation for which this

‘uillitarian theory fails to account there are two of peculiar

importance. The first is that the obligation to obey law is one

which is considered as owed by the citizen specifically to the

members of his own society in virtue of their relationship as

fellow members, and is not conceived merely as an instance

2 of an obligation to men in general not to cause harm, injury,

e or suffering, Second, men are often held to be subjeci o an

obligation to obey the law even though it is clear that little or

no harm will be done to the authority of the legal system by

.. their disobedience, as in cases (like that of the conscientious
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objector) where those who disobey the law willingly submit
to punishment.

The theory of a social contract focused on these two as-
pects of the obligation of obedience to law, and it is possible
to detach from what is mythical or otherwise objectionable
in contract theory certain considerations which show tbat jche
obligation to obey the law may be regarded as the obligation
of fairness to others, which is independent of and may con-
flict with utility. The principle involved, stated in its simpiest}
form, is that when a number of persons restrict their liberty
by certain rules in order to obtain benefits which could not
otherwise be obtained, those who have gained by the sub-
mission of others to the rules are under an obligation to sub-
mit in their turn. Conflicts between this principle and the
principle of utility are possible because often the benefits .

/secured by such restrictions would arise even if considemble\(
‘numbers failed to co-operate and submit to the rules in their |
“turn. For the utilitarian, there could be no reason for anyone
to submit to rules if his co-operation was not necessary to !
_secure the benefits of the system. Indeed, if a person did co-/
{operate, he would be guilty of failing to maximize the toFal{
/happiness, for this would be greatest if he took the benef1t§5
7of the system without submitting to its restraints. The con-
ysideration that the system would fail to produce the desired
‘benefits or would collapse if all were to refuse their co-op-*-
‘eration is irrelevant in a utilitarian calculation if, as is ofter},‘
:t'he case, it is known that there will be no such general refusal.

—~—e
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