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LAWS, COMMANDS, AND ORDERS

I. VARIETIES OF IMPERATIVES

THE clearest and the most thorough attempt to analyse the
concept of law in terms of the apparently simple elements of
commands and habits, was that made by Austin in the Province
of Jurisprudence Determined. In this and the next two chapters
we shall state and criticize a position which is, in substance,
the same as Austin’s doctrine but probably diverges from it
at certain points. For our principal concern is not with Austin
but with the credentials of a certain type of theory which has
perennial attractions whatever its defects may be. So we have
not hesitated where Austin’s meaning is doubtful or where
his views seem inconsistent to ignore this and to state a clear
and consistent posmon Moreover, where Austin merely gives
hints as to ways in which criticisms might be met, we have
developed these (in part along the lines followed by later the-
orists such as Kelsen) in order to secure that the doctrine we
shall consider and criticize is stated in its strongest form.
In many different situations in social life one person may
express a wish that another person should do or abstain from
doing something. When this wish is expressed not merely as
a piece of interesting information or deliberate self-revelation

but with the intention that the person addressed should con--

" forr to._the wish expressed, it is customary in English and
' many other languages, though not necessary, to use a special
linguistic form called the imperative mood, ‘Go home! ‘Come
here!” ‘Stop!” ‘Do not kill him!” The social situations in which
we thus address others in imperative form are extremely di-
verse; yet they include some recurrent main types, the impor-
tance of which is marked by certain familiar classifications.
‘Pass the salt, please’, is usually a mere request, since normally
it is addressed by the speaker to one who 1s able to render him
a service, and there is no suggestion either of any great urgency

or any hint of what may follow on fallure to comp ‘Do not
il s b et e - S
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less eligible course of conduct for the clerk. If the gunman|
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kill me’, would normally be uttered as a plea where the speaker
is at the mercy of the person addressed 6f in a predicament
from which the latter has the power to release him. ‘Don't
move’, on the other hand, may be a waring if the speaker
knows of some impending danger to the person addressed {(a
snake in the grass) which his keeping still may avert,

The varieties of social situation in which use is character-
istically, though not invariably, made of imperative forms of
language are not only numerous but shade into each other;
and terms like ‘plea’, ‘request’, or ‘warning’, serve only to
make a few rough discriminations. The most important of
these situations is one to which the word ‘imperative’ seems
specially appropriate. It is that illustrated by the case of the

gunman who says to the bank clerk, ‘Hand over the money -

or I will shoot.” Its distinctive feature which leads us to speak
of the gunman o rdering not merely asking, still less pleading with
the clerk to hand over the money, is that, to secure compli- )’

‘ance with his expressed wishes, the speaker threatens to dof |
;somethmg which a normal man would regard as harmful or: -,

| unpleasant, and renders keeping the money a substantlally

‘succeeds we would describe him as having coerced the clerk,!

Many nice linguistic questions may arise over such cases: we|
might properly say that the gunman ordered the clerk to hand
over the money and the clerk obeyed, but it would be some-
what misleading to say that the gunman gave an order to the
clerk to hand it over, since this rather military-sounding phrase
suggests some right or authority to give orders not present in

our case. It would, however, be quite natural to say that thes o/«
gunman gave an order to his henchman to guard the door. wze.

We need not here concern ourselves with these subtleties.
Although a suggestion of authority and deference to authority

may often attach to the words ‘order’ and ‘obedience’, we

shall use the expressions ‘orders backed by threats’ and .
‘coercive orders’ to refer to orders which, like the gunman’s, ,
are supported only by threats, and we shall use the words®
‘obedience’ and {6bey’ to include compliance with such orders.

It is, however, important to notice, if only because of the great - '
influence on jurists of Austin’s definition of the notion of a -, ;
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command, that the simple situation, where threats of harm
and nothing else is used to force obedience, is nof the situation
where we naturally speak of ‘commands’. This word, which

4418 not very common outside mlhtary contexts, carries with it

(very strong implications that there is a relatively stable hier-
Iarchlcal orgamzatlon of men, such as an army or a body of
dlsc1ples in which the commander occupies a position of pre-

ieng,n_e_nce Typically it is the general (not the sergeant) who
- is the commander and gives commands, though other forms

of special pre-eminence are spoken of in these terms, as when
Christ in the New Testament is said to command his disci-
ples. More important—for this is a crucial distinction between
different forms of ‘imperative’—is the point that it need not
bethecase, Where a command is given, that theFe“EﬁbﬂIH"B"ﬁ
a latent threat of harm in the event of disobedience. To com-|
mand is characteristically to exercise authority over men, notf
power to inflict harm, and though it may be combined with|

‘threats of harm a command is TErlmatrlly an appeal not to fea;

"It is obvious that ghe idea of a command with its .very
strong connection Wl%Pl authotity is much. closer to that of
law_than our gunman’s order backed by threats, though the
latter is an instance of what Austin, ignoring the distinctions
noticed in the last paragraph, misleadingly calls a command.
A command is, however, too close to law for our purpose; for
the element of authority involved in law has always been one
of the obstacles in the path of any easy explanation of what
law is. We cannot therefore profitably use, in the elucidation
of law, the notion of a command which also involves it. In-
deed it is a virtue of Austin’s analysis, whatever its defects,
that the elements of the gunman situation are, unlike the
element of authority, not themselves obscure or in need of
much explanation; and hence we shall follow Austin in an
attempt to build up from it the idea of law. We shall not,
however, hope, as Austin did, for success, but rather to learn
from our failure.

2, LAW AS COERCIVE ORDERS

Even in a complex large society, like that of a modern state,
there are occasions when an official, face to face with an
individual, orders him to do something. A policeman orders

. them.and to comply with it. Official individuated face-to-face *
- directions here have a secondary place: if the primary general
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a particular motorist to stop or a particular beggar to move P ju gl
on. But these smlple situations are not, and could not be, the » £
standard way in which law functions, if only because no so- 45 1% - 7
ciety could support the number of officials necessary to secure

that every member of the society was officially and se arately f

informed of every act which he was required to do. {%ﬁs—t_e?f grart

such Particularized forms of control are either exceptional o ff’ ; ';; S £
are ancillary accompaniments or reinforcements of genera} - A
forms of directions which do not name, and are not addresse i 4T
ta, particular individuals, and do not indicate a particular act gl st

et

{which of all the varieties of law has the closest resemblance -
to an order backed by threats) is general in two ways; it in- -7
dicates a general type of conduct and applies t&' a general goe?
class of persons who are expected to see that it applies to |, .. -~

dirécticnis are not obeyed by a particular individual, "?ﬁElaIs:
may draw his attention to them and demand comphggce as~ :

a tax mspector does, or the disobedience may be ofﬁcxallyi\ e
identified and recorded and the threatened pumshment im-; 447
posed by a coygj‘ T e
“Legal control is therefore primarily, though not exclusively,

control by directions which are in this double sense genergl. This

is the first feature which we must add to the simple model of ~* /ﬂ(}fa‘r ¢
the gunman if it is to reproduce for us the characteristics of *“’A_
law. The range of persons affected and the manner in which

the range is indicated may vary with different legal systems

and even different laws. In a modern state it is normally 5 14
understood that, in the absence of special indications widen- ff-’}“’i

ing or narrowing the class, its general laws extend to all persons. IR
within its territorial houndaries. In canon law there is a simi- / PL{ LI
lar understanding that normally all the members of the church
are within the range of its law except when a narrower class
is indicated. In all cases the range of application of a law is
a question of interpretation of the particular law aided by
such general understandings. It is here worth noticing that
though jurists, Austin among them, sometimes spezak of laws
being agddressed' to classes of persons this is misleading in

P to the community at large’, Austin, above, p. 1 n. 4 at p. 22.
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suggesting a parallel to the face-to-face situation which really
cﬁ’ does not exist and is not intended by those who use this
@r’(‘i:;}:;'f ‘if‘ expression. Ordering people to do things is a form of commun-
!

%:

tracting their attention or taking steps to attract it, but making
laws_for people does not. Thus the gunman by one and the

72" same utterance, ‘Hand over those notes’, expresses his wish -

that the clerk should do something and actually addresses the
“fclerk, i.e. he does what is normally sufficient to bring this
Lexpresswn to the clerk’s attention. If he did not do the latter
but merely said the same words in an empty room, he would
not have addressed the clerk at all and would not have ordered
him to do anything: we might describe the situation as one
where the gunman merely said the words, ‘Hand over those
notes’. In this respect making laws differs from ordermg
people_to.do things. and we must allow for this difference in
using this simple idea as a model for law. It may indeed be
desirable that laws should as soon as may be after they are
made, be brought to the attention of those to whom they
apply. The legislator’s purpose in making laws would be
defeated unless this were generally done, and legal systems
often provide, by special rules concerning promulgation, that
¢ this shall be done. But laws may be complete as laws_before
‘ this is done, and even if it is not done at all. In the absence
. of special rules to the contrary, laws are validly made even if

have been made and who are affected thereby. What is usu-
ally intended by those who speak of laws being ‘addressed’ to
certain persons, is that these are the persons to whom the
_particular_ law applics, i.e. whom it requires to behave in
‘certain_ways. If we use the word ‘addressed’ here we may
’both fail to notice an 1mp0rtant difference between the mak-
‘mg of a law and giving a face-to-face order, and we may
confuse the two distinct questions: “To whom does the law
Kappl_y?_f_ and ‘To whom has it been published?’

Besides the introduction of the feature of generality a more
fundamental change must be made in the gunman situation
if we are to have a plausible model of the situation where
there is law. It is true there is a sense in which the gunman

, \ has an agtendancy or superiority over the bank clerk; it lies

ication and does entail actually ‘addressing’ them, i.e._at-.

those affected are left to find out for themselves what laws

LAWS, COMMANDS, AND ORDERS 23

in his temporary ability to make a threat, which might well
be sufficient to make the bank clerk do the particular thing he
is told to do. There is no other form of relationship of super-
iority and inferiority between the two men except this short-

lived coercive one. But for the gunman’s purposes this may %%

be enough; for the simple face-to-face order “‘Hand over those
notes or I’ll shoot’ dies with the occasion. The gunman doe

not issue to the bank clerk (though he may to his gang of
followers) standing orders to be followed time after time by classes =
of persons. Yet laws pre-eminently have this ‘standing’ or
persistent characteristic. Hence if we are to use the notion of
orders backed by threats as explaining what laws are, we
must endeavour to reproduce this enduring character which
laws have.

We must therefore suppose that there is a general belief on
the part of those to whom the general orders apply that dis-
obedience is likely to be followed by the execution of the threat
not only on the first promulgation of the order, but continu-
ously until the order is withdrawn or cancelled. This con-
tinuing belief in the consequences of disobedience may be
said to keep the original orders alive or ‘standing’, though as
we shall see later there is difficulty in analysing the persistent
quality of laws in these simple terms. Of course the concur-
rence of many factors which could not be reproduced in the
gunman situation may, in fact be required if such a general

is to exist: it may ‘be that the power to carry out threat
attached to such standing orders affecting large numbers of
persons could only in fact exist, and would only be thought{s
to exist, if it was known that some considerable number o[%
the population were prepared both themselves to obey volun-
tarlly, i.e. independently of fear of the threat, and to co-operate L
in the execution of the threats on those who disobeved. '
Whatever the basis of this general belief in the likelihood
of the execution of the threats, we must distinguish from it a
further necessary feature which we must add to the gunman
situation if it is to approximate to the settled situation in which
there is law. We must suppose that, whatever the motive,
most of the orders are more often obeyed than disobeved by
most.of those affected. We shall call this here, following Austin,
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&a general (hab;t of ohedience’ and note, with him, that hike
many other aspects of law it is an essentially vague or imprecise
notion. The question how many people must obey how many
such general orders, and for how long, if there is to be law,

no more admits of definite answers than the question how few
hairs must a man have to be bald. Yet in this fact of general
obedience lies a crucial distinction between laws and the
original simple case of the gunman’s order. Mere temporary
ascendancy of one person over another is naturally thought of
as the polar opposite of law, with its relatively enduring and
settled character, and, indeed, in most legal systems to exercise
such short-term coercive power as the gunman has would con-
stitute a criminal offence. It remains indeed to be seen whether
this simple, though admittedly vague, notion of general ha-
bitual obedience to general orders backed by threats is really
enough to reproduce the settled character and continuity which
legal systems possess.

The concept of general orders backed by threats given by
one generally obeyed, which we have constructed by succes-
sive additions to the simple situation of the gunman case,
plainly approximates closer to a penal statute enacted by the
legislature of a modern state than to any other variety of law.
For there are types of law which seem prima facie very unlike
such penal statutes, and we-shall have later to consider the
claim that these other varieties of law also, in spite of appear-
ances to the contrary, are really just complicated or disguised
versions of this same form. But if we are to reproduce the fea-
tures of even a penal statute in our constructed model of gen-
eral orders generally obeyed, something more must be said
about the person who gives the orders. The legal system of a
7% modern state is characterized by a certain kind of supremacy

"\ within_its texritory and independence of other systems which
¢ we have not yet reproduced in our simple model. These two
notions are not as simple as they may appear, but what, on
a common-sense view (which may not prove adequate) is
essential to them, may be expressed as follows. English law,
French law, and the law of any modern country regulates
the conduct of populations inhabiting territories with fairly
well-defined geographical limits. Within the territory of
each country there may be many different persons or bodies of
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persons giving general orders backed by threats and receiv-
ing habitual obedience. But we should distinguish some of
these persons or bodies (e.g. the LCC or a minister exercising
what we term powers of delegated legislation) as subordinate
lawmakers in contrast to the Queen in Parliament who is
supreme. We can express this relationship in the simple
terminology of habits by saying that whereas the Queen in
Parliament in making laws obeys no one habitually, the sub-

ordinate lawmakers keep within limits statutorily prescribed
and so may be said in making law to be agents of the Queen
in Parliament. If they did not do so we should not have one
system of law in England but a plurality of systems; whereas ,
in fact just because the Queen in Parliament is supreme in. # 77/t
relation to all within the territory in this sense and the other”
bodies are not, we have in England a single system in which*®
we can distinguish a hierarchy of supreme and subordinate 77"
elements.

The same negative characterization of the Queen in Parlia-
ment, as not habitually obeying the orders of others, roughly
defines the notion of jndependence which we use in speaking of
the separate legal systems of different countries. The supreme
legislature of the Soviet Union is not in the habit of obeying
the Queen in Parliament, and whatever the latter enacted
about Soviet affairs (though it would constitute part of the
law of England) would not form part of the law of the USSR,

It would do so only if the Queen in Parliament were habitu-
ally obeyed by the legislature of the USSR.

On this simple account of the matter, which we shall later
have to examine critically, there must, wherever there is a

legal system, be some persons or body of persons issuing A

general orders backed by threats whlch are Jg_enerally obeyede il
and it must be generally believed that*these threats are likely
to be implemented in the event of disobedience. This person

-or body must be internally supreme and externally independ-

ent. If, following Austin, we call such a supreme and inde-

pendent person or body of persons the sovereign, the laws of

any country will be the general orders backed by threats which

are issued either by the sovereign or subordinates in obedi- ; 2 2 s

ence to the sovereign. \ f{{*’ fr LA
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