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— ~ REHHIIRER

FWEFF (HL.A. Hart) A 1958 FE 3% (B & i DU A BE
8t (Positivism and the Separation of Law and Morality ) (1983:
40-87) EREHI LR T o BlEdn i | (the separatlon thesis) BLER
TIEHEERAIRERE o AL A TS S rTRE I s B R
SRBRAS - HAEE %EEE&E@E@#FE‘;&@ZF’&?H’\J&/U%E% o !

ANt - TIRARELETEAY o EE ) B T IRERELETE AN B R
s ) HERERAE SRR - IEA0RI2K (Raz, 2009a: 166-181)
faH - RRELEEZ M ] DR 2 AR G2 BB A
P AEHELESE T - A ELETEAMERTRE - EEBA LR (B1an -
EHLRRES I R B TERHERVE 22 ~ ARG EM BB AEEIEE
PESESE) o [RIL - SBA 000 B i 2 S PR o0 e R W 7 e
Higim I FERE imIIAEYE (Green, 2008; Coleman, 2011) ©

UTAACH B AR IR » RISy T A B I A A ) e S Bl s ]
JAERREE (the grounds of law) HYFFE% (Dworkin, 1986; Greenberg,
2004; Shapiro, 2011; Plunkett, 2013; Murphy, 2014; Stavropoulos 2014;
B IRHIREHRIER - 28
1k~ SREFRAET Ry R IR R By T E4#8& R 1 (propositions
of law) » BIAN T IEAEL LR AILG ARG | B TREHRERE R
NERTTEIRFEEN 110 A8 ) 55 o HAEAERGEBGE T AESRE

Hershovitz,

L {4 Alexy (2002:3-4)

2 RF4R A TR ERYE ) BEAEN TR E LK 42 (Dworkin, 1986) ¢ 124
R P A 09 8 R AR 3k R B HTEE 0 47 4e Greenberg (2004; 2014) stid¢ L A% %
Mk N w2y k€ B % (determinants of legal content ) » 12;% £ A8 F -
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(legal facts) ° fEIEEEREE (LR ARG ATRGS ~ Sl A PRITH
REAFEERE 110 AHEE - GEHEARRE -

HERBEW ISR EE | —HEFREFEE LUK
AL 0 EEHRHEEHEEE IR (Greenberg, 2004: 158; Shapiro,
2011: 26) » BlAN » T GEEEREEILAEERNAIGARGE | ERARE
B PARAL » JH@ R EU TR E 2007 F177ERE =58 - 8
A FRHRESS 15 BRIEERRSC - W H 2009 41 A 11 HEEFA
B o Arel T RERAVIREE L - BRE HESRAa E  E BGA R E 0L
HWHEHEE (Dworkin, 1986: 4; Shapiro, 2007: 34) ° 3

At —2K - R B IR E R T - BVE L R BRA AR
BIRTE  SUR R R E SRR R EBGE R E KL ? HiE
i R o EERARBEE T R it & S BT - JRRNR I A B
FREARIITE) ~ (BB HE - CMER LA DAY SOE T
FHERRES AL - JFEERE R » ERIRIBER Tt R E
Gh o RS THACETESRE  BLEHEW K 1T RS RIS
B IERBREZHA -

PRI - R E RS e BT R E R AR Y o B L R B AR 1 st -
BT e RN LR B AR 2 A (fan - fEEEiEZR S - T
TEIF A E S REM L B R A S Ry — B0 2 ) SR NMETS

3OJEF eI AR HFT IR LIRBEA S —ART —HEFT R
o BH I HETH GARYE (grounds) o £ RIRAGEHARIF 09 £ 2R
H $Ap Y3k H T % # Correia and Schneider (2012) ; Gideon Rosen (2010)
(Hem ARG A EETORIEL VIR ) b2 b FEORELFEL
(facts) > F4 (events) K FEMR (states) ’ AL 5 — BT LR o sk
TR WA R EORBEBIEA L EEEE -
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AfEmEYAEREY ) - N E R RRERIR R I TR 2 RRUHEE (Coleman,
2011: 61-64) - HBABEZ A G E AL - EMFE —UERRE
A0 TIGRF— 18Ik 2 F | (the Hart-Dworkin Debate) FyftzR——
PIPFEANBIFIH T - @B TS B B R T - R
BES I IS ARAVIE R 238 (Murphy, 2014: 73-109; Hershovitz, 2015:
1163-1174) «

BFIE A FHas A — KA B - (HASLE RELL - AR
By FREMERRII AT REITIAIFER - A E R I B R R B P
FRIEET - HagmA NEDRHE SR — R SRR © e
FrEBiRl FRESIMIFRIERERR - EEsE 2 U B A HTER
HVERETEERTS - BRI LS R AR SMERR M A e - 4E
IEFRAIRTER T - AR St B E T - S RER TR AR
AR ©

FEFRHGEERET < 1R - ASGERy - JEE R T REHIERAEN TR
—EEIEA A ERE R — RS BRI - AT TR ) MR
AIFRBTEEE - M E SB[ 5 IEHERs o E Ay
ANEZBE » AMEFRE B A TR RIHENE - ERE /SR Emn
it FE TS [ F R 2R o I E R A RS R I R
RH BRI R D it g B A
TR BRI TR - DU E MRS R R 2T i (RIS
FULEREEFLEE TS B N P ROE TR -

ASCHIRSEATT © DUNSE HiSCaIbT ERsamn R i sl - 8=

4 f5% & A A (Dworkin, 2006: 232-240) PP &dm it ; FEF EH F 4o
Shapiro (2007: 24-35) #2 Raz (2009a: 182-202) «.3%.2 A8 T A/F %
WHEBRIME o FXBRT 44 T (2010) -
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FiEmRE S M R B RS N IR A e s B R sy AR e - 281
HifEH - EHRERI RN FL TR T — T R B s A2
A R B —PE BN (eliminativism) (A - RIS
FREAEER E RO AVRE - A ERGERA R E RS AR B
BTN - SETENERAS - FEE T EREES ) e ARE AR
MUETESSS » BNELE Dl - AL A TE Rk R B it & =
H - A s e BT B E PR - %ﬁﬁﬁ?’%ﬂtbiﬁﬁé‘mum
AR A B B R TR s DU ISR M IR R e s i -
J\BRIE R o

= HAEEmH AR

BRI E R P E R IR - o EER
BlfE A I F E R AR A AR AR - AR E S Tt g - 207
Frife - SETTHYFEREAER - FERRBESEE S T RLETEREE -
BAE 533 EE&E@%X TRRAIR » HFEHREEREE R (exclusive
legal positivism) 85y » AR it B - A AlEE
AEEHL@%ET @.ﬁﬂ’]ﬁj@ﬁhum (inclusive legal positivism) HI|

IEERAIBREEA LR ~ (BT RE RS A ETEHE - EHR
TAFERA R & B S i A SR LE A PR S B DIUE BRI ES - (H
A - SERAERE AR AN LR ¢ AR RS H it E i
’7‘\2 o

HX > BRIAEEIRER (legal realism) » KERHE R RELIE
Hiim A AR - B EEE HREESEE (normative facts) *
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TEYIHER - Ry ELARER e E TP AY 2 LB HER R E - 20K %
HEE LR EA N ILGFRGY ) BE - RERMEA B NMEERN A
SRS o IEEREE R Sl A PR T ISR SR E g/ NEF 110 A8 -
FIRVEES T Bk v i 2 I 1 FH B AR 388 58 B IR 65 IRty
P N GBTTARM - Rty A 5 EReETT - S - #ATrE A
HEBANIETHCC T - 5 - EiSnilIRE w55 —1
HEE - EEAERM TERMEEES - EHEEFS IR TAER
#% 1 (legal obligations ) °

FRL PR TR ) ETSUE R  EEEAERBRIINEE
( Stavropoulos, 2014; Greenberg, 2014: 1295) » 5 #EMEFE & iHmIIE%
D FIRAIFR Ry« SRRSO LA R R et 1 E - 58
el TRy " it EEE &R 5 (the social fact thesis ) ° {HANL—2K » ik
BRI TR ARG EERE (Hume’s Problem) : iEffdnd /)2
R B 255 Z A S r B P O - (HRRRA I (26)
N7 S T TR S SR B S R Ry - A IR AN T RS
HEE R A TR 7 B EEE AU I E AR E AR RIS 2
( Shapiro, 2011: 45-48; Coleman, 2011: 77-78 )

A RGREEE - AR E G E Bt g EdE - ¢ Rt R]

5ORMRA  RABIFHEEMEA——aRHFT (privilege) ~ # A (power) » %
% (immunity) %% X %% (Hohfeldian incidents ) ——3Lik# & & L 09 F
K ofms TR AXREEARGG T -

6 S A& (Hans Kelsen) T A AAAB] 5 » #o R4 b ¥ £ TRIEF O RIFER &
UENZIASRER o & SRGPY R S e e & S R e
LA A& (Kelsen, 1934; 1960) 84 A % » % R MIRAAMA L EAGTET L
FAEAF R KA R LR TS KA L ATEZWPTA T EARRE
(Grundnorm ) ° LA ARG LS E AR G REF| R - 23 IELLH R

Sk Ko ik E#% (nonreductive or normativistic legal positivism) & & #¢
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REmEIE T« SR U PR RGBT IR - S Ee A [ Bt
ARl RES A F it 1 BRI HE B T Y 5 BB AR - MEARIE R E AL
TLHGRA R ER e R E - HE M S IR R SRR 1R

& TR ERIRPERIRE R MEERPH (noncausal constitutive explanation ) 5%
¥ 21 E (metaphysical determination) B#f%R (Greenberg, 2004:
163-165 ) »7 1i1iFF e A & SHEm B % -

HARE > B SR 2 S — R E T = M B
PRER IR R EERE - 10 2 98 A R B H YRR (Hershovitz, 2015:
1164-1168) - HEEE R ALl ERBHE T —(E R LN
P4k (a distinct domain of legal normativity ) » ‘&8 B E B
R EORE e B M G o B4 - B5%F (Hart, 1982: 146-147) 5L
PRy TR ) HERZEREERE S - (HERE AR
P35 ) e ERAE RN DETENRAE T R bk AR - (HAERIE
kA& T Al AR AENESR - REREE R AN R EmIE 2
ETEFRGHY—HE

BRI » WERAIAFENERINA R SRS A RN R e S — O H
TEETERE RN TETAE - R - EERTERE A B H A
FB AR ENITT Rl » 38 EEE3E A DR S a A R Fle B 2K
TEMEAEMCENETT Ry » T8 T T B R L2 H R & 8 A
HIFF 8500 (Hart, 1994: 82-91; 1982: 160-161) » BRI EIEE S »
IR BLE TR B Y W R B e P AR AN SRR Rl — A% -
'EAM) 5 R E A [E i & B b e i B R 2 PR A T e 22

P ph o ABH %R o #IL T % A Paulson (1992) ¥ Marmor (2011: 12-34) °
7 12 Greenberg (2004: 159-160) 755 > BA> AW R EEFT A
ARFFEFTZ Moy EREHE > DRLCEFRBEMEET -
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RKo8
BRI EERFE B MR I - WS H B em e L MO A ] RER AR T
A o BTy « MG E SRR - EAERERRERL
FHPERTERFIET - EREmLR sy - B L U AE i — TR Ry
T EHE 5 AIRHITATL - " A GEHERS R o o Pl iy HE I
& B AR RS A IR IEEK A i o - T2+ R
REAE it (Finlay and Plunkett, 2017: 6-8) » 9 [KItk - 15
R BT E RS AR A M PRI R LA TR E TR - TR
HITAAE A O S E R A AE S E AR & HE (Marmor, 2011: 71) ¢
RN R ¢ RSB ARRIEAER - R e
NHBETEER - BHRRE T RNERME BB R MTET RIEE
BNy TOREREE o ATEE T RAES L IR EEMTIERSE
# (moral obligations from the legal point of view ) (Raz, 1999: 170-177;
Marmor, 2011: 25-28; Shapiro, 2011: 184-188; Coleman, 2011: 21-28;
Essert, 2016) » DUNRHEH - i@ it AR AN AR R A lr2e - et
[FIRE R 1 B R R R S AR Lo -
BT Y - EEEG R A EIERE MRS
(Raz, 2009a: 186; Marmor, 2011: 71) ; #l40 - ‘HEFHMHR—EAEEFT A
FEE RN IS RFAHETEER - AR &S (SR EN
8 Rl #yF % T A Stavropoulos (2013: 130-131) - B Rea 45 £ (GEHEE
&) BAFEHRBEAEHRNA R EHE R 0 v 8455 =t
TH R AR f M - BB A 69 X (Hart, 1994: 173-180) » 12
BRAMFEEEFOTHHN  EFEEH—FRANLE L FERD A
f Finlay and Plunkett (2017) #% sbA§ & " # B B W 64 35 Z 2 %, (rule-

relational semantics) » BB AIEH » FEGANITERYT LT Rpuitkey
TR 5] RIHBEF R AR R REGANT ALK -
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HYELH ) AELEME - 10 R - B TIRAER S SRR T
HETEFRR - IR RER RS E RN ETERS - 3 T A Gk
BHEEM o) WEEHZE "REENEERE  ABEFBE Mo
HEWAFTR A BRERNHEB EM ¢ (Raz, 1999: 172-176; Marmor,
2011: 5-6; Shapiro, 2011: 185) o B2 [ fifis —&h - FICAREAMEE ik
HHEG -

Bl Ry - EEEESE T RN B E A A R L A —
BEE - B ASUTAHBERA - BRI B8 F 5 A o
BeEE  HAT LV — BRI A - BB A EAAEE - 41
A1 RERFEHER BN S B EXIZE - ANANEE - &
HH R AR R B DA TR B - A ERER T A RS S
Bh o AR FUZHoh—FEEEL (Raz, 2009a: 188-189) 11 [KIth » EHELA
TEFEFR R SR T — AR IS E R - 2 BRI &aE
AR - RE T —ERELE  EEEERENEE T A
%EJO 12

W aF =, REBEUARAESRLEZ B ey -

U AR AdmRERERAFR TREMNH IMAA % ALRaz
(2009b: 137-139) ; Marmor (2011: 25-27) °

12 3 m 45 25 (Raz, 2009a: 184-186) &9 & % » Fr+8 " i 2k | (normative
point of view or normative perspective) H W R FE F X o F— T XA
BEIERLAGEAREA R GORES > CHEEERELELAED
Ty WRLAZEERBEAGKANRE T AZNEY > fle "R RXEH
BREE R E 0 REERS c BER AL LR T RA ARG RS
oo FoMFABAEERERNAY LR FZ E@d > flde T4 25 R
B RBERZHMAYEL  RAYZARAR VHBREDHFR RS
MM RAE > AR RMMATEE o T2 F oA T EAREh e
EHAR - i A TR ARG R TR ERS ) HRAS R
FAXATHRERSE (HEERAAT "= D225 THsRg, 1)
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S - TIEEERL RS H AR R A E R
—HHREE - AT MG - BRI AT R SR ETE
EER - SERMEEFEETH SRR ERELEA IEERE
B PR FLEORAR B g R T B AN RO S T B
(Coleman, 2011: 21-23; Shapiro, 2011: 186; Raz, 1994: 215-220) °

ER o EEANEEEEA (person) » BEHRIAFREIBEAGER
KA ANBESINER ) - G HAEERBIER - B & HE T Z A
[RIRYTH BN A B I A FRAVEE S SCF ~ B LEE R EE
EEVFEERRESE R ENES - JERME R A 20E IR
MEEREEBEE ? 83 @ EEARER R EAAHE - 4 heE
AR, 2 13

By Ty N EE - BiEimE 2 LERI— T E MM (Greenberg,
2011) fEZky "HEHEEf5: | (the Standard Picture) FATEFREE « AN
WA FE R HMECCRREEE (BLLEL) WAFTRE - 4 BRHER
ERREE - B EREERL R A A —EAE MBI FIETEHE (Marmor,
2011: 60-83) ; BAGERAER - RERSGHIVEE S NATGE 1L AR -
IREIER AN BAMERZ A S B I ETE - BI1an « PAERGHRE

RS AR T X ki (Raz, 2009a: 186) < A sk, R4

Rig B ELRA B EAE (““Morality’ is used to refer only to true or valid
considerations.”) °

13 4o B+ (Greenberg, 2004: 176-178) 45 th 64 - i@ FAL05 T VAR %
RN B EET % (legal practices ) * 4w 3L ik F 584 #] ik ~ 4T B B A
TS RITHE Y ~ EFIRFH > BRTARA S AT R TRIAER
FAE  wREAAB|IAFETEANMIIRE  AELEEBHCFETAY
R R A RLES

YO E R R AR R ER A BT R F AT LER

T AER A o L Greenberg (2011: 60-66) °
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5515 50 1 TEAVIBRSCA S » L ELE TR R IR A E A=A A
IR AR -

FATRT DURT B3 G AN R A R B R - B
e » BEImE ARy - EEERE S R E B T ETEERR -
i TA GEEEEE M o, WER - HEIE TEE (SR EkEmE
B R A BEBEM ¢ 1 o BERAIPBGRELS T RRIEFET T
NEAEEEBENE ) i T REEREEERMTAERBACA
—Hk » HORRGR AR © e R AR e A S T BT
FERZ AT TR S BB B I S B E - B R E R, N AR IR
AEAH NN - BREFEDR R/ NEEERBFHENE  ~R
RHUNEA R ENE REEE  FREEEEERAASEZZE
AMEERM (BEREEREEHC) WEAIZRES - R €
EHEEEARE M A G ERB MG F (ARSI FrEEE) - th
PSR EHEE M HZEH (Hershovitz, 2015: 1169) ©

PR EF RIS RS B EER T T R85 ) S8
Hitk A SN EERYR RO - 1 RS ROR R 5 B
EURTERGL « SRR RIME BB ML T R » i IFERAMA TR
A MEELETT Ry (Shapiro, 2011: 188; Essert, 2016: 252) » I
#E2K (Hershovitz, 2015: 1165) HYfiEE » SR AREBAIBML A
BHEBLRRE M (quasi-normativity ) : EfIREFELUSHE L -
EHERNZ - Kt ERFEEUASEEAREERE - Rt
AR FGE T R BB EA RO HE - 10

15 S AR SRR B Z R (Kelsen, 1960: 73-78) LA MM A ik o 103
& kM S (Rechtsnorm) & (B EFEH R ) TEITENERET L
ek e A (A% “Rechtssatz”) SR /85 KA AR A S0 F
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AL —2K - A E R MR T ARRREEE - L E AR
FHEE T AFEESEB LM o) ERNBGERE G - JEERR
KoMk e £ X CGEREEED AEE  BESATE) - AR X &y
CTAMoMETEETH A Mo IER -

=~ RAAE MR E

BT RHE RSB Ry — TR EBURS NRUFRES - RIS
TS E N T RGEEEEE  HERE AR - R EREE
HIPERAE ~ BB ] I BIE -

el T RUEIME ) RIS - 16 b —R R 2 A
H#IM: (normative in the rule-involving sense ) : FF—{E R EIRIH T
H TAT Ry IEMEBUER T B A AU ARHE o FIATRERM - & IR/ EK

Ko Bt MAARE "%, (Sollen) BAAFRH H MR bty E &
A& FESAETRAN TRZ ) RAANERD T AAREEN TR -
FMLS F iR 2 von Wright (1963: 104-106) E % " #1% , (norms) LBk
WAEAR ALY " HE S (norm-propositions )

16 A FHHmZHBRRAANMASE G ERGAEM 2 5] # &4 Finlay and
Plunkett (2017: 22) B % ¢ " % X M 4+, (formal normativity) # " 5&
MG (robust normativity) © I T & Wy A HL #5142 4 » Parfit (2011b:
274-276) % MR B 4 T # R ## (motivation) » f& & (attitudes) > 44~
(imperative) ¥ =M E RN HBME - ST RO LEE LT H B -
f R — i o £ Finlay and Plunkett (2017) &% % i3 (quasi-
expressivism) AL — TR R EE TR T oA ERLM - AR T OEAE
BT o MR R A A EF AR R LR 00 B R A L BRI B BT R
EBEZTRE > RESE B AT REMEMKERZ (non-cognitive desire-
like attitude) » EAEIE RS0t e E L RNA TTARFEH A RATHER
K RTHRAFENAGRIEERETRER -
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BT Ky 2 IEMEBLETERY » B ROERERIIT R AT A IEM AR &1
B o BWSEAE GEERAIIES) (The Concept of Law) (Hart, 1994: 85)
HRER - TSI T R O AR R A - HARE 2GRN A 5
B S EGE E MR - BRI A B BB & 7 —
TBRHRIAYTALE | » B2 DU E R R S S A R e s n Bk - 17
BRI EMEATER A ER B LA 25 P aYEEME (Broome, 2013:
26-27; Finlay and Plunkett, 2017: 22) » & EA U A RIROH #14E0
A EEEIS RIS -
HENWNEERECHARSEREZNIMREY (normative
in the reason-implying sense ) ° AN5ER EA EIERBE: - HE—
B ABERES AW F - EiEHMERMCE S - RS
HESHRE N — A ES e taE R E R E
(decisive or conclusive reason) EMIHTETE » FRRIMMHSGE (- Fa9EEH
SR ECHERR T S AMOE M ERYEEE (Parfit, 2011a: 33; Raz, 1999:
28-32) » U » WISNEEEE AR & B AR EE - F—E A G
FHEMAE - S T aH R EMeErEE - 18

17 “the existence of such rules, making certain types of behavior as a standard, is
the normal, though unstated, background or proper context for such a statement
[that a person has an obligation]; .... The statement that someone has or is under an
obligation does indeed imply the existence of a rule.” @445 45 & » RA ey 7
AE R A PR 260 6 BARAE LRI AR T R AF 08 A M PF R 3 A
EH R E RGHRR] - ARHAERARF G T RRGEGRF
% » 3 A Hart (1994: 86-87)
18 VA28 oy 0 e A AR IR AR R A LSS M 0 (KR - 4225 (Raz, 2009a: 6-9) » 7
A A0 22 v 0 B4R 7R 3k 4 AL Essert (2016) » {248/ & 69 % » Essert (2016:
256-260) Wk TAHKEEAG E Mo, BEEFTAIEFEA Mo
T THREBRBRE Ao R RB I M o 91 | PTIFEIGES -
oA A AR e M T AT R A28 8 38 oy R 09 AL SR AR AR R RS RO
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WF AR R - ASCEUN PRy T AREE ) SRS B
FAURIEINE - R - IRIREERIEREEE - e B E
(EPSAE N o S | NI T A % W SRP a7 iy B X o S I N
= RATEZ A B R R MOE S - T TE—P3RIIE B - 1R
I EI R R -

QIRGArL - FraE AR ) FEAYE ¢ R (GEERAERD) B

HAERENTTEN S EEZ R TE RIS T REN G - (HITEIE T LUEER
TR EE R GG EEE L - WRITEHE (MR ARMER) ¥
JREREURERE B RIS P RYRERE - nDIER ¢ fIRER kR
(endorsing the legal point of view ) ( Coleman, 2011: 23-24) ~ ;ZF#HFFzk
HURBEENSRF (Hart, 1994) f§Z By " 8852 1 (acceptance ) » M2 HAE
BRI TEI B ERERFFE AR EES (the internal point of view ) ° 19

Téﬁtﬂiﬁﬁgﬁgﬁﬁﬁﬁﬁgﬁgﬁﬁﬁﬁﬂ74§ﬁ¥574%m§ﬁ,t595%ﬁﬂ’ SERS -7
ZLUT IR R < 20 R DI R R RERMEERE N S - K E
EERIGEREE - AR EARMAFE N L E Rz — (Hart, 1994:
112-117) ; B & ME AR A a R S b E R E

$4E (Hart, 1982: 157) » 2 /2 bt JA583A » A4 R #6952 TR R e Rt
BATAAAGHABRENEREBER I MR TRENTS | BHUAF &
KPMmARSE > BZAAGTEHHEF R T RIFORD E L LA
AT E Ry - BPAR AR I oy 3E JFE 45 P oy o H LT AL Hart (1994: 90; 1982:
256-258) e

19 33 48 H#3hva 4 09 Kk i3 (expressivist) M35 % X T 3 & Raz (2009b:
307-308) > ¥ & a3 L Toh (2005) ; Finlay and Plunkett (2017: 26-37) °

20 AAEHERE » T A Coleman (2011: 24-28) - f§ £ » Coleman 2
évﬁﬁ%@ﬁ%%%%»ﬁ%%ﬁ%ﬂm%%%’@%%%mﬁﬁ%Tu
R AMEATEE b 69452 o (2R FAFIE o HAN A AL S M 64 B 32 2 18 4
B Ry lﬁ,ﬁ"‘&uﬁ BB RERER TER ) FELAES
A TR TR



104 BB EAM &S

itk o FEEmE (FIAGERF - 2013) PR ZHEE E LR R
EEEAE R AR B R B EEAYER AR - 21 DUT IR TR B
(Kolodny, 2005 ) BRFRE M AHEI RN —LE3mBIAERAT - AT LA—fE A
PRIUE BRI A st B R 2l A RV EEK - 22 5 AN T
filt » Pt TEREE A i Hy 5 B RETS iR B B DA a1 -

REGE RSB ATEEE TENE - @RREERNESREREZEC
HTTEIEE Y - ey DU R BHER T L PR A e 2 S RE Y B e
(Hart, 1994: 56-57, 90) ° Ky T fifbatam » AR BIAE A TEE
HIERSY o AamtRIUEA BT ZEE S MRS - EEER I
B Al Ry B CEROE SHARIVESK - I HAEE EH AT
JERZE FEMIER 2K H AR AR S - SRR E R R T
filFERZE TR B - f 5 - SREGAEBBLRITTE) & A oA s
HE2 « tABEH A E B EHOER T ERIITR »
HOERFTER 11947k (Hart, 1982: 156, 264; Raz, 1999: 170-171; Perry,
2006) °

SRIM » AR EAEER IR B R B 2 I RE A A R A R
M U RS DL S T K

(C) anR—E ARG H O HREEREE R LM o - HIFE ke
FEM o (BEDEHM o W) -

— PRy - BLERAY T HER L 2 TEEPERYIERX (ought of rationality )
B BR— R ARV RE R — B R AR — A E B A RE
PERYEE AR - AN EME BB Z oS Ao E - T8

21 # b ey pL3ET L EMEA (2014) °
22 FAMEYER G 7T 4 # Essert (2016: 248-253) 5 EMes (2014 © B 394-399) ©
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JEAAYER RS 2R TR B N RERY - K2 AR (Kolodny,
2005; Broome, 2013) = 23 & (C) 3EHEKE AN ERIGEHEEHITT
B o ATLASH T (BEME L) FERGESFIERAVESR ) BURS -
FIEAERY MR R A GRS BRI 2 R 2
JRED (C) 1Y TER ) SRIEEIHER NI - TRERE R
EERBE R AE R A A AR S R A
HEERGERN IR (C) 1Y TR, 2R ES B HERE ThIER
BeElT TERESAREEE  AERFER (bootstrapping) EiR
(Kolodny, 2005: 514-515) : " —fl@l AtH(E B A RE MR BE £
¢ HREAERE B R EM ¢ o BHEAZREN - —MAMEECHE
FNZ3% » AR R LA A B R 123 - BRI LB AIZ 20
B R KERHENEE (PIIREE R » MIERE R
5 -

L - BTN . BRI AT DU SRAGE R A TE)
TR  ERCRAERZ AR TR, - (FEHEEARUE AR F5R A
TR PERIBRE - I IERR TE)E BRE AA BE AR T R Y
FUEIPEBRGR - & SR TR BRGR - R BB R IRB R 2
FAE OB A S - R GE AR T e R RV I (E S aRe
rg o

DISERE Rl o IEEA—N0 B B S A L R - 380
IR R Rk Z BN VB M A B AR - (B LT —ERER
B o JEF R DUAHM £ P AR AR < SRR T IRIERK IS

23 Broome (2013: 22-25) # (C) A ME K% “Enkrasia” (R T# 2%
TEABE ) MAAEERE A B KR LRI A
PR, (2015) °
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¥ KM ESHEYSENEYIEERE - fREMESE_ESEIan
Wk - B A BEMAEE RS - (AN EHARRE
BRI -
it - BMERA AR EIER R T E#RE (BN RIFSQRE N
HIHNZEE ) » FANARTLIER R EREIE, - SHEM AR S — e
i  TRIERINGEESE - KR E S E R § - TR A -
WA RIS A SER A IZE E Rl (BE L iR AHHE
G HE S HUEERIZ R ) - THE#IRY " HERZ ) A2
PR RER o - RARTESTRENERAK - (e (R8RS
HIEREE) RE - MAREENEBAIZEE SR - (EEHBHER
FHIEEH (seeming reason) * NEIREAAR Rt B CATBEERIIER
(Mt " BRYIEEREESY ) BIERARCEREH ) - FRVEEA
PR R EIMARE B A RRIZEER - ARSI B
EEEREMA SR EAFRTREECHR ARV E - ##5
& FEME ARG H EARIZIEER - MREMERR A HE0E
i o IR - E IR R R BB A AR At FE R N2 B BRI - GEAERY
TEE , REERFAIME S (apparent normativity ) * A EG RS
A EIEHREM: (Kolodny, 2005: 557-558) °
AR+ AT AT DAE R R B S — (8 A £2 i T RERZ AN 4N
fi] J R - JRRITEEEREREGARE - B A R E MR e
G o R HE AR - BRI IE S RE IE A By A B b Z 0%
R EORIIIT Ry - S S ol « T s URERBGETREIRS (RRAAEE
KEERITEIIRE B - B ARG R E M D 2 TR
) IEBRAEBREORI ¢ - TEIRBEARERIEL I ¢ o 5 EHAY [ JE
¥ WAZEEEE TAEY - R e 8B — A A SR,
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— NHUMERZ (RTRGHE Ry TIEERAIERS )+ 52 » 1B ARl ER
HGE R A G Refth B CA TR E MERYBE R R RS -

HEE - B B RESAAAE (TEAREIRRE
A RS ) ) WUREREI - RO RA EERHGE SR A ]
HEH{E & « TP LI R A E R O it T TE B - th
AUAHE —E AR A E RV 258 PR R 2K - fEHRF e8!
EE T RREIPIGRE - RDFFEFFEHEENHERER - BLREE R
ERRTREGH T IEZNZA - HEAEE B EE M - 28
REARFG ; HERSR T CRENVEEKE - REZAIZA (85
FRAEATEZ N ) - A EREEEE - ENCRE B
E °

B R MR E B P A R M B AR B - BRI 2R
RERE - R HE B LR A IR ERL Rz & ok —
B o TAFTERAE SRS - BRI SR T OEEREEARE - —EAE
SZANRIAN o AR ERERRGIR S » FRAMTA D EHE AR IO E T
[ EER AT HYRERE - FIH74% (Raz, 2009b: 153-157) MYEEZREE - S fEAE
SEBUEG N AYRTE M B R — B AR M &R (detached normative
statements ) ° 24

AT T HER ) WORARBIGHEE AR B A MERGE - B EAE R
AVERY @ SREERROE R R EURIGA BRI A - &HHE H O

(BEAEHE) HEHERNESK | MIFHEAB - USRS
(simulate) BREVZE S RERE BA R EURE AALE A B2 & EZMOERET T
Ry RE P Er g AR BRI » (H BRI A B AN T B R AR RE RS BidF

2 B AR BRE A FERALTEN A YA A& L Raz (2009b: 140-143,
303-305) ; Marmor (2011:26) °
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AHFENHEBES - R REBRIGARBEE - 25 Stk
ARPRRRREESE - B LIBERKRERREE (= IEREHEVER)
TR TR EZIZ AR ) AT —AR - SRRV RO B
FHAEEARENE - ARG R  RIEFER
HER A Gty H DB ARG R TS ~ FEMIRAEE AR TR
SE MERER FRERIU AR TRy

HEEmEMNS @ BOLEARESIEARmE - QRS2SR
BURERIRGLERGL - TEZ R UR— T R R R MR - ANm el bR
it - #RFUBAEMGR AR S B U R E - RRAIETE T SRR
wo o JERZ MR T Ry Bz 7 BRI - 5L T BRI
RREEEGEHEEAITEIE - &alh H B AT B R R TR T
Fooe

Kot - f R E R A A S A kA B A R AR
T+ RIMEH R BB - AU SRR - ISR EERE - B
DROE PEREE R PR - (BSR4
EHRATEORIVEE - 5 2 A RN EERBEL - 1R
A S BT A A MER B R 250 TR RS (Murphy, 2014: 28) » FE3R
(Marmor, 2011: 6) KHHEEIFEM Ty — U5 « T — A B G EHRE
B o4 FVHRE - WCRAIEMIETE Lol B B e SR o AR

25 sk A A1 B2 (Raz, 2009b: 158-159) 38448 ARk oy & & A #»
PAAFPTIEG T AR X E o i~ Fm T RIRBERRE A FERIEGR
BH O ERBE RF A AR RER (R BRRE T EEE
BER ) B LERTRALEZLEE R RSB TRERS
#® (BAAIF TR EROEIRRET BE REERE) - #H 13 A Finlay and
Plunkett (2017: 14-16) - MAAR AR EIRME R & — B RBE REH TR
JE gt o 9T AL Toh (2007) #93F 4m o7 SLILIE o
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HE o |26

Bt Fs ik - ATRRA R E ISR BN AR IR A R R I B A
AT REEBBOIIRB SR Eit S = E - (AESEAEGE
TERIRLEYE - BT DA A S A B BH M Ew0 o IRk E#R
(Dickson, 2012: 58) Ff5 :

RIBHA MNBINGATIR » FAE T AT LR AT A Z M
JE o BRI R TERRE 0 TREE BRARS RF AR RPN
ARG ABSATAEAFA TR F R o -ooeeed RER AR
B AR RIBAF R0 Ak 0 A2 THT R e LR G 3 R TAEAT
AATE I o AR ARG TWE » AREEOFERAR
RETFHAAGEFRT R BRMEMANEFERATOELT
i R B AMEAT A G AL AT FH 09485k © 27

R R I AN DA A Tl e R T R AR R Y T D
o BATR I B S R A R e AR ARE
T8RS - BRIl K B ZRanny T BHSMVRTEE 5 EMTREREE

26 “The fact that one has a legal obligation to ¢ leaves it open to question whether
one ought to @, morally speaking, or all things considered.”

27 “[L]aw’s existence does not, without the addition of further premises, determine
what anyone ought to do, and, in particular, does not determine whether and under
what circumstances legal officials and/or those subject to law ought to follow
it.... Legal Positivism is committed to certain views about the nature of law. But
the truths it communicates do not, in themselves, give anyone reasons for action.
That law has a fundamentally social nature, and that its existence and content are
determined, ultimately, by reference to social facts, are facts about the nature of
law, not recommendations that anyone ought to do anything.”



110 Fib Sk &9 2

TEREASTERB I — MR - BIANEEGR ~ & am ~ SCRPEZR RS
HEHARBHESE © SRR IEE RGO - BI20H72% (Raz, 1994:
211-215) BIRRAEHERE (the service conception of authority ) iR :
TEEAE R ELA TE S TR R AR Y - PRRETTENE BT RE AR B
- SETERERINY TR < ERER B R4 E A O AE H Ay
BEHERAH H E A A LMy - 28

TR A A S —— 3 am B (I E R s B R S B
HEFREMS - BEEmE FliE e aesy i i E S sE b E
IERGETESRS - (HEBER SRR S - 52
TE SO B TR R I T R AR B Y — B0 5 SRR E L LB
73 WAKIEE LR 0T 2 - IR FBHITF AR B AL 2 — [l =
CERR A HRE &R EE G - BB HERERAE
TERGHIE SRS CERRRFELE I M OE TR R 2 e ) -
HIREFERIEL - AiEA RMERA AR AR - EHE
B IRIE B 0 E TR BT 2 - miE LEAAHE S (Marmor,
2011:58,82)

RIS AR’ o Bl an R Rk B 3w 0 0k - A
AT H E T R Ry B A AR B B R R S B R (] HaR < AH G - R
FRBAVLRADSERSE ) ZERBORUVE—BEREH -

B FTxXTb REARKYE AT EAGHEECETART EEHNEE
W AR R — M R R A EAR LR AL —
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VY ~ HTHIRER, © —PEEER

B A I R B T A R AR R B A T 2 B a1 2 ey
IMTAERY EPREN— R B AR 20 [ Ran R

mtEFE GARMRE ) — AR GARRE b --hEfEss

FHREEREMEE AR E - JRAE AR EAKIL - AIRTHTE -
SEHHER R E T SR E AR (BIATE A8 RER AT 1 FERL SRR
TEITES ) - EREES RE A Rm S Py - —EARS
EERBBEMEASR - WAFRER S MR EEREEMErS
ﬁﬁLl%“B%E&E’\JIVFZL T ARG A AHEIENARET (B

HEAEREEE R ERIEDR) - SEIR R FLEIMER AR
ﬁfﬁ%&%ﬁ%’ﬁ%ﬁ: » IR E LR AR AR R » R LAR
B E TR - 30

FE;E RIS BRI ZIAEZE | - T B P Ry Frig e
AR Ry 2 —BE By s > IRBIASCRRETI - JE T AR R A
ol By ¢ EEAVIRBER TRt & B EH 24 RS TR EEER
H o SRR SRR - JEE R P BRI TR ¢

LS HEEEE QAR > [EEEE QEHET))

FEERRANESE S » JRE ARy B e ER - (IR RS 2EaEE

DT wmrk o M AER A XY (Waldron, 2013) #2303 & (Kornhauser,
2015) A2 A KPR ey M B BRI BB TR st H £ mlislx
Btmey R EAAR o

30 HA KRG KL RABICEEERT > FE R ROMAARER
Fa
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TEREIREERmEE S RE -

NOIRE *éf@%ET/\?EﬁTB@R%%@?E@ZBE%UE’Jﬁ?
s B R FRl B S AR R F N E Y - AR S DETER
HIE R ik AR T&@Z%JEE’J%E%EBZW%F’W i A EFRIF + A3
B EART E AR 'R ROT - HACRIZM Y7 (Alexy,
2002: 68-82) HEAHE ARG AY R AR EE (the argument from
principles) » LUK HHEEFE/&H#F (Radbruch, 1999/1945) $&H » f%1]
PEE— 0 B RAVEETEAME A0 (Radbruch’s Formula) : " ftli AN I
ZHNIETEER § (“Extreme injustice is not law,” Alexy, 2002: 40-67) ° {H
EHIFERE AR BRI LUt S H T LR (ﬁﬁiﬁ%??) TR
MR8 - B2 RLH G A oE Lot & 5 B B A (A 1 = -

WRPNERIFE E G - hEEREERE IS ERE

(Ronald Dworkin) » FEHAFRNE GEERE) (Law’s Empire) g
A 7 FED B R RS B A - Mhad e s B iR B i L 2 Ml « R
FIURRIBELEARAY ST & (the force of law) » HiEEEL AT iﬁyﬁ&}ﬂz
SRR - BV R Ry ERE R R R T JREIIRIE L R 1
¥ (Dworkin, 1986: 110-111) °32ﬁai%ﬁ%i&i&%@%ﬁﬁiﬂﬁﬁﬁy}$921
XFF - ERIEH P HEEENREAN Y K S —EREEAI R - BB

U G ) 0 e R EAME GRS IRER A ) (Begriff und Geltung des
Rechts, Alexy, 2002) ¥ia-Fstid > FERELATHECETLEHMA LY
LR FALROUSTHRF CHACEREHELTFT RS - Hitwy
P L EMFH (2010: 193-199) »

2 Bk AN TKENHE éﬁ%i"ﬂbl RegH N ER 9354 2
Rl o TR R AT EH o MIEERFOEAEZLR RBH A
R AR EGHe s B~ e %4? AR BA AR S 0 AR
B RE R Sy a4 A R R A A g (Dworkin, 1986:
191) °
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IR R IR TR - RN R BRI R BN 5 B
38 {5 AFERRE fS B B o TR RE JFL W 70 oy P PR TR

AR - Aime HaEma R E R - JEE R - LR
TS EREUARIE B E AN AT - AN - B naRE —— e
PSR E—8 Ry TR EEIREGE R RS B9 iA 3] (Dworkin,
2011; Waldron, 2013; Greenberg, 2014; Stavropoulos, 2012; Hershovitz,
2015; Kornhauser, 2015) » #5353 E R - ASGREFRH —MEIEH
I E R —BE B e -

TN B AR - SRR IR E R e Bl
B NRUESS - EHEYIHE - ERAS IR RAAE AR M S 5 P
A TIEHEERES ) RS E TS EE — SCaEky - IRHE B R
RHEE—AETE RS Lk - WIEE BA SRR AR e - M1
FAE T2 R E W B SR —— R B A R s B R TR 1 Rk
AR B R E— 5 [ SRS (Greenberg, 2014: 1290;
Hershovitz, 2015: 1187-1188 ) » sa{EAAEF] DABIRANTT

it & ] — hE A

B —TEEUEER (eliminativism) WY—PEBAAAEE « BT R
A BA R B O B GHIRE - FR P R ] IHUE
FHEE > MAFERER E S BT — PN IEENHE ~ 17
BRI IRE ~ AREAIRE S — AT BEE R FI NS - 5
Z o BATAT DU E BERR G e R R E PR e I M RO - R PR
R REIPE B - 5 LERESS [ BB B R B R R T Bt S
AR Sy TR EER | (legal practices) © 33

B bR Ry TEETR ) SEMTEEMA H MM (Greenberg, 2004: 162-163)
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Fo 1 ke —PE B AR - DUN S REERs A8 B 23 - (T Lk
HEBRES T EEEEBIAE -

HUEEED it G FEESS B EE RS ) BEHLR
FIRES RCEIRHE R - BUHE > A IR LB TS - BIA0AHERR
A~ REESER ~ MEmREES - BAEREAENHIEERE - [HiE
HEREN AR LSETER S T DURE R & 5 - SR Wi - il
HIBIy s ARG E R B R o (kR — A HERC AR R e - AE
THHSE I A&GE AT - v REE M - EARGE 1% - st EE
WRAIES - 52 REICEEREES - KA N ME%RER
e &REs 5 MM ARG E S E - 513 7 — Mz Rl ATR A
5 o

HEAR I REAZGE TR E B - HERMIAEH T R=F
BHRAERS ) EfEpEat - R TR (SER=AE
MfE) MIAESBEICHKS - 80 T TURHRIVERKE  REAH5
BRI ) SEREEIRBRL - B TEA e - 7RG TEIFTZE
AR TR TRIEES ) AR RIS B e T RS
et - T AREEEES A aE L R EIERETESRS - — H/REIHE D
B Bt el DUERGERLEE S HAMEEE R (2000 7 RN
HESEHE ) - MR R B BRSBTSt AR A RE T

RE  CRAERAIERETRY "B EBUE R (past political decision) *
BFAMFIL 5% & (Kornhauser, 2015) Pifgey T x4 %4 (legal materials) °
Hershovitz (2015: 1199-1201) %% » & & & 1% % #k 44 (Greenberg, 2011;
2015) —Hk  AMEHERATIIE RS EEEGE L TRE ) 9RE 2
BEMTROMAM - 2T B RFEME TRERS > Dk
T B LA B — AR AR RSO B IL 73 R — AR A AR A BUS IR E MY
Wik & o
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(Hershovitz, 2015: 1180-1181; Waldron, 2013: 9-16) °

HEESINAPT - fRIRITIEHRAE —H R - BE K TR
TEAKT o ETHE TRERE T — > BERESY - BRTIIIMAYBER
KBtz SRR R KE - B RHEY) - SEEREREE
=~ BEPARF AR IR E R ER IR 5 1Y~ R FERFRE Ry _EF 11
IRf > ZERGRFERE SRR RSN M (2 A - L 3 BEiE
RAKERE L AFTRIG - EREIFHELENE (w2
KE AR AL - Bk 5T E SR - BB LU TR R )
MRS B C RS E L HE GERMHEIERAREER) - BIfEE
RYE @ BEERUE R AR T — R RIE AR R E
i 2 BiEE LU E R B A R - efE e T RE
BRI NRER ) 7

DUEEFRHIRUE R B » FFRASRE » EAUERE T Rig EA N HE
EFFEEARFAIERE < ER > NiweSHEONE 5 - REEEH
AERFY - RRsEta B HH A o [HEFHR—EAE MR
i - WARLHCRIRER - B - ERTEEE g5 B ERHE
PRR - L5« RERE MR v R A IS RIE LA - MR
EZEAHRAA] (FRATRE T XERFF B ELER R ) 5 8 - RiEE
ANLZFUATEE AL - BRI N AR e bG8 LayedE -
MABEEIRIBAEIEFA

Here AR BEMERR o BERRMIARSR &R N ER
S ARTEYINES - SRR RAEHEER VI - EERER
WL SR P R AT AE - WREEANERTIE (ERE E A AR ZER] - BIanse

34 BT 4 A 7 Hershovitz (2015: 1174-1179) » 1204 F b9 3F3h 418 X 18 5
i e
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WEARIAE RGBT HEYI 1) - BRI TER
B AIRRHEEMUE - SR A TSR T R P T R o BT Y
s N B RBEE LT -

Jegi e DU R A 5 2k [ nT REATAR BRI R - 7 By Bl5-a]
LUEH » RIGAHKITAERGEMSEE - DU EIRFTERES - DI
KRBl SEEMUER TIRIIERVEE GREEKEAN) HhEfENE
FH CRESEINMA RSN IE ~ EERIER ) AEREH T -
HAMHFEER - EYeE A — R T APRIRIEES ) B0E TIER
EAVEEE - EF A NMER IR A ET S ) 0 Rk - B
gt HeEMERRRE T " AE BRI REERE "8k
PARF E R EBI T R RS 1 RARERBRGELE " RE&E
B 1 BN e R BRI -

ASOUAGZE AT LA BT RIRER R Rl bty B TE
B o TMTEARAIDER T RS LA R IR N ERL AL R TE R IR AL 5 8%
& TEREEANREZR - (rEE B b Ry BIm K 25, - H
BB ——RPp 2 B EF IS H IR E N ——2 REATIAE
AT EE AR B R MURTE E AT ORIV - A 2R
SRR S TIPS TR » AR ARIRES T B B & T
HEIFRBNA - HEERRERN - AR TR O 7R
SRR EBR FAVERS - 2 E R eI LU AN s B s 5 5
IAZ -

Heffa n] DUER I BE 2 SRR 11 - 35 (HE B By 1k A n] DUBIE
E - N AR EOE REAH - HHE R AR B BAT L e an ]

35 Hershovitz (2015: 1181-1186) &R T F FaM3 ik 4 75 B 64 B 1% 09 A AL 5t
SERA LW TR -
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BRI B SR - (HE Lo TR B A B0 A Bl — e R Y A
G AR AR TE - EM e R R U HE
WHEEREE (&S ~ IRARAKY) » ARG [ Leslhy - MDA 2
BT &R (Hershovitz, 2015: 1181) » SEFEAESR 2 FHEL,
BHENBEE > 7L TEEREUEER (IRBEEKE) WEE.
(normatively significant facts ) °

QIRGFrL - — RSB EEEERE Ry - AR E R )2 Rt B HH
MEEMAT S B E AT - (R E D AR EEEN: - Ik
HU I - —FEERAAREURE LA A R E R

o Rft g st G FE ——PIAINIEEHE R ~ 1TEER
an LMo ~ FREAIRESE — GHAHEEZNE ?

B Rt G HEE AU G B ERBINE 2 e
IR T R R R T 2

FRERE A RE Ry - B R LE A - A RESRNIA A
B LR H AR 2 - (B D MsE (EEm R R -
KD s Bk A — L5 R -

i~ BHEBITEE

&5

S )INERE S NpET

i LR - AR TR ) HE S EES AR — o S i
FH o ASCUAPEMER "R ERE ) SR a M - (HEA
LTV GEE 8 AT L T ) (legal) EMIPAER - AIE
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FORNE R RRFEEE PEE - AR Er R —e/)z
HREFEHEEAGETEZEH (Hershovitz, 2015: 1187) © 36 BRI
RERAGEHETEERSS « RERIGINETEERR « KB AGERETRE
5 - RERHRERRIETEER - AR BRI — -

FH L WG E — e B R E R — AR
P IEHEE AT DB B AR A ERE A tURGE
RELESMERIRE - RSB v RERM LR B IEAETE RS - i
AL - TSRS A E R LA T < TR A — e PR B
A HF8 R iR B A I SR B e R 2

—EFTRERAEREE - SRR - M AR A —HLE T
B R RBHA AR B I AE TSRS L T REF R 2 - TR
IR DSEERFEEFENEDR - AR R a s - B
TR EAASEI AR § RSB ME T RE LA TR AN 28 - &
AR E G EORBEMEMCESCE TSy BB 8 MRS Ry - 3
HREEE S EMAN A B RN AR E B RE A A T s - Y

E TR ERE TR A ARRE - FRELL FIBIT - R B
H—E BER S EACRE IR E A E SRS - Rt AF S —E
WA LL BRGNP BEE R AR - H AR AR RO — S H TR
AR ; AR - Ll AR B #AE OIRE - ILEE R
SBIRLE B R RN S - O LE RS AR R A T EEIH

36 7 g % (Shapiro, 2011: 184-186) igth - Tkt &7 , HRAEMEH X
— 4RI X (perspective) #9fREE @ TREPAF R oy TR | MM A KER
o B —ARHEKX (adjective) #9MF3E ik | LA RWHEBEAFAE
#

3 R AR EBIIEA R R REZEBERYEREE TR
Hart (1994:205-211) °
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{1y o (EA SRR EERFBIRAIBAAR - RIELATRREIRB SN0 A 2 LL
SERTHE AW ATTREISEE » S5 W RN SR
SEEFFHEEEBHVEDR - 38

BB AN - FEERRATEDL T - BAIVIR B A M E AR 28
B o Hag g — R B AN R E s (KRl T fcwit
IERFIRITA TSRS 1) 5 MERETHER B A e i B ROR A N AE TS
ZOR—— LR A AT EOR Ay - IPHEERE LA EBMGES - HIER
FoAERAE 2 - FMTA DUALE A BRI B RY « kB H
HATLMS Ay - BATEBEH ZOREEEE TR BRI - 5.2
IEFA RS v RE U — A e S IETERE - NIRRT DIARA
T TIETSLRY -

PR E A A Ze T - SE R EZE — i IR IR R
ANEZIRE 28 < s A28 - AR - thIRE R e -
Ban « R =R R AR - (BASERT I RGEEE R LA REE
5 o B R = A AT RE R B AR R R 3 SR A KRB R - (Ha el
ZeN R AR 38 - IR = W] DL TRI S RIER (BIANsE A
JEWRSE R PR AR EEER ) - BB AR R PR e ST TR &
it (BIAEIRE FER e R ) - WA R TRYZRSA TR I i L 5E
(FIIMRASE AR - Bl 2R B S HE SR T R it 52 K
7))

ANEPRIRAE TSR B Ese - QBTN « sk =R AN - (HE]
TSR - IR AIRBBIZE AR IR T SR TR Bk X Mt B - AEE
TEUL T 2RERORGEA B B R S hE B PRI 2885 AR 28 - {HiE
hIE MR AT RE - B R AITEREL R fr R S AV ERR S (BIAmsx

38 33 {E{5) F 2 & # Hershovitz (2015: 1188-1189) «
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RESRCE LER AR IR RIS L) - 2 pRE EE TR — {275 - BB
FERY - B R AE E HEAEEER - AR M mTae A a1
22 ? WIERRANE - &R 1T RERCE T MG ANE DB A m ARG
IR AL R A ESGER AL E -

ARG AT AT REAIZE - MR TR
BHEIERGETESRS - GRS ZHAEHEEZENS © WL - FEkim
BRGISETEE BRI - WATREE R ARG EIE - F—1A
FEF BRI 7-2E I+ R AT A KB PIPe TIR R Ry BF 11
R ZEBGRERE LSRN - SRR — B (EEE M J - BUERE
FENET —RIFIERBITIELENUE - 125 F R b R HoE A AR
FTEAE YR o AR EIRFEE 738 - 2 11 B 10 04
R a5 -

FEEMETED T - SRR - EPIEARLS - EETRTEAUE
VRIS — B ETE - AHE AT ATE - AT RES B © — 71
JERZITIEHS » 53— JTH SRS R RS AN K » R AT DU i
RN o BAF MRS - TR - BEAR AR T A
{HPGEE AR WRATEE - RAUESUZANLE - 5 80 " AR
Wi 7 5% - PO R B IR— T - B AR BRI RERR
B, - BfthrER « EEREHERE RIS AKMGRE - &
B RS SRR B B hG N — R A(ERE ABEA - EEH
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BREREFEHESG OB UEREE > B AEH TREER
B o NETEERB A EZRA D - M - BAM TR MY i
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RGBS EIERSEST - SR8 T ARG o BLE TSR 2 2
AR E TR - R R =R ESEHRT - tHEH CEEE P
LEMARWESREERTEERA - WL ST R A BIE S S AAR - 1M
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a1 - R EER ARG EREMERA - AERIEER
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TSR - AHEVRE ARG - 39 [FARH - JFIBFHETF# "0

MREEE SRR o WM EER T HEPGEENA &

B HEER - EFARIEEIAREE R - I3 TE -
B AR R A CRRIAYREE 1) — SRRty

AGRAEH KB R B D > CRFEGTERLAMALSL 4
RITET BRI LA ARE 69 R o 12de REATF 4R E T BT A
KA AREw PR SRR AL G TR A RGN E

NH TR ERE  RBMEY - W RAMEHEFLETER
Fo e £ TR M oY B4R - RV T A4 G WA @R A K &
KEREFHENMA - wRAARLLEHECEEALER T
PR R o sk @RS R MEE SRR LR AR IEE A
TH MR RALMEITERAB G SH - EZBERT - ER
BEATERRT AU REYES  HER—FHIAR
EJE L ——CARA TR T AT £ o (Dworkin, 1978: 58)
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TefEREE B DUk LT BT-f UE H - A — P& Bk
TR B B R Y S B AR S — M AR R - R ARy
Bk EHEBRIAA R AR S B s ISR R ZATE - AR
FETE A EM o WEREEE  EE ol B — L "A JE
o 10 FeNAHRERES ("AFEEEFEM o KIL) » S
AHREHE RS e G REMM LB A HRINAEERS (A f
1 o HUIBETEERSS 1)

FRE R — R B A R AE MR E B 2

39 #E40 693 T A, Waldron (2013: 9-12) 5 Hershovitz (2015: 1179-1181) °
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R T R3S ~ FERA ~ REEORE FEE—Frii - (HE
AT Ry » B L TEINYEE B SOOI RS - MERARE THHERYE
TERBA o [EIR - MRS ~ SERRT - SR E e M
FRERREI TGS - (HE R P AR E TS E B R ] BB R &
B0 (BIALR BRI ~ 2R O F ARG ) » #ORETT R IEE
(BlaERICIHRE R A ) BRER (B e =& A -~ Bt
FORF RO BE M) - DUCETEHER (EEEN1-43 888 R ZE
WM EEERE SR NAY) FHEHERER s 52 - g5 [
WERIFER » WHEKREE ~ BRIHIE R BOR AR B B HF Yy
EFEATEESE 2 #EE (Greenberg, 2011: 56-60; Stavropoulos, 2012: 81-82;
Waldron, 2013: 11; Hershovitz, 2015: 1180) °

L RAM =02 TR s —(E RS ¢ R RS AT T =k
SRR E TR BRI 7 (AR E (AR /T - ASEEE]
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GHRE G HAUCR S BB TSR G IR B B 2
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i~ FIgEE e (AR EE IRA e ) IR - B2 BUBCE Y i R
R MBI AEENIE B A BETE R B IR B 2

B EMERTE - JFEERE Ry - FrEr it g EE R A A HEE
S TR eE TR S E R HIAER T o B4 - VIR RIIRE

40 RFRMARRA LI R T NGRS - (2B 3R A 5
BB AT FET BT ER G5 BRI EI R d - A
T s, @Mz e
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REOVERRE ) ~ P AER (HEEREhS A2
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BRAUFREIEE 2 (Stavropoulos, 2014; Greenberg, 2018: 275-276) ©
- R AP ERE L EREAIRE - B H RS ERETES
g e ) ] T L M B SE 1 - IR E TR RS SR R M 2 el
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Lt B - SRR S I R ETE RN — 3 - AR
—METER G R AIAE - — Y (BUR) BEEREEREAREKDN
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PR P B E 2 - PRI TE PR &N ——
REFIUGEE A B ETERRIE - SEFHE RZAYIRIL (BIATEREE BB IE
FEUCE A PERYEE ) - @ AT B TR LR AUE T
178y - (BRI AR E AR B Ry TR 5 -

AIFTATL - EERBHARR —OEfER B R - Bl —E
REPIEREBRIETEERE - HRO B SRR S Le ) LR BUA TR
SE B ETTE) » BERMEYIMIER - —HETEER B Z LA R Ry T ik
B B ERE IR EBOEIE AT |3 B3R - &
FrrEmT il Mo M ) 8¢ " &7EM ) (legality) (Dworkin, 2006: 183;
Stavropoulos, 2012: 88-89; Waldron, 2013: 8-10) - #ZIRIEE EE 3wy — P
BEEAE - IR TEIN A A R T B B E 2 - M S |
BB ETER G B A RN - A RGE R G E A
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TAEEERE - RAE R DU T SR B A AR ETE R ?
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IS e R AT E R M TR - AE R SR E A EEAM
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30-32) o IEHEE LS EEUUE R S EREKS [ 3 s AT
AR - (EME TEERENAS - 2 HEE - BRERNK
MO TEIE B EAVE R - £ HE A4S e w RS -

Bian - AEmfE LR AT - SEFFIRIA B AR EYE - B
FriResfsE YRR BE AN E Sy (U2 2 ERA ) © whE
bR BHERIERSIN 7 IRETHE B - By 7B - et EER D
e HEE B - {HANRIRBARZ EBIEE - R IRE A & 6 S A
PHEE_EBTAVERER © fE0L - Ty Lk, B T DUREERAAS TH ) 2
BRRTEEE IR - EAR - TR A LIRAT - BRI A ZEN A SR
BEERANPHE AR EYE - {EymfE_ bk I asE (E L A 0 &

NXBUAN - FER =R IE A EDL T - R IE RER M —rnE R fth
T TIIE B 5 (B s gkems - s s e AR 1R iE5E
SEY) - QAR AL T I s A AR RCR U 2 Lt
B o HAR - ERECIHTNEEYRINGE T - ST M H SRR
MR (B — ik IiE e A B IR ) - HAEERM

42 Rk LR T AL Stavropoulos (2012) A& Greenberg (2014 ) » 12t it &
FHRAEE TR G RPDER G AT R -
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TEEET - Maf TG AR = A PEREs T -
HAM T 5 e 8 L R R T B A T R R RS R R Ty
"{EpkE | (enabler) (HIAMNMIE Lk - BIREARD - BEIER ~ K
i) Bl TypEEE | (disabler) (BIANPHEBIE - EARTIIEEEEY)) - R’
s B PSR R R BN Ry T B8 ) (intensifier) Bl T iRI55% |
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DITZBE AR RUE R B » BEFRFIAR A NMEER LIS
FIub B ED » FLTRR - SEEME B E R E - TR
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EEEE B AT DUR GBI AEA: - LR M ARG E A FIH
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BXEpRE] o ABAERIEEHEME LR » 18 MEMGR ] AEE B i SIS
B3B3 T —EHEMEE (prudential reason) @ By I MEGHEE] -
FREANEZAE E N SLGFTRES » HAR - B BUEREAS Dt |58
fEER T - AR e BRI SRS - P14 : AER DGR
HATRE B - B'E B EBITHEISSE < KL - SLEsER

43 ZaAFRE R A N Dancy (2004) © FE A& fTHE M & d 35 A Enoch

(2011) Bz ixALofTIAL 30 by 69543 > A& Wang and Wang (2015) Bi#
W ARREE G e EE (reason-giving facts) #9E 5 ° RAKME » AT
A MAEFFGRE -
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Sk o AT R 2 | o (A YA B IR O E T
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FEEA AR LB LA - BIAD - ST AR S — e My
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BRI —ESFAGER BN « ARVIEFHIGE T —EMREITE - ZKkE
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HEERE - ACE B R DA RS - ¢ AR E R
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i - A R E AR AORPTI - SEFER R K A AR EE
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TR —ENSETEHERR A REREE - AIRTATR - JEEREER R DU AN mr 2%
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DU N EE AR E BB 5 A P Fe B V38 ) E A F R LRI B
SE 0 P DARERYIE RO R Z R R B - —EVTRERVERBARE : O7
EHERERR T REZSBOAIRR - AN ERYBE H S Fr B 5
FARAT Ry TR » R SR B INRE v] DL K sz 288 h 4 SR TUE R
% (Greenberg, 2014: 1313-1314) - B A HHEIRE - A1 %

(Scanlon, 2014: 112) Frdf - " J52 HE T HEAH S AE DE AT T

44 5T 2% Greenberg (2014: 1310-1319) °
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B IR E AL TENR I —E A AR RIFTRE | - 4

FEAR R AT P B AN » TEBE B FH D HRERI R STHUE
FoE TR IERR AR ERE - EAF WA ERNEEAL
FGFTR A RIER R o FIEE R ST - B TR SR
7+ BAFIFASA RLE B AN A B AR S - (BERE =R
WAAHITETL T - fRAER TS - EEESEZEINAN®RR - & 1
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AR - T AT LB A SRR TR AR - NEMUZHRIL
FEH BRI A —BSEATTEE IR B sH IR E P 5 | AR S A
R AEEEERFATTERE MR T RIS T - REEGEETIEA
BRI RES RO S R R ARRTRE » SET RN E IR E T
W& - AR ESRRED T - BT I OB R e E P B R — 2K
AT ReieIE - IABNIPOE e et (Siddd) TREER—BUTR
AEREE RTINS -

MBI AREEMEL © T7IEERIRUE Pt LLRE (e EARRN — E R AR
M ERSEIESRE - SRR BBUR A e A 2t Bl A BhT H
(Y o (ENLIEFE AR AR G SR T sk H AR ME— rTRET 2 - B

45 “general principles about the roles properly given to certain considerations in
deciding what to do and in justifying one’s actions.” & b RF T A B JE — 12 F &
ARYEAE : E— B pTeRey T AR BRI ) AF TRALEZEY B
b F0Y BUS AR AR & Sk BRI B T s A e AT B R 51 e (e
AT FCEHLMERERTRNER) B ETARPEL IR L
A B —RA - B A hH—BERRE BRAXEZEREHRMN
1% MR 0 A EARMFE AT 44 Wang and Wang (2015) ©
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HETEE - 3G 1 R MR B BRI BB e A ANy B4
W7 (REHUEBTEET A2 H e AT REREREL) -

(KIEE » AnIE] e SRR R R A M e S - M AT E BRI
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HIB R E T - 17 Rl B A T B R e s SORR T ZR P AE B A
RIE o IR A A S AR HYE TRE SRS b 82 BB FR Y B 0 B
i RIPHSRSEEE TR A INE - HIEARKE (Waldron, 2013:

12) S R A SRR A R R B kAT
{E o J46
L~ PG LR

A% PRI bl R R R R S B T DU B R
BB NRYSTAER N o WA LE I B R S IR A s [
IZESE -

FHRTRIRTARRL P DUE ) - iR BRI A O R A S Bl

46 “[Their] moral impact has to be assessed by moral reasoning against a moral
background.”
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2014: 1313-1314) 5 ANFEIRTRAE RGBT - MELIEFHNIE
ZORTM R M A EFETT R - R A e E SRS R
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FELT  EtkrsR OB E RS R L REASHY
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B T MRS B A RIEEHI —BEEEEH ? ) SEfEEfA
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47 % Ededizk (Raz, 2009a: 175) PTG o R E 2 E 609 BUR B &) 38 R 2
NS — IR & A5 0 BAAERRELEENZHEME (systematic
properties) * K ERAIEEBITAL T RAE R IE &~ TS RAT% 1 E &)
BRI HLEG A2 KAV R LA IRAE 18 B T AR HLBa 0 R TS - BRI T B ML a0y
HARERETRARERAEN - RXHEAF S AMAMMKEFOEF L =
SEAm AT RpARAE el 0 ARG e TR RGH BT TAR T BEHHRER - WA
YEBRAEH foy Tk ) BB FERSRE  REEFTH AT HRM L
HEZBIEER  RMSIE TRV EHEE -

B 2R EX "= #HLIFT %# Greenberg (2011: 96-102) °
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FERFRGE  EIE S IURE S B R BE R B E TIEEREEIIA
A R R EA RIS R T REE LRI AR E TR
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ARSI —Foda - SRS B AR B IF FTE AR - 5@

Y B MMATEART T RERAAEEN  BRMAKEAFRELIES B
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50 BHAME S ik AR 09 B - 3 A Knowles (2010: 94-170) » #23% (Raz,
1986: 73-80) 4384 » EE R XL REMALFHAMESHAR  2EEL
L FEPTH 6 ERARR AR TA R R H B Al BRI M EE - BR
IEFEHEBRLTATRY  EERXRAAMEN  RALAFTHEFRES  BERXA
THAH A BALLAZ Loy EEHR -
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ANFEARGE—HE » WIHERIRGEETREAE A AHERI R - (HE A
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AW FAREIVEMERY  BE L HNEURGRRES R E 4 A ER
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AR EE A HE - HECRESEI S [ E RS
UGB H A - SRS EIE R E R B I A A NEL (=14
HES) BEAHEIEAHEN: - 5 JFEER P EOE BB BT
7Y B AR T — R SFIE RS CESTREEIE S —IETER
) ANEAL SR T DR R B AN RES A 4= B EE B
HFRS (Greenberg, 2014: 1314 ) »

B TRl i — P B A R B R e AR J R A A T R
BUWEEE LR - RS REREE (RIEERE) (Justice
for Hedgehogs, Dworkin, 2011: 400-415) $2H T JEHEERUA—FE Bk
B - ek B RBQEEEN S BRI
EBUREERB 1553 BINEERSEG R EEOIARE » K9

SU Pk R R RS AT AR RAER S TSR R B R R B A
SRR KBTS T TSR RAAMBRY ) BRAKERY AR
o RAIBHARE - 1 —Feh33H T 4 A Greenberg (2011: 84-95) ©
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BT OB EEN BB - Nl BERARERSEHE R
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TERE RGNy - R e AR - (BRRERENE
% EEREHBEIN—BOETESRE R - R AESK REE E
BRITER 52 - BERERE I —EAERRE T TR ETESR
# (Dworkin, 2011: 404-405) « SEMEBEE TR " ARABITHY R
55w 1 (Judicial Enforcement Theory of Legal Obligations ) ¢ 32

Nl > DUERE TR TR S E A E R SRS . BAOE LU RfEiR

B WIRFATE AR B AN Al DUZEE RA B BB T E A - R
HIBIT 2 Rk EINTERPEINDE - — TR IR A - HARS
NEREA R A R A EETT - EHEAREH IR - H
ERIRFEREABATYE - EEMNCA G A E RS - 14 f
SERER B I REHLE G - B BB FIIE LU MY BIG R LU E T
BREFIT © BIAN > MERROKIEE B A ORI R VR AR RER - STz
FEEAEGREERANRESE @ B IAUE T - BHE
R LR SR B BRI A AR ANE & PR R B R i YLk s TR
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HA AR B RO B )R AT T M FEIRRR AN R« &
BAMEM] - Rt AR ERE BT TR IH B R - SRR T Ky

52 3 ABAGF R & Greenberg (2018: 283) R /AEE » 1Bk £ KA R L
A 73X — AT oy &) B BT EE @B TR A FAERMAABOEEEHERN - T
W HIEREM T BUSHEAMAM AL LA RAE 0 B R
HAI R T RMTAE R Rk EABZ L -
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BMIHEERERR o (HIZRIER S AR RS - IHETERS L
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BTG IE R B A BUEIRER B o EAR - B HISUETER BN
HEHGAA n] DA R R » BIANEE 1R R 2855 - (HiELEH
HEHVE B < PR B A ERIEE - RGP TR E A E A » 10
TR R S A BB T

EERFFE R R A AR ERAEESRY S HEERGTERE
RAEDSKRRR "36 0 80 T &l ) L - BERETIRERES
A ERERRR TRV - HAEAEEN » S s v A
EHFIR AR IE E AL B B A 5] 7 DA SR LB T (BB BIFRk 2
REBENTEBGRHE AT AR EHREE]) - fEkE—EHWimE 2 © B3R
il J 7B AR AR BRI OB A BRI E RV ARER 8055 » B8
TRFE T IR REIR S EIATE K - R ¢



AR SRR 137

R B RAR AR R0 % 8 A AT 895 K 5]t R R BUR oY
M) L RERN FHRRERZAWMSEAA > LRHEER
BRSBHZREBE - BB OITIRRS - AL BRIER A BE
UG R R ZABAMEAVRIFAE T RE R > B BUE REEHK
1 8% BATE T4 7 & IE% © (Dworkin, 1986: 93)

FE JE R — 2 B G A MR (E B o) ) 1 (B R R B
% (HHWLE AR - RREES B IR K B R E R E s
AEE AR HIEEATEIR A S BT - R R B LA IR — ik
EFEERBINARIEE - SR B BRSNS G158 - —H
B EASHNAR BB A NETERE - KILEA @& al LR
HATHRER RS -

AR

PIEFRELETE | EEEENERAER T A RRA R ETEE
AR A [FIRU AR R AR+ IR FE 253 0 5E WA R AR R R A0 o A ]
TR o AR A SRR A - AR E e A
SO BN R Ry BB B MR OB TES & - S ]
B RGBT B ARG AR — OB ER G S F -

{EFERSHEESRN - RREER LA Ty 53 B E A B A R (8 A [
IR - EREEE ARG - E e P EE I RS
Fi - AEEE R o EERMARUDERICER AL - M AUz DIEAE
B —RMAYE# (one-system picture) * fRIEKEZ HL » EH 2K



138 Buafit e &2Fn

IR EN—EH 28532 (Dworkin: 2011: 400-415) -
ASCGABRSE RS B MRS - R — R — S B
B EFIRATEE TIEHER ) VR E s B R B A
HETERG - G PSR SR G R R R A - 1
(B R P BB A P TR R BRI R & B - HO R A A
7Y MRS LA AR T X E 5 | R e A T A R E TR RS -
I HIFEEAEEE - AR EES AR - SEA R
BEMEEERE - R EBA B ETERB A -



AR SRR 139

275 3Lk

P ES
THEFH
2010 <ICHZZEE)  (FPRGGEZT) - 73 - H 141-208 -
2014 (EZHYREEEREST AR BGATRAVAREE NG 2 Pk E AR
IR & B BB T 2RI —— B AS R R amag ) )
CHFFBEEERMIT) » 14 1 » T 387-405
Wang, Peng-Hsiang
2010 “Against the Incorporation Thesis,” Academia Sinica Law
Journal 7: 141-208.
2014 “Can the Attitude of Acceptance Justify the Normativity of
Law? Comment on Shih-Tung Chuang’s ‘The Concept of
Law and the Sources of Legal Normativity: Hart’s Acceptance
Argument Reconsidered’,” Academia Sinica Law Journal 14:
387-405.
FHETE ]
2013 (EEERAYRE S B A AR MRS —— RIS R B 2 3w
&) (RFGEGREET) - 133 - H 1-36 -
Chuang, Shih-Tung
2013 “The Concept of Law and the Sources of Legal Normativity:
Hart’s Acceptance Argument Reconsidered,” Academia Sinica
Law Journal 13: 1-36.
AR
2015 (ERMEZAREENE ) - R B Eiw - (BEE ) - 54t



140 BbEA e ey

ARG - H 141-166 °
Shei, Ser-Min
2015 “The Normativity of Rationality,” in Ser-Min Shei ed.,
Turning to Reasons. Taipei: National Taiwan University Press,

pp. 141-166.

ShER S
Alexy, Robert
2002 The Argument from Injustice: A Reply to Legal Positivism.
Oxford: Oxford University Press.
Broome, John
2013  Rationality through Reasoning. Oxford: Blackwell.
Coleman, Jules
2011 “The Architecture of Jurisprudence,” The Yale Law Journal
121(1): 2-80.
Correira, Fabrice and Benjamin Schneider
2012 “Grounding: An opinionated introduction,” in Fabrice Correira
and Benjamin Schneider eds., Metaphysical Grounding.
Cambridge: Cambridge University Press, pp. 1-37.
Dancy, Jonathan
2004 Ethics without Principles. Oxford: Oxford University Press.
Dickson, Julie
2012 “Legal Positivism: Contemporary Debates,” in Andrei Marmor
ed., The Routledge Companion to Philosophy of Law. New
York NY: Routledge, pp. 48-64.



RN R R WEE 141

Dworkin, Ronald
1978 Taking Rights Seriously. Cambridge MA: Harvard University
Press.
1986 Law’s Empire. Cambridge MA: Belknap Press.
2006 Justice in Robes. Cambridge MA: Belknap Press.
2011 Justice for Hedgehogs. Cambridge MA: Belknap Press.
Enoch, David
2011 “Reason-Giving and the Law,” in Leslie Green and Brian
Leiter eds., Oxford Studies in Philosophy of Law: vol.l.
Oxford: Oxford University Press, pp. 1-38.
Essert, Christopher
2016 “A Theory of Legal Obligation,” in Wil Waluchow and
Stefan Sciaraffa eds., The Legacy of Ronald Dworkin. Oxford:
Oxford University Press, pp. 245-272.
Finlay, Stephen and David Plunkett
2017 “Quasi-Expressivism about Statements of Law: A Hartian
Theory,” forthcoming in Oxford Studies in Philosophy of Law:
vol.3. Available at http://www.dartmouth.edu/~plunkett/quasi-
expressivism-about-2.pdf
Green, Leslie
2008 “Positivism and the Inseparability of Law and Morals,” New
York University Law Review 83(4): 1035-1058.
Greenberg, Mark
2004 “How Facts Make Law,” Legal Theory 10(3): 157-198.

2011 “The Standard Picture and Its Discontents,” in Leslie Green



142 B LEA e S

and Brian Leiter eds., Oxford Studies in Philosophy of Law:
vol. 1. Oxford: Oxford University Press, pp. 39-106.
2014 “The Moral Impact Theory of Law,” The Yale Law Journal
123(5): 1288-1342.
2018 “The Moral Impact Theory, the Dependence View and
Natural Law,” in George Duke and Robert P. George eds.,
The Cambridge Companion to Natural Law Jurisprudence.
Cambridge: Cambridge University Press, pp. 275-313.
Hart, Herbert Lionel Adolphus
1982 Essays on Bentham. Oxford: Oxford University Press.
1983 Essays in Jurisprudence and Philosophy. Oxford: Oxford
University Press.
1994  The Concept of Law. (2nd ed.) Oxford: Clarendon Press.
Hershovitz, Scott
2015 “The End of Jurisprudence,” The Yale Law Journal 124(4):
1160-1204.
Kelsen, Hans
1934 Reine Rechtslehre: Einleitung in die rechtswissenschaftliche
Problematik. (1. Aufl.) Wien: Franz Deuticke.
1960 Reine Rechtslehre. (2. Aufl.) Wien: Franz Deuticke.
Knowles, Dudley
2010 Political Obligation: A Critical Introduction. New York NY:
Routledge.
Kolodny, Niko
2005 “Why Be Rational?” Mind 114: 509-563.



AR SRR 143

Kornhauser, Lewis
2015 “Doing without the Concept of Law (August 3, 2015),”
NYU School of Law, Public Law Research Paper No. 15-33.
Available at https://ssrn.com/abstract=2640605; http://dx.doi.
org/10.2139/ssrn.2640605
Marmor, Andrei
2011 Philosophy of Law. Princeton NJ: Princeton University Press.
Murphy, Liam
2014 What Makes Law: An Introduction to the Philosophy of Law.
Cambridge: Cambridge University Press.
Parfit, Derek
2011a On What Matters: vol. 1. Oxford: Oxford University Press.
2011b On What Matters: vol. 2. Oxford: Oxford University Press.
Paulson, Stanley
1992 “Introduction,” in Hans Kelsen, Introduction to the Problems
of Legal Theory, trans. by Bonnie Litschewski Paulson and
Stanley Paulson. Oxford: Oxford University Press, pp. xvii-
xlii.
Perry, Stephen
2006 “Hart on Social Rules and the Foundations of Law: Liberating
the Internal Point of View,” Fordham Law Review 75(3):
1171-12009.
Plunkett, David
2013 “Legal Positivism and the Moral Aim Thesis,” Oxford Journal
of Legal Studies 33(3): 563-605.



144 Fb A6

Radbruch, Gustav
1999/1945 “Gesetzliches Unrecht und iibergesetzliches Recht,” in
Dreier and Paulson Hrsg., Gustav Radbruch Rechtsphilosophie:
Studienausgabe. Heidelberg: C. F. Miiller Verlag, pp. 211-219.
Raz, Joseph
1986 The Morality of Freedom. Oxford: Oxford University Press.
1994  Ethics in the Public Domain. Oxford: Oxford University Press.
1999 Practical Reason and Norms. (3rd ed.) Oxford: Oxford
University Press.
2009a Between Authority and Interpretation. Oxford: Oxford
University Press.
2009b The Authority of Law. (2nd ed.) Oxford: Oxford University
Press.
Rosen, Gideon
2010 “Metaphysical Dependence: Grounding and Reduction,” in
Bob Hale and Aviv Hoffman eds., Modality: Metaphysics,
Logic and Epistemology. Oxford: Oxford University Press, pp.
109-136.
Scanlon, T.M.
1998 What We Owe to Each Other. Cambridge MA: Belknap Press.
2014 Being Realistic about Reasons. Oxford: Oxford University
Press.
Shapiro, Scott
2007 “The Hart-Dworkin Debate: A Short Guide for the Perplexed,”
in Arthur Ripstein ed., Ronald Dworkin. Cambridge:



AR SRR 145

Cambridge University Press, pp. 22-56.

2011 Legality. Cambridge MA: Belknap Press.

Stavropoulos, Nicos

2012 “Obligations, Interpretivism and the Legal Point of View,” in
Andrei Marmor ed., The Routledge Companion to Philosophy
of Law. New York NY: Routledge, pp. 76-92.

2013 “Words and Obligations,” in Louis Duarte D’ Almeidas, James
Edwards, and Andrea Dolcetti eds., Reading HLA Hart’s The
Concept of Law. Oxford: Hart Publishing, pp. 123-153.

2014 “Legal Interpretivism,” in Edward N. Zalta ed., The Stanford
Encyclopedia of Philosophy. Available at https://plato.
stanford.edu/archives/sum2014/entries/law-interpretivist/

Toh, Kevin

2005 “Hart’s Expressivism and His Benthamite Project,” Legal
Theory 11(2): 75-123.

2007 “Raz on Detachment, Acceptance and Describability,” Oxford
Journal of Legal Studies 27(3): 403-427.

Waldron, Jeremy

2013 “Jurisprudence for Hedgehogs (July 5, 2013),” NYU School
of Law, Public Law Research Paper No. 13-45. Available at
https://ssrn.com/abstract=2290309; http://dx.doi.org/10.2139/
ssrn.2290309

Wang, Peng-Hsiang and Linton Wang

2015 “Rules as Reason-Giving Facts: A Difference-Making-

Based Account of the Normativity of Rules,” in Michat



146 Fb A&

Araszkiewicz, Pawel Banas, Tomasz Gizbert-Studnicki and
Krzysztof Pleszka eds., Problems of Normativity, Rules and
Rule-Following. Dordrecht: Springer, pp. 199-213.
von Wright, Georg Henrik
1963 Norm and Action: A Logical Enquiry. London: Routledge &
Kegan Paul.



The Grounds of Law and the Nature of Legal Obligation 147

Abstract

Recently, the debate between legal positivism and non-positivism
has been framed as a controversy about the grounds of law. This article
points out that the controversy results from their disagreement about
the nature of legal obligation. According to legal positivism, legal
obligations as obligations from the legal point of view are apparently
rather than genuinely normative. By contrast, non-positivism holds that
legal obligations are genuine obligations, i.e., moral obligations generated
by our legal practices. This article defends a non-positivist view of legal
obligation and attempts to explain the normative impact of social facts or
institutional actions which constitute legal practices: Legal practices affect
our normative reasons by changing the relevant facts and circumstances,

thereby shaping the content of moral obligations.

Keywords: legal positivism/non-positivism, law and morality, the grounds

of law, obligations, normativity, reasons
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Long Summary

Recently, the traditional debate between legal positivism and non-
positivism has been framed as a controversial issue about the grounds
of law: what makes legal facts—namely, facts about legal obligations—
obtain? Legal positivism contends that legal facts are ultimately grounded
in social facts alone. By contrast, legal non-positivism insists that the
grounds of law consist not only of social facts but also of moral facts.

In this article, I point out that the controversy results from their
disagreements about the nature of legal obligation. Most contemporary
positivists hold that claims about legal obligations are either descriptive or
quasi-normative, because legal obligations, in the view of positivists, are
obligations from the legal point of view. According to legal positivism,
when we talk about our legal obligations, we are talking about the (moral)
obligations that some legal authority thinks we have. The content of legal
obligation is primarily constituted by linguistic (or mental) contents of
authoritative pronouncements. Therefore, legal facts can be grounded
solely on descriptive facts.

However, the fact that someone thinks that we are obligated to do
something does not imply that we indeed have obligation to do it. Legal
positivism is thus agnostic or skeptical about the normativity of law. The
normativity of law can be understood in the reason-implying sense: the
fact that one has a legal obligation to do something implies that he has a

decisive reason to do it. An agent who endorses the legal point of view,
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which is usually termed “the acceptance of law”, would believe that he
has reason to do what the law requires or even take legal requirements as
his normative reasons for action. Nevertheless, explaining the normativity
of law by means of the attitude of acceptance will get an absurd
bootstrapping result: if one believes that he has reason to do something,
then one in fact has reason to do it.

For some legal positivists, statements about legal obligations are
so-called detached normative statements, which are made when the
speaker assumes the legal point of view for the sake of argument, without
actually endorsing it. In making detached legal statements, the speaker is
advising someone: “If you endorse the legal point of view, then from your
point of view, or as it seems to you, you have reason to do what the law
requires.” The speaker is not telling the advisee what he really has reason
to do but rather drawing his attention to a reason that he already believes
(or would believe) he has. Detached legal statements are apparently
normative because they explain the (seeming) normativity of legal
obligations in terms of seeming reasons that one thinks one has.

Hence, most legal positivists think that legal obligations lack
genuine normative force. When we talk about legal obligations, we are
describing a complex social or psychological reality. The fact that one
has a legal obligation to do something leaves open to question whether
one has reason or morally ought to do it. Legal positivism does not deny
that if some moral or legitimate conditions are met, then, under certain

circumstances, we will have moral reasons or obligations to comply with
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legal obligations, but such moral or legitimate conditions are not part of
the grounds of law. Therefore, the social facts that make legal obligations
obtain are not normatively significant. On positivists’ view, the grounds
of law do not necessarily include moral facts, and legal obligations are not
necessarily moral obligations.

The problem of legal positivism is that it presupposes a two-step
picture of law: the first step is to determine whether legal obligations
obtain, and this depends only on certain social facts; the second step,
then, is to query whether legal obligations can be transformed into moral
obligations with the same content. Since the transformation condition is
not always satisfied, there is no general obligation to obey the law.

However, positivists have never argued why the two-step picture
should be taken for granted. In this article, I put forward an alternative,
one-step picture of law. According to non-positivism, legal obligations
are not obligations from a distinctively normative point of view, but
rather a subset of moral obligations. What distinguishes legal from other
moral obligations is that the former are generated by certain institutional
actions—such as legislative enactments, and judicial or administrative
decisions, which can be called “legal practices”.

In other words, legal practices consist of social facts that play the role
of the grounds of law in the two-step picture. In contrast to the two-step
picture, legal practices in the one-step picture are normatively significant
facts in that they can induce or change moral obligations through their

impact on our normative reasons. This is a one-step theory because it is
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directly concerned with the normative or moral upshot of legal practices
without an intermediate step.

The crucial issue of the one-step theory is to offer an account of
why certain institutional actions are normatively significant and in what
way they change or shape our moral obligations. According to non-
positivism, we have to explain why certain aspects of legal practices
matter to our moral obligation by reference to certain political values—
for example, what impact the enactment of a statue has on our moral
obligations depends on values such as democracy and fairness. While an
appeal to the principle of fair notice might argue that the plain meaning
of the statutory text should play the dominant role in determining the
content of obligations, the democratic consideration that popularly
elected representatives intended to communicate a particular decision
might give more weight to the legislature’s intention. Why legal practices
can generate moral obligations labeled “legal” is explained by all of the
relevant values, which might be called “the values of legality”.

However, the values of legality by themselves do not tell us
how legal practices shape the content of moral obligations. The one-
step theory argues that legal practices affect our normative reasons by
changing the relevant facts and circumstances, thereby changing our moral
obligations. Legal practices perform this task in various ways: the facts
or circumstances they changed might function as enablers or disablers of
normative reasons, or play the role of intensifier or attenuator, namely,

strengthening or weakening the weight of normative reasons.
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Legal practices succeed in bringing about corresponding moral
obligations if, through their normative impact, the reasons in question can
defeat other competing reasons. Thus, in contrast to positivists’ view, the
semantic or mental content of legal practices does not directly constitute
the content of legal obligations (i.e., moral obligations generated by
legal practices). What content the resulting moral obligations will have
still depends on relevant background circumstances and often has to be
processed by moral reasoning.

Finally, this article compares the non-positivist one-step theory
with the positivist view about the duty to obey the law and Dworkin’s
judicial enforcement theory of legal obligation. Most traditional theories
of the duty to obey the law assume the positivist picture of law: they
unreflectively regard law as a system of authoritative directives and then
ask whether citizens have a general moral obligation to obey directives
from legal authorities. However, there is a widespread consensus that there
is no such general obligation. An advantage of the one-step theory is that
it explains how legal practice can generate genuinely binding obligations
even if there is no general obligation to obey authoritative directives.

The deficiency in Dworkin’s judicial enforcement theory is that
it confuses legality with judicial enforceability. A moral obligation is
judicially enforceable because it is legal—namely, an obligation generated
by legal practices, but not vice versa. In fact, treating legal obligations as
moral obligations that obtain in virtue of institutional actions fits better
with Dworkin’s idea that legality is sensitive to the moral significance of

past political decisions.
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