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The Concept of Law and the

Separation Thesis:

Critical Remarks on the Alexy-Raz Debate about
Legal Positivism

%
Peng-Hsiang Wang

Abstract

The present essay discusses critically the recent debate between
Alexy and Raz on legal positivism. First, I examine Alexy’s formulation
of the separation thesis and clarify the real claim of legal positivism in
light of Raz’s criticism. I will then explore three arguments that Alexy
employs to refute legal positivism, that is, the argument from correctness,
the argument from principle along with the necessary incorporation
thesis, and the argument from injustice, expressed by the well-known
Radbruch’s Formula. T will also discuss Raz’s critique of Alexy’s
arguments and Alexy’s rejoinder. Finally, I will draw on Dworkin’s
distinction between various concepts of law to point out the problems in
Alexy’s reply and propose some revisionist ways to bolster Alexy’s
arguments.

KEYworDSs: Legal Positivism, the Concept of Law, Law and Morality,
the Separation Thesis, the Connection Thesis, the Argument
from Correctness, the Argument from Principle, the Argu-
ment from Injustice, Alexy, Raz.

% Assistant Professor of Law, National Cheng Kung University.
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1 2L Robert Alexy, Agreements and Disagreements: Some Introductory Remarks, in LAW AND
JUSTICE IN A GLOBAL SOCIETY. PLENARY LECTURES OF 22TH [VR WORLD CONGRESS 699 (M.
Escamilla & M. Saavedra eds., 2005). #* - F## n A3¢ . Raz#Lp 1A > e i ’ﬂ}?s ]
Aie (T o

2 Joseph Raz, The Argument from Justice: or How Not to Reply to Legal Positivism, in LAW,
RIGHTS AND DISCOURSE: THE LEGAL PHILOSOPHY OF ROBERT ALEXY 17-35 (G. Pavlakos ed.,
2007).

3 Robert Alexy, An Answer to Joseph Raz, in Law, RIGHTS AND DISCOURSE: THE LEGAL
PHILOSOPHY OF ROBERT ALEXY 37 (G. Pavlakos ed., 2007).

4 Robert Alexy, On Two Juxtapositions: Concept and Nature, Law and Philosophy. Some
Comments on Joseph Raz'’s “Can There Be a Theory of Law?”, 20 RATIO JURIS 162-169
(2007).

5 Robert Alexy, On the Concept and Nature of Law, 21 RATIO JURIS 281-299 (2008).

6 B EPN T AlexyiE PEA RS - LA R AN BT A AS (22
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FIMEE | E(ERRE - RANPBR TR AR AR - IR
RERE & T 5 M l H AR AE (essence) fHE > RIIE Alexy
il Raz #8R » EHEEHaE R — RN EEAE B ET -
IR B BRI P A 32 R ol P 0 LA A T 7 &l (essential properties)
TS — s — IR R TR R - 8% Alexy I Raz 41
o AR T B R MR AR E PR 0 (H2 AT Y B (the
concept of law)EEE AL RIEAIENEFE  Raz 70k "k
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K > EEEE M ﬂ%ﬁ%%ﬁﬁﬁ{“ﬁ%/‘\ﬁﬂﬁﬁﬁﬁH’Jﬁ%ﬁ
(conventions)8{#i Hll(rules) - SEARHUNLE EEHEARL] Raz FT 5 ERFE
SALHIZED) 5 {2 Alexy ?Zr%i‘au‘ﬂ 35 B KR AR Pl o e L

7 Alexy, supra note 1, at 699; Joseph Raz, Can There Be a Theory of Law?, in THE
BLACKWELL GUIDE TO THE PHILOSOPHY OF LAW AND LEGAL THEORY 324 (Martin P. Golding
& William A. Edmundson eds., 2005).

8 Joseph Raz, On the Nature of Law, 82 ARSP 4 (1996); Raz, supra note 7, at 334-337.




B S ESA 235

SRR TS ACE R E RN AE - MABEYNAE RS E
M AR S BRI E BRI B RAO] - stk
S 0 SR EEMIEHIR IR o Alexy fll Raz 1538 RIS >
W R TS TSR 2 R R A 2 DUR T anfarE
TR DR R R ANE 7 SR 5 i am
BHANFEIR L « AU E Dl AR S - MR R RS R B
HRERE LRI HEa A RRATE D

Alexy Hil Raz HYZE _(ELFIEERATEER Titds (HE) &
#H | (the social [fact] thesis) © it &Rl Lok " IEEHETE | T2
{Eit FEE R - BAERPPER(the identification of law) > JRE[]
MEEERIFEERHNE » AFEE2HEERENTESHE (Ha
—ERE RS HEEE RS E - BEEEEHEER  Mh
AV RSB ER R © Alexy WNEM S ERFEEE S T RN
il 7€ (the authoritative issuance)flIiit & HIE XU (the social efficacy)ig [y
EIZE5% - A SOEE RS EERUW NS LUBERHENACE & MR
ERLSHIME—SE3E TR R 0 B T RERUHE ik & B X0E m it
FEREENER I BRI SIEREEE LRBEERE TARE
FfeME(the correctness of content) S{EiEEZZE"" - Alexy fil Raz (U5
“A{E S BRG0P RV 2 — IR AL & @7 (the  strong
social thesis) * 5k & Raz FTfEAY " 2KIEATRE | (the sources thesis) :
" EE R B A A 5E R i BRI E 5 (“the existence
and content of every law is determined by social sources”)12 s 1 Alexy

AT E5RAY > AR — RS RUnt & ol R ERAFEEANE LR

9 Alexy, supra note 1, at 700; Alexy, supra note 4, at 163-166.

10 Raz M* A€ ¥ 7 &40t > L JosEPH RAz, THE AUTHORITY OF LAW: ESSAYS ON
LAwW AND MORALITY 39-45 (1979).

11 ROBERT ALEXY, THE ARGUMENT FROM INJUSTICE: A REPLY TO LEGAL POSITIVISM 4 (2002).

12 RAz, supra note 10, at 47.
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14 ALEXY, supra note 11, at 35-40.

15 JosePH RAz, ETHICS IN THE PUBLIC DOMAIN 215 (1995).
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(A) TERIBE S HELA SRR R T HES

(“The concept of law is to be defined in such a way that no
19
)

moral elements are included”

Alexy 785y > " oBEanETERR 7 REHEDEECH - R

18 H.L.A.HART, THE CONCEPT OF LAW 193-200 (1994).
19 ALEXY, supra note 11, at 3.
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I Raz FRH{ T S(EESE - 5% » Raz EEE R 7 A TTRESHEARAINES
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MRS =8 5 —EMATRERTEREES £ i
AR REDRERANES » R EE BRI L
REpH A E (B A7/ ELAEEEME  55=  Bish Be Bk Rl
AT ARRRE AR SRR (G S DR BT RE:
T BT A AR & E RS T - Alexy AYEIFEEES
S =EE o Mg HIRANER RS — ERREEE NS
(B EFs FamES) Fradi s e A » L A8,
EFR THENBY, REETT - Alexy 3k 0 EH
B SE(EMEARE - SRS EER A A - 41 Raz > Alexy
SR R AV 2 — L R BT R B - (EftE— 5 4EH - 28
EEE BRI AR A » AEH TR IS S AR
T AR E R A 2 R — (B I R L I R

20 Id. (“There is no conceptually necessary connection between law and morality, between
what the law commands and what justice requires, or between the law as it is and the law
as it ought to be”).

21 Raz, supra note 2, at 19-20.

22 B E A AR E AT oh TIRE ¥ & | (theoretical definition)® " - E & | (real
definition) °
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23 Alexy, supra note 3, at 42.
24 Raz, supranote 2, at 21.
25 FRFEALRENEEAME Y L AT AREW TN g2 0 XL Joseph Raz, About
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BEMRERSHEEEM SN EREIEE— T EELA
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> BB E M EEHE TR S —BIaNH i ~ REF] ~ 255 - M
RIS —EE e B (el (BUamEemat) #aHLE e
FHEIRE S > BRSPS S OB e SH i - WREERZ R
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WE ER—EEEER > HhCEER (B EEIHIE EREN
) ElE bRV E R R T ARFH 0 3 Raz 151 > RIEM

Morality and the Nature of Law, 48 AM. J. JURis. 1-3 (2003).
26 H.L.A.HART, ESSAYS IN JURISPRUDENCE AND PHILOSOPHY 50-62 (1983).
27 Raz, supra note 2, at 20.
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IEERAVZE 7 1218 Raz » /BtanE(F B E S TR EFAVEFA
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(M) " EHEE BB PERE  SLREE S M A EAH R
B NN R RE S TR EEE B EFHEES
& ° | (“[D]etermining what the law is does not necessarily,
or conceptually, depend on moral or other evaluative
considerations about what the law ought to be in the relevant

. 30
circumstances.”)

AISRERAS TR B HE —(E R R R A
E—(EEEaEE S B ENLENE  FEMPEEHR AT LLE
stk -

(M) TE T — AR S A W — (E R e S R EIR

28 Id.

29 Raz, supra note 2, at 22.

30 ANDREI MARMOR, POSITIVE LAW AND OBJECTIVE VALUE 71 (2001).

31 13 Tix & & 4L, (propositions of law) » 4p e BB »t T2 2 b b ~ £k R
2N JEE TREE G A1 &I TR o e T2 2 S
FAE by S F TR AZEI G AR TR oTREFR L AR A
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78 T FITBERNG R Y 2 AL © 7E The Argument from Injustice
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Rtk B T NER) GETE) IERENE ) 5 RIEIER =fES0I e
(BRI REE ) o B TOB3ERY) BEE0T | (the juridical
validity or legal validity in a narrower sense) ~ ' it &E217% )7 | (the
sociological validity)2LR " #EIRELST | (the ethical validity)> © 411
Jﬁt—ﬂi » Alexy FTBR B & S SR mU T B R iR R AT HE R 5+

o EEMIINBIERE  FEE ERNSOEERE R FRIRE
géﬁjﬁfﬁ’\ Al —(EFARERE AR B TR E MR Er Y
BN BB AN A IERMENERIFIETRE ? Alexy ¥5E I
E'L HEREREHFER  (EEIABBECE > Alexy AT

ARl TR R RIS AT — (R A — (AR

32 M)izhikpesFh Ni2Edmi fere P HEZFHEL ZBHOE S
“According to my theory, the existence and content of the law can be identified by
reference to the social sources of law (e.g. legislation, judicial decision, social customs)
without reference to morality except where the law thus identified has itself incorporated
moral criteria for the identification of the law,” HART, supra note 18, at 269.

33 ALEXY, supra note 11, at 87.
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(ST) " EEMIRTEGE R IEREE N B HEECEE R
2 E ARG © 1 (“There is no necessary connection
between legal validity or legal correctness on the one hand,
and moral merits and demerits or moral correctness and

incorrectness on the other.”)
it B O AT SR r B e A2

(CT) " LR TEGE R IERE A E S HE EOE S (BRI
BB LIREIRS o (“There is a necessary connection
between legal validity or legal correctness on the one hand,
and moral merits and demerits or moral correctness and

incorrectness on the other.”)
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AR RN 1R - FATRI ARSIl E - Alexy RINGEE G FRE
AL A 1 FA0 Raz Higm L FIRYFREERIER © fERE LR anE
B Ry EEIERERF > RS LR SOETERHEEGETEIERENE ? Alexy
HEZEHEN > BIRMESRIIHIE T o B am il aE B an
o i Y H PR AR o

34 it TR AT U S EATER R | BB AR B B Alexy “TE sk
P AL (e v R Alexy SUHE HATL HTIT A A 2 - B R IEE o BT

H A YA AT S ALY 2 b 4 RAGR BB AMALE T EE 00 A K
& Rehl i 2R EPEE T AR & AT At o $Het & Alexy, supra note 3, at 43.
35 Alexy, supra note 5, at 285.
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BT #ERE] » Raz 305 IE S MRS R BRI NRESM - &
ERAIE S MR E A Alexy TIREEEM AR IEREM: SREEES
B o EEBIE » Raz BEEIREEL AR I S MR SRS - [EIR R
RE Y BIEATSI S BEGTE  Alexy FUIERENESRIEAN R TS
BT MRS B a B (CT) RS BLRE - ZCTISHE Raz W0(AEE:
R IE MR S R AR B R TR R TRTE. Alexy 12
TEHEME S I S 5A%  DUR Raz I —Sma8 it sy -

Alexy 35 Rl Y amae 0] LAREAS AT

L R LARG IR RS -

2. 5 TEBIEMEIEER - ARG TEEE S E B DREpOR A
EAR]IE AR IERENE: -

R > 3. AR IEMEM DR A A IERE RS AR -

PHELEERRRE - ] LUE =REHLEF T30 o st —(ERTHRAVHLRY
B RN LARTRHIEREE SR o AIL Alexy $RHIFTRERYIEHENE
AR AGEE M LR H - $H8I58 ERTHR AR - AR SR D
IEMEMEER - (B T EREMEEER - R DFFERREHE I H2k
RERIE AR B E R AR AV IEME: - St Alexy AIZLUFHIGREZK
FHERTTE2 55 (RIS FERIE LAN2AY I MENE - 2dsH
HIBE AT HHIERE M B - HVES MBS B DI AL Y
IEMENE: - HoRMEER ke - 5 2 B AR Alexy HY
AR EAEE DA - A VR R E A E S R E 3
FEMHAE o LAl ={EHLFYF Alexy Bl Raz HYFamEH B K » T
TR RRESERAR —(EHERT o BB = (R RPAE I TS T te
Ay BRI i R AT BE A RE A B 2B IE R B A AE T 3L
" A

36 Raz ci7#m#E ™ L Raz, supra note 15, at 215-220, 230-235.
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LN S Ed-E /]

-~ Alexy it FE @y

Alexy Fpk MERLARHIEMEEER ) 1R - REZENE
TR o

B Alexy 4722 BEEIBl(the participant’s perspective)Fl1E]
22 HBI%f(the observer’s perspective) « fffag ' 228 > FEHTZ HEER
FrE RN TR < ~ 2R E | RIRIREE
{Tamft > Wl EE I ERS D —E RS R ME 2 » 2EE
ZLEMMY > 2 TS IEMREREZR ? | (“What is the correct
legal answer?”) » fiffRE/ LAY » BIEERAR EIECREATRAT IERENE -
Alexy {5 EERRMARZEE - R BIEE T N2EE
FRAUEmEE - MATR LAYE - AT E R AR R H N AR EE
PR AR TR E - BEROE[ERE RS IEME - BIFREEE AT
ZUER 0 S BB g LB R MEIERA AR R T E R
AR E BT EH R AR 6 R - MOBRIR SR T 'R EEHT
JEREEERE ? | (“How are legal decisions actually made?”)’’ < F
R LAEH » TERAARERHIEEEERE | S EmER 2 ER
FEREAHESE - BSHK  2EEERN2HEE NAREG TR IE
MEMEER - & 2HEEENERMEE T R - L E @ 5
HHERAFERMEFT S E MR - Alexy 16 FEZ
ELE A —E T E R B A R e A Fr R R dr R
o B EEmRE PR — R TR - ERAIT RO F RS
THR T IEREMEERE « DITESANEE R B E S e =%

37 ALEXY, supra note 11, at 25; Alexy, supra note 3, at 46.
38 Robert Alexy, The Nature of Arguments about the Nature of Law, in RIGHTS, CULTURE, AND
THE LAW: THEMES FROM THE LEGAL AND POLITICAL PHILOSOPHY OF JOSEPH RAZ 11 (L. H.
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AR E 2 — TR R L1 17 Fy(institutional act) - J&FHI L ETT Ry [A] 7 2
—MHRE S {TH)(speech act) > ILIEETEHIE EERHE  BEEHHNE
E o [EIEAEEERE S TTEIRYRE R Hil (constitutive rules) » JRE[EE
RN —(EEE S TTEIFT A R BB R - (R > IEFEEGRiEE
LROTIBIFRER > Alexy ;BN meBH T IEEMEERINER
—(EEERE S T OIS ek - MR AR —FT A 2 B
ety > — (R EEWE R IEEIIERESTE - LU T HFEE
R o

Alexy FBRIEREM I ERIEH  — (MR EREERES
B RESTEHERIRASE TLETENTE ) (performative
contradiction)”” © Alexy Fi T R ({5 F AR IS (I  S5—(EEHI
B BEEEEE X HIEEE T TEE R E T

(1) "X B—EFREBIL - BN ERATBFIEAE ) (X is a

sovereign, federal, unjust republic”)

SE(EG OB EREE 2 (TR e 2
(%R AN —(E I a7 o (B TEERERTF
HEIRAEEELFS | (“The cat is on the mat but I do not believe it.”) ©
BRGNS BER  SRERRES IR - BERTE
SUREEE > SR T RAEEESE - NERR DSERTERET L
SE AR B B SO —E S AT R e TR T

Meyer, S. L. Paulson & T. W. Pogge eds., 2003).

39 ALEXY, supra note 11, at 36-39. “performative contradiction”é78 ;% % p ** J. L. Austin
HRET TE o Austin 3R HHEEE T FE A 5 A4 T3 AT (constative)fr 11 (A
% | (performative) ° 13 42 F PR AM U E R oM > 3 ERT S 5 G FER A
BERERERE BT bldod & K L ~EREE B GUR T FER
BB FEFD AR RNEE SRR > F i%%ﬁf'%fiiuiﬁ.ﬂ‘lffﬁé‘&ié R R
WE RITE o B> performative P24 LA J. L. AusTIN, How 10 DO THINGS WITH
WOoRbDS 1-11 (1975).

40 iz )3 2 HHP Kk p J L. AUSTIN, PHILOSOPHICAL PAPERS 63-64 (1979).
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THAEEERERT L - R BA - EEEEE A AR
SR - HE L ERER DEERER T L W EREEENSE
[ SEAJRERY R L EY BRI TR IUAREY 5 (B2 IRk TiEE
FERTF L BRTHEEHES ) REARAKBEARTE @ —
HERE EEERERT L B HERAITEE R S E R
H B AR B B EEE S R A — (R E SO
EHTE)  EEFERE T USTEOPE - EUA o —
B JERE R T R LT E R 2 EREA S IR
R EEMEEE L2 S ERESEN—EE - BEVHERGEEE
B LVEE SR - AR (I G X B EE 1 AT
T P 2T B O AR R R R TE R TR
MR AL ST RIS « HIEEEMESTRER T - k%
WV E TR AT R IR BBk 8 S 7 R TE

T A EA AT A R E— R o (1) RSB R RTE
A BRI AR BT R TERE (IS LE AT
HIER SRR IERN) HPE -

PR P AR - — (AL R R S AT T B El
FIk S0 T AHERERISEER 2 Alexy HYEE (EGI T2 » (G SLE
EEH T EE AR

(2) TIREBEINE BRI R RIS AR - WS e R DRI e

il
EEAREAME WS THPE - — i E—EEE
HIGA S e R LR RE RN - (23 BT T R & RS iR AT H]

TRAGSRIERERY - 55— 7Ta > MAMEAIRFIEFOR - EEHRE

41 Alexy, supra note 38, at 12.
42 i1 |+ 5L ALEXY, supra note 11, at 38; Alexy, supra note 38, at 11.
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PR TR R R ATIS BIRUATIR - HRAJEEER - MR B CIERY R (ERERR
AR o SE(EFIER B TR BRI 2 —(E P RERYBRIEGE » S5 (Al
BEE Tt H R EE(E A R E g AR o (2 Alexy fEH
R —ENEE R E S HIR TS R LA - A
BOER TRINEE STTHI & B - EE(EARANZE (2) #YmZ
IR o B B AT RERVIRFEGSE » (R FE AR AR LIS — (=AY e 5
e SR - AEE (E AR B AR B GBS EAVIRIE © B Alexy fHH -
(2) R M L E e AR - BRI E (MR B A AR E (i
HIAIPRSERRAY - H R ARG AT PR 2 IERERY » IR 2R
Mg R TR N EROE R IEERRRE - 2 B R DU G
T (BB LA AT R A2 — (E $ERR A AR - B ARAYAREE IR E
HEERE (RHEIEZRLUIED) - ARE (2) BRI © Hh—
{EFTRERVBRIEE - (BRI REE T —REFEEREEREEE
ZIEMEfR R EEMUE - RS (E AR ER T E RE AR A
R ERYIRIE o AN - (2) BIRIEANER » SEEEE A E L
Feri ety IEHE - AR BB EARE I SR H O R RIS R A
TR —EFERRAIAIR © [REE(EE B EEE R B CHIH RS
A ROE AR IEMERRRE R (R Ry - (HE IR LA FraR A e
BRI MOE S T BRI R R R B R A
fBSHARAIN &S (2) AR © SOEKE - NFSEHEE 51
(2) SE(EAIRBARIZ AR AU B Y > (HE R E MR BRI AR
FEARE MR - S MERDUR B ORI T SR AfERE » HRr e
(2) B ENAGRVE R ESE - AR ERZE R < EfRZE L
BEALAER - RERIFIRIT RS S T — 2 i E AR IR R E
AVIEREMEERE - MR EAIEFRRR A RE E B C AT RRYH 2 (E 55
ARHTAIR » SERHIR P AR THER A IEREME E R S » P& IE
EUETTENTE - Alexy @8k > WIRAFE S TEIHVL AR (the
necessary structure of speech act)iit f— LS FERES » LS TTEHY
FIE AR —TEEEIEE & _FIRIE(a conceptual defect in a broader
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sense) = (2) 1 (2) MIBREELLER, - BISRAOBIT B oEEER T
TR e — (RS T8 CRIEEEREEAI) FTEE R I
f -

= ~Raz {1 rEl @y ;T

(-) o FRafom sy R

Raz WABHENBREEYNES » DR FHEEERESE
LR AR T ST - Raz BHASBI%E RS EEBLAH
B XA D 0 Raz IBH B T BBENEER Y
N, MRS T SEEEIENRE > BN EE S S S
FREREBE o Raz 305 » FahBEEMEEEEAPOES - &
Al - BB EELGEMHINEEERE - R E R R e
REI: » HEFEE AR R - AR L M R
EEEHEY o BHSE B 0 Alexy REZE - REIE AL ATRE
{5 FARRI AR - 2 T {E R A B mT DA AR AW ) 2
b R EEIREE 0 (B Alexy $EH - B E(EMURE{E R
SRR > IR B Bk e B R o BRISRER - (R
BEET » STHEARIER P LUS R A RE A B AR 2 - 41T AT
LIS R IREE © SRS E TS 2u gt —E
BHRIAEEERA S REIEE » I B SErsm L2
TEREA LA B e o (EEEE 2k RS SN B R A o B
RUE - A B TRESE AME S 2R IEHERHE T st - — B S
F > Mt AR — (S Bk —E2EE T - REER - |
{522 B RO S22 PO A B A i RE AR B P 5 (E5E SE B AT
EENTRINIRGS 2 AR - 2EEIERTRE R IERE

43 Alexy, supra note 38, at 11-12; ALEXY, supra note 11, at 37.
44 Raz, supra note 2, at 23-24.
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MR 9 | TS SRR R TEIE R T HE R
mhE? P

PRI » 8 Raz M5 - ANFEIRVIER] - THZ HEEEE TR H A
NE] - B Alexy » ZELFFRBORYZE TR (BRE) B
(what the law is) » BIZZEHRLAYAILE TEPEE RS LAEH AT ERERY ]
& | (how courts actually decides the case) ° Raz 585 » BEaT B LA~
[FIAN e DA R i A B B & 1) B2 e DU Rl i [RIRVEES - A
BRI H5 i: 0 REN S i LRI RE - S - Alexy EER
Raz WIEIEEH - AR 2 HEEENERZEEEE ks b
HE R - 2 ELERTHEMRY TS » B EEERmEN S - MBS
FrfE BT - BIRES T AT By 5 - IRBIE BRI E R

— it & B R R (describing the law qua social practice)’” ©

Raz A4S H1 28 Bh A A = (R R AR B
AHR - Raz 308 B2 E S HE S RE R -
g B ML - 2HEFIB S RREAEEE R ERE" -
Raz WYESER TS MEERGENL Alexy TS » 1R EHE 82,
HR T B AP IS 2

(3) TIREBIEENAR 4 WARWNKEARER  EMEHE
BIEBERIE BEGER A DI TEBIEFE -+ (“4 has not

been deprived of citizenship according to German law, alth-

45 Alexy, supra note 3, at 46.

46 Raz, supra note 2, at 24.

47 Alexy, supra note 3, at 46.

48 pameh Tipyed AR ApE T TE ) g 3dieh T2 4 | (the doctrinal
concept of law) > 7= % kphifi2 B BB EAEM TR T2 E ) M
& o T ARt T J'Jﬁ A1 Alexy ¥ Raz tetenE heng gl & ?’v{%ﬁﬁ%ﬁ
BB F BB T R Y 0 P2 E > §F A MY P A T 2 AR
BiER— TR EAOE EIEEEE e O PRAREF — LR
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ough all German courts and officials treats 4 as denature-

alized.. .”)49

Raz 30k » EBAIFIEHLE - EEBEAOMEE - FIE(EEH#E
SARRE - R —(EEA » TERBERHBSE TR HSEE
SR EEFIE - Raz $EH > B) MURTEE R —E R M ka2t
i CGRETERSHE—S > B DRI ERER 22 | 1Y
Bt ) > JRED Alexy FTFBHZEEE BT » (42 ELHIE—ERIR T
S L A R BB - BIBIE BB - Raz 3
By BERY TEEEAE , BT FIRR DB —EE
) B9EETE - ETLUE AR RS R BE IEREERR
{7 EE TR E SR - T IE R 2 E % A Esa f i -
BE2 0 Raz 30k WIRSEERBIEEHERN TEE ) S
AR - e ) BEEE WS E L - AR 2R —(F
G < R Q) (BB EEMOREE 7S » IIE(E 2 mE R
ST EREETEET - B > Alexy HIEIERTA R 2ELERIEE
H ORI R E ST - KR ) WRTEE SRR Tk, £2
B e 2 i FEIRAS TR R RIS, « 16 Alexy HIECCH » (3)
SBR[y B

(3*) " [EBNEREAE B EARE SR BT E HIRH T S
AFHLERAITTE » EFEEHER S T EREES
R RERRATE SRR THAYE < (“[all German courts
and officials] support their action by appeal to the literal

49 i 1B AR % % B AL R TN EE 2 151968 ch— B # T (BVerfGE 23, 98) © 3% 4% 7
WE ORI BRPURPEE - S B A TR RZ RS A S -
. £ % = 1%(§2 der 11. Verordnung zum Reichsbiirgergesetz vom 25. November 1941)
Mod A AR R RSB F 2B IERT § AN EId > 3R %2 L AT
FFPE & A P AeE v A P4 T A& A RRS o Het SR ALEXY, supra note 11,
at 5-7.

50 Raz, supra note 2, at 25.
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reading of a norm authoritatively issued in accordance with
the criteria of validity that are part of the legal system

. 51
efficacious in Germany.”)

(3) Falt 7 EHEARAYSEAS (the chain of legal sources) * B[Rz
HIE ERERER - FEMERG R LU E R E G & 'Y
ERSRFT B S RIRIHAE © Alexy F0Fy - BIEERIE (3) fEH (3)
HIBRGH > fifE (3) PR RS Tk ) HERW 75w A28t
AR IR R E M i e B I E R
Alexy #5HI @ TRIBETESE 2B R A ARIFAEME S » A0SR — R R
TERNEREAE BRRERUE T E R IEBIER—E7 - SS— A
Wl A IRIBEBIERICREAARER - EANEFE 5 HARE 3)
FH2ELZFTBGL - AN AERAIMRE - RIB2EEIEHEH Tk
& SRR T ERRA TR — R Tt g oRIRZ A - B
HEEEEEERVERS - —E2EF LIRS EREAEHA
R WREBERAE BT R ASENER - AL RES i
R BB AT ITHE M AN RERE 2 EBE RN —E 7  EERAIR
it > ZEARIDR EFIE LR © BN 0 Alexy Bk MAEBR—(E
FoikFE o Bl R FE2 B E B R E G N ERFE S - ¥
It MIRYEIE R - AR EEER AR | S EEREER
W T TEEREZRTE ) AEZRIVES » ML A E TS —
HEEFEEHW - FFEE 7 HEERAEREREE (@ concept of law
that includes not only a factual but also an ideal dimension) * fHZHY
BB TR ) S EMENE R AR ik
HIEZ 2T, HEE > FI - A FREER —E RS EE A
T HER: T B A RS o Alexy HIEIEEART) > BURAZ

51 ALEXY, supra note 11, at 29-30.
52 Alexy, supra note 3, at 47.
53 Alexy, supra note 3, at 48.
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HE RO UHEZE) ERELEE ) AEREES EREE ik
FEE ) EERRE - thoh > W R TR ERE R R TR
POEER RIS - AR H TN DEEI S B
e - B —(ERRE - W RAYE Alexy RIS aEH RS G E
BT > B AR AN SOEM SR o SRR TS T IR

=75 -

(=) & FEfh 3 fLern AT

o] 52 S B B & 4 R TR TT » Raz
5 — (BT » BB IR B AR A 2 LA AR [
&[T (formal) » 2232 ) (general JEFRL » 7 I LABRIE - A
TR - HK o MM SRR R BN - iR
FEIEREE SR A — T E A EREPEN ER -

Raz #AIEMEM EREAE—EIFHE - IEMEMEEREIIREEAT
A - ERTE 5 ECR E M T8 R H Y # G B A AR E (the
nature of purpose, intentional actions and their products) ° Raz fg§H > &5
ETEIE—EEHAMETE) - HEAEREERREEREE - B
AMEEE ~ SRR - (R - f TESESES - Raz Had > DL
ETENTEE - A HETEIRIEHEIEECEE [ (EHEFE(. . the
agent commits himself to the action’s being correct, or appropriate) °
Raz HAEGEE - —(HFESTEHE G EMESGE S » SEEEFLEEHE
MERHERCHE - S5 LfYENUE T —(EIEESCEYIHIEE S T BERZ
AHAIERR - FEEEAERE » Raz 505 » IEHEM: SRR E EREN: S
EERAEE (N AEE S TEIEB RN S R HE MR
1E 5 (byE — {8 AFECERAE H I TEfT B - 18 B CHITT B 1ioE
PR R SR T B AR R M W P (8 s IERE BN TEREE © WUIELIT S > Raz
Wy TIEMEMEER  2EIFEIEAENRE TEAR T E
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78D - Raz FEHY - ﬁ@ﬁzﬁl%ﬁﬁﬁaamﬁ%ﬁmﬁ
FEGEE ) - R MR HAT R R A IE R E e - B E A
MRS BEAREHED o FHIE > Raz BH—EER © FTE T E TS
et EREME SRS - (B FIR E BT S - HIEHE R s
HE& BN FREHEREEE « ZEE (A e S 3 - R
(TEIRIME RS T BE 0 TEREE TS BT = M o
e I > AR S B IE SRS » 3% Alexy 3
B 6 T e 1 A 8 i ) T A e 0 S TS 1 T e 76 T B D
1 IS NER B EIAE - TR SE B S
SESTENIT R PR - B S 0 Raz W NESEFHENE S
RS LR EMEDRE - SRR AR AR
e “F&EM%%ﬁE%@*mJﬂ&%ﬁ’&ﬁﬁﬁﬁm%ﬁ
PV AR O BB AT - FHI  Raz #2H T B EREMSRIEAYE
TAEHEER o B SRR R R
EEE ORI E R IR - ANk S Rt 2R - HFR
T B R BT (R A A R IE R -

P8 Raz HUSE—(EHILRE > Alexy FIRIFER - BRE{ERTHE HAUME
TErEREE R ER - MIEEEERCM > RERTER] - 5 (E
%E’U?Eb“’:\ » #£ Raz AT8RHIGIErh - EPERE DIE AIERFAIELT

i EPERIRRYE > Alexy TEH - SEEFENE—EFEREE - &
T%Eiﬁﬁﬁ%“l:’%lﬁ’]ﬁ@]ﬁﬁ CENN—nZEE—FATE

54 Raz, supra note 2, at 26.

55 Raz, supra note 2, at 27.

56 Raz, supra note 2, at 28. #fi7{€ % Z 4p F rp+3=¥ L Carsten Heidemann, Laws Claim
to Correctness, in JURISPRUDENCE OR LEGAL SCIENCE? A DEBATE ABOUTH THE NATURE OF
LEGAL THEORY 127-146 (Sean Coyle & George Pavlakos eds., 2005). Heidemann 3% 3 A
FIRTFEET Jfﬁ-m"JE’Tﬁ’??{— BF gD R AL ERENERFA
e ML A B EEGEY Sl AR R TR ity 2 B
S q_‘f 4 A ;J— F‘,,g Hi!*
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% BNAERPEEREN EEET - (BREIEMEEEERERTN
[A] o IEMEVEERHRRORAVES RERT G A - EABHERER » JEETE Y
REREARIFINZEHZEERIA - B5 . > IRHIEMEMER - BEss
LEMECNTRENREBRTIEN2EER ST - EiE
HIEFEFRE — X E 5 (claims to objectivity) » K[tk > Alexy
ok EEREENF B S B A NP EZE ) (‘[Llaw is
an enterprise that is intrinsically connected with the idea of
objectivity”) » FEMEHRERIVAE R R S (ER A ZRT
HHEHOETE AR - G EHETE) - EArEEREN—
AR s BE bR e 2 B> -

Alexy DS EHIRIEHEESRIBIRRE T D R T8t
8 | (the argument from objectivity) ° {7 E » FEEamiE R &5k
Bl > EE RS RRY 2 BT B R H TR E IEERIRHE - MEIRHH
FFHEE2EE NI MR IEEY - HFEEERIR
G EFENEY R —EEE LY (BREEMANEY)
BE ANl =K FHE MR ERAE - P — AR TR
B IEMERIISHE VAR FERY - (HENNRE SR - ERaEHE
BN Ry — T BRI RHERRYE - BiR sk - FEEmB N B
AR - I E EER IR IEE S Raz /Y26 —(EH#LEE > BlliE
MEMEERRLNE S TEEEMEMERER - ERE Alexy H AR
B o IEWEMEERIE R smae i e i —(ERE RS - SRR Tk
RIRHIERETEERE | B IR E R A E R B R E
B 0 A RESEE BTG A o

57 Alexy 3 i > FAEt e LR PEEE 1 T4 g 5 ) (the expectation of acceptance) °
TEAD L DLRL DA PP Y FHEE SR FRIA KL TS
L Robert Alexy, Law and Correctness, 51 CURRENT LEGAL PROBLEMS 208 (1998).

58 Alexy, supra note 3, at 49.
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B0 Alexy HCHTAGRRY » LB 3R DIBs2 iRk amts
A RIS B S e A R o TR 2 T DRI R B 5 58
—rE AR B 2RI R R EREAIE N (20 B (D)
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character) > tHELERR » — (B IEHEME ST 2 IR IE SR8 AL A
BAIR—— AR R B A R R £ 2R R AR ER AR B s ] - G
HAFEERE AR - (& HAIRIRIE &2 8 HEN T -
Alexy HYREAKER » IEMEMEERIEIEZ HpEE. (GEELETE ) HEfd
e 2 S (qualifying connection)fi A& B 43 ZUAHS (classifying
connection) ° £ 78 T FE MR AT DU o3 Bl e LT R 2 Y — (1 2
i o BINEERHRERSIAN G R BHEAREEE L2 G IEEm 2%
& o FEF RS ZEETTIEDR Foift Raz FrigHirgdtey -
BIEEEERER—EE R ENAERZERZR B
EMEME ERA S RN EA EEEREN < Ll T AR AR IERE
MER ) E 8 SEEEHEEH AR IEMEEAEE R
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EEMIERE - RS BOA R EME M E R ER S B E
T R IEE I AT CEE IEHE A PR > LAH5 | A SN G
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FrEE N IERaw TR o DU Sohea R R RAY R E -
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Alexy FERIEHEMEE LA B ERSE MR E tMATie ey

59 ALEXY, supranote 11, at 39.
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"IRRIGREE ) o SEEERIE TR - B B R R R AL A
HTEREME B B T BRI ERE B AU R L
SEREEA AL AR S SRS E A I R B R DA o
HIE IR A TERE M - FETTT B A TERE M B R L AR B TE R
FERE -

— S RPN b AT 7

Alexy WIFHIGRBESE T RIE A > —EEARERESR - 5
— (&A@ A AR FE AR o B R R R HEe i 2 PreEny T &
B | (the incorporation thesis) » (@ Lok M@ RE—F
TEEREREE R - NG O F L EE A - fE—(ERA TR
R Ea DR TR EE - DUERRE) - 1
BIEAERAE TSR - B & - EEEEAT - REFEA
Byt o B [ H1) S 5 AN A B M B B AR R E P R Bl - 35 2 Al
RERE T EBNA RS R - Nl - WRLEmE  LEHE
2 DR —EH#EE - Bl—(EEEER RO gL EEE R
TEREGENERENRE < SRR ERE B EE
B T F(soft/inclusive legal positivism) » ZZMEEFE FEREE - —(F
EEER AT ZEEERA] RO ARG AR S
R EE EEEEO SRS AMEZ R HIREREHAT)E
— it & B F(social convention) » (KA EE R B4 E L EIEE
Al » iR R ERE 3 AU (a matter of convention) » FAM AT
DB G—{EEEREER - HAaGTHRAIAEETEARY » BEERIFEATH
# o [t EEFRE SR EEEREET TR EEAR
REREE - M ERBR - —(EE AL EEMERFEARE

60 ALEXY, supra note 11, at 68-81. B ** Alexy ek Rl 22 AT > ¢ 2 anth ™7
FA%REF > wih (356) 2 > 3444
61 ALEXY, supranote 11, at 71.
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PREERMEAERS Y87 B2 0 8 T DAVE B i B Y o B
2o EREETESRE N RESSE AN - i ErE
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AR EEE T R BRI R IE AL « (4 Alexy
TN BRI Y5 MR EEHEE - fEATE LR R
BB AR P R I S ST - T DR
RETIR T B SRR E B S (legal power) @ BB (TS REAIIE S
e E .

Raz 205y Alexy HFAIERENE B ARAYHEE MR L AT e _ LS
Bl o 5% Raz (8% - MR ESSH B B A SR - i
BT IEE MR R - DI G E S M AR B R RS
B R B A AR T - (SRR R Sy B
T e A B FE R R (RS e S S IE S
B TR 2 Raz SRR - DR R HEAR 8 A S A sk A 5
o T ATAE S F B T AR I © BRI R R
(AR Rt AR HH Y 7 P B AR S B A 2 i Sl
IR HRHEIS » SRR R AE I R B IR ST R A 5875 T JEFFIE
I > TEEWIR RS TR A FE R — S LR - ;s
2 EETEEE L R R E R R IE S - T
SRR HE A B P T B 1 T AT RE A SRR B HR - 3B —4
TS B o B HE A S P M S [E S e R I
(o (EE AR B B R i N IE S A N R > S
B A BT A A R ) 5 A5 S N IE 35 R AT - Raz
e RS E TR T M E RIS - R
RSB FEREE o (EH RO - S E R
R R R E HEE A S A E - S BE R —

97 Id.
98 HART, supra note 26, at 76-77.
99 Raz, supra note 2, at 32.
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{65 e o d e S R R AETE(E S WS et R BRI
P EHE ) AR E S (R RO BGRB8 (A AR 5K - Raz 58R > A
ERRERAVER]  FERE GEER) RERRGELETEER

Hefe KA - #2H Raz BUETE » Alexy HFETEMEMAZ > [HZ
HE—ERAE B s N E R EEERUER  JEZAA AR
M E L Emas - 7%(a claim about judicial reasoning) * [T &—1{[E R
EEREAE R TR (a claim about the nature of law)loo o Raz i N2 6
B AlRe B EERGIEREA RS - (EEEER EEREEREN
FeHTIRERR » AR R B AR - JREE RIS R 2D
5 T IRESREREEEEEAEENESEHE MR EN
a0 HIREE A B e E R SRR s N R R EE
— B BEREEH Alexy HUREEEAREMAF(RF) - Raz MR HIFH
BRTEER A E Rt R (B B S S B s s e
EREMTETR) F o Eilin N ERNES SR E G AREREEST
HIHIET R A AT ANE o (BfEME Alexy HUHEFF T LIHER] - 258
R RFEFEESE N EMA B HANSEE EAYIRE
BARERT T RS S —EEE S EHREUERR T ERIER
775 TR RERILH > Raz (FRERy - film N IEZRAVERERUED)
REFENT)  FE HEERNEEE N ECEfER B miEEH - #
B EREERERBOOLEZ MG - 585 REFRELIMNIE HZR
UOBE TR AR R E - M (EE YR E B — {ll_ii(f{iﬁ’]ﬂ(%
(contra-legem-decision) » {HANE ZWE—E AN - B ERERT)
AT HARHEERIEA T > K - EEE TR EtaE
AEANE AT 2 B -

T EHEBRAYHLRE - Alexy RSB EREEREY - AT IE

100 Brian Bix » 7 18k m—ﬁ 7% > 5 Brian Bix, Robert Alexy, Radbruch’s Formula, and the
Nature of Legal Theory, 37 RECHTSTHEORIE 142-149 (2006).
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Fam B EEEAE A A R —ER R A EA R TR - HE—
EBAREREAE R T o Alexy HIEFERE AT  Alexy 3
Ry NEBRARIRHIEMEE SR ST HEEREAYEY
ZA'E(the dual nature of law) » JREIEEAE FIEEA il B EL
M4 E [F](an institutional or authoritative dimension) > 1 B A AHM:
LA ERYHE A (an ideal or critical dimension)lo1 o EIRMEEE A
Bt R R AR (R (E B R R - AR [ AHRR R 22 EME - RIS
HEARHIRIES © Alexy faH > IAERAVEEARNEMHE " EEE—1E
DRI B AR A & 1% | (law as a social institution that refers
necessarily to the ideal) » [KI[tt » FE[A1Z TIEEEATE | SEE RS -
R EEE TIERER R TE ) AIRRE - EMEREEEAE R
B TEARIFIR L T IR - 110 Alexy TS » i
B ARG N IERE AR E R MERRREYE Fl R E R R
MR ZE @ ERFERESREE R TEHEE IEHERARE - TR
S PR N IEZRAVE S ERUE © B2 MR R A E R w2 (] fE R
HHAERERE > AIFEEABRNERITR - 7£ Alexy B2 » FRIEM
B AN EE 2 MERR M ERFSE - E—RAERZ T
ELEERAERIEZRER] (B35 A8 T Mg IE AR
i HIRGESRIER R RIE S B -

Alexy JEHFEEREEAEHER - EAVREHIEIE T Raz HYHLFE
N5 2 PEE R AR - EIEVEE > B Alexy JRRIEE AT
A AR AT AR IS B A - HIEESESHE > Alexy 85
B2 R AN IER AR BB e - B SO A E#nE
(S - WA RESFRERAEREE D - Mim IERAE RS
BOREEDT] > THEREEEZATEA - tnkEhi s (S H e

101 BE»2i2 e € A 0 352 Alexy, supra note 5, at 292-297.
102 Alexy, supra note 3, at 52-53.
103 Alexy, supra note 3, at 53.
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Bk o HIERAVE TS - BARIIREE L& T Raz AYHLEY - Raz
FHIE & W E P I RE B Em B (the argument from authority) » 5t
o M A B R R RIS (BIAEERRE ) - HEHE
EEAIF T EEERATE 2R E B R M R FR MR AT E
FRIFIS » SOl R R MR PR E AR ™ T
AT » Raz HASCEERFERIBN T - HEAERE LAVEE » 5
BB AV A TEE A N ERAEE - MR 0 &
MEEEE A tHER R R EORERER - thNEGEE - Ml
IEFEA) LR AR ) - KIt - BASRRI R Z HiFTTE
IR - AR Alexy FTfERY T RAFEEEE ) 2 S0 EEHHEN
EFEE T RIFREEEE ) 2 Alexy WEEEBEW > MIREE
T RAFRE R g f80 T REEUE R e DU T ERE R R B

(the clause ‘good legal reason’ refers to authoritative as well as to non-
authoritative reasons) ' » R IEEH{E sIB A B A R R ATETE
PERER R - FeRl @ E N ERAGETERE - R ERERE
B T B EACRRIRER I F AN - B e TETEE AYES o B
ANATREMERE B R R 38 E R AEMES: o AN - 1EIEIE Raz $RAS
IEFGEmIBBERET - Alexy HE A Hiamas RS fEH
e AR o (e RS M B DGR R S E A
HIEmIILAKRE - A Em s R B BB IR AR L B nIRER » BV
T EAEAI IR Fru U E SR ] H S B fEE R DS R L P E R IR
HEME - FTLUETEE R B ORIy — 370 - (SRS /T
ARG REERTSC T, (7) FiAiRE I ERERE -

104 i%ff%iRaz ¥ te0 T3 ¥ %> &AL (the normal justification thesis) > 2 RAz, supra
note 15, at 214. B>t Raz ¥ ¥ # = GALARIHE #4370 77 L2 55 4 (G2
80) % ° F.362-374

105 Alexy, supra note 3, at 51.
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S~ N Eh—— =P 4 (the concepts of law)¥?

AU AT et

& AR ER AT LAE Y > fEEIFE Raz FUHLEEH » K T omaREE
JRAPEEE BA SR BRI R - DGR E R EIN R kR
e P A e (R RV E R ERUE I SR HER ) » Alexy #famzahy
B OEB LB EME SR E & BEFRER (inclusive/exclusive
claim about the concept of law ) - ZEF(M[EIFEMET Alexy Hf ELhtSam
R IFl « RSN A E S ETERN R - HNEEEE
RATENE SR - FREREE Alexy AUZHEL s H & (F iR =

(—) T HEEAAE (the nature of law)iR T EERIEAIYN » R
HEEEHRE - (BEAEHE)

(=) TiEEEFEALLARIE S BRI —55 o ) (WREE
fif e )

(=) NiEEEELAE S TEEHE -

Ry T 1E1fE Raz BYHLEY » Alexy #2758 =10k » (HiELL TR
1 Alexy FTadEIREZAYRGfrE | AR IR A E PERY R 1R E
HREIRER | FIRIRATRRTTE 7 #2088 Alexy WUBETE » L5
Fo o EEHE T ERET RSB arEE - WIRSCE BDE =(E TR 0
[EE R R G a i o SRR FH=(EF0R 0 08
RHUB L IERES ? DUTERAG (& Dworkin Fm B S EE RIS
(the concepts of law)Jl&@ ST » AgaT Alexy HYEEME @GR K HAE A&
Raz #tFFRFFT AR AR -

Dworkin 7F Justice in Robes —EF$gH 7 » T 1EE | ES{HF A
BNEAREIRE - FEANFERIIREE T - BAMFTEE e AR =t
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HFRIE - Dworkin A TYREEEIOMES' - S—FER THIEMED
%2 ) (the doctrinal concept of law) » B[IFH 2Rt i R arrda " &
a2 ~ Bk~ o FHETR X 30 T ERAEEREAE X
HORER BG5S | WFP(E FHRERL S o 28 fE 2 AR fE s fd s e Al
ezt R ER it EAEME S ) (the sociological concept of
law) > EHMER "B A YA SRR RIEEESR ) 85 bl
FTHRERNEESFE C— ) K TS0 Ent & 28075
oo BRI T ARV A S | (the taxonomic concept of
law) > 73 FEFCAYEE 2 F 2 1 45 5t o 1 o iR I 2 vk B R — IS
73 TR o Flan " EMTR AR b e —E s, 808 T Ig
EEFEALE  REMEE RN SEERE | S — SR
Pt o EEPOFEHIE T ERAEMEAIERE S | (the aspirational concept of
law) * EFTREHIEEErule of law)E &= E (legality) I FHE & {3
Wl TR E BRGERRE SRS A ET REFE AR SRR
it > FrE AR LR EEERNER S - PFRAEEME » & Alexy
TR TEM SNBSS TIERENESR ) K AT AER 2
W 2 E Alexy sl Raz Z [EH)FimeE —ERIINEME ST
I5f o A5 ami A S e — A 2

Alexy HYIEEREEE G - FrigPHIBar ik — Mt & 26897k
e o Alexy B30 T EEE— it & HIE o EEEE Rk &
o I EER T R —EEER | (“...Jaw is a social institution. Its
being a social institution does not, however, preclude its being a moral
entity.™)' " < L Alexy - EEEEEFIHA LM G2 BEAER A
SEANEVERE - AEFEE N REAE LR Ead R mt g
& —{l58 2 F RS ) s 2T (AR iR N r e

106 RONALD DWORKIN, JUSTICE IN ROBES 1-5, 223-240 (2006).
107 Alexy, supra note 3, at 53.
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— (R EERER o SRR BB RN RN A G
FHIEMEMEE R - 20RTAE - R IEREME SR AR E AR - (Rt
Alexy R85y > AR —EAANE EARA S TIERERAM G H]
' e Alexy MR G EROE S B

(MR - Eo5% o Alexy 38Ry TIEEIELSE —ENE A SEN
EREERE LR IE 5 AR EEME S ) (“The concept of law is a paradigm
concept of a non-natural kind that is intrinsically related to natural
kinds”)'" o FFEEAYE RMERES o Bl Tk TS TR B
FHEAER - & T EE ) EEMSESREEAEIREER S B - BUR
B SR E BEAHEN D TR - 5. BB SRR BT
B HRr e 52 B R A B LR L DIk 73
Tt HyO BCZRH) DNA © Alexy EARNGRy » RIS
LAV R ERIENLS,  BEF M RT A Tk iR —ME Tt &g
72 ) (social kind concept) > Alexy BRI ER > " 1EE | ER—
Tt S - EFTEPRHR —HEE — B RS

108 Alexy, supra note 5, at 290-294. — =% & * 4p &1 » J{ 2 F BB  Alexy 1 §
AT AN T flr BUF EaR Tl - > o Alexy ek BEE ARG
ERBIL AR TS T OURER A - BRI MASDIE FAT A
o FEE-MAMFLI LR AR F (F 2 TLFRRAE) €

o i o Dworkin B3 A fE RoEA R A 0 £ N 47 b ooz Rar s

ZREEAMIB  PF T VPRS2 FREFEAEI ORI BB RN

EHATFEAORER 2L > TR IV LRI AT HLRPRTLLE

A Fz2 - fl}}fi%??iii—‘gf P TR RV R - ARRERES TR

AL BRI A o o Alexy B MERI AR F A AL el o B

ok (R2RBF) FAFZFHEFLKR DR TUPZME - L7 B

A2 Bab o> EFE- H3FH o L 4o Dworkin #7383 00 BEAR G Btk & 7Rk

g3 R o R A2 A Ak E 0 bl(instances) B 27 i R PE A &

FEjonh P AAA NP LR AEFRMEBT LIRS 7 5

(DWORKIN, supra note 106, at 263) o d ** Alexy i€ A FTRHBR D DL R L2 &

5 - AL g FIR ST E F he R F BV R A - BHOTALE B2 MA

ALK GEAPEHI N LARTHROLEENR TP L T N G

2o
+

w

IRy

109 Alexy, supra note 5, at 284.
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HIL RSB HE B UL & RS » A2 R DNA S5
HARIAEAMFRIBIY 5 o SRR S DUEEL R B SR
& DU 20045 R 75 T USRI B 45477 B SRR &l
RER T e R o R T E s AR
2 T B S — (R R R AR T B Rk
EAREAE A - I LSRR i g R A LR E
& T B R R I R R 2 BERRAL © TEAILS
BB 5 Raz HELE SHREIH - Raz AR STEM 2R e s
SRS BT EER R A RS R ST &2
Raz 0= R A AV 5 B s IO R e A
B SRR I R S RS T SRS (B e 858
e AR R RE S B B R B TE R R R e TE R AEIRE
B T R R R R LR AR T S e (B -

$HY TSR S E RS | B T R A= 2
AT B — T S A« SR A R R —
S ERENES B EESHEEEE (BEEN)
TBHE HESHRERITEEE CREEERT) « SEREH
AHITHEE R E S SR R T R B A —E05> - Alexy H2
Raz BN UARZE BT DEEFR R 2 EE 2 EER
HIR R RERIN—ES 2 ) SRS E e R
Alexy (.05 R %2 B i B BRI /2 — 78 40 & 1k 69 43 28 20 98 (an
inclusive taxonomic claim) : 5 [ 25 B ERIRTE R IEMEN: - M/ETES|
SRR - RS E AR B A R R — 045 - ARAATE » 558

110 Dworkin ¥ 93 #7443 > L. DWORKIN, supra note 106, at 3, 10-11, 152-153, 228-232.

11 Alexy ez A fhiz 8 (LG H 5§ ¢ G F B d2 25 - e O & £ 9
Fo R TR R R kg o HEERE - BA N A A o B ALEXY,
supra note 11, at 127 (“The law is a system of norms that comprises the principles and
other normative arguments on which the process or procedure of law application is and/or
must be based in order to satisfy the claim to correctness”).
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HIEIREZ T Raz BYHETE - Raz EREUE—EPFEER S8 TR
(an exclusive taxonomic claim) = BI{E AR REE WAEKE BfEE
FETTEA » BB EE LB R B M DS R AR TR
WAAEFRE B EHE S R BOR BB —E0 53 » 5% Raz 2%
HY > Alexy HYNARZ BB NRERAL » EIEF AN B IERR—ED
53 0 ABIE B A R Wb el B A s iRy — (R SR B iR 7 3%
AR o BRMWEREERZ - BEE LRI B e B
EiE T ENB ST MRS - B — o SHamE 2 /8
B3 T2 hIRERIEH o Bl R B e R R i R TR R
AR - MBS EAER » SltarE TR - fERE—(EEE
i e e 1 EL B IEWERE » N B ROBEEHE - MBS e Al =
i 0 FERE —EE R E 2 S R EEOEER - WREW ROBTERY
& o 20RTATd - FTEERY " kA arE | (propositions of law, legal
propositions)fEHYZRINY T IEEREDR ~ 2510~ RFFEMETRE A 5
B TIEEE LEE A BOREREET ) S HAAIBUL - 4K Dworkin 2
5o FARRRGI v e A B R A FH B R R B S 2 A E M E I
B R AM B HARUE ERERLSRE - FTRAYIRYZ A e e S R EBUE
T - 4 Alexy {EIEWEMRRIZEIT (EZESRIBE-H AT+ 2KFE - MR
YIRIEEAR B LA e R IEMEME - (EfE e+ & T g Tk
&0 FTiERVFERZ 2 — R E MERERE S - Dworkin REE1SEFdn
Ry BB EMER R Ry "B e R BB F , (the truth
conditions of propositions of law)112 o FEREK - MRERG T oy
8 vs. Bifhand | WAL FERIVES o JERLE —(ERUE R
TR - IR R E e E B E R FE - AASERR RS
LRS- ME > FRVERENE » MM EEFRaEE S
HIF - A OEERGE  EFEERA] - BREEF S ERmEE

112 DWORKIN, supra note 106, at 2.
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HREEFA R L T T RS, TR
9477 ) R > AR - A Dworkin HUZESRER > ELIFAYEELIE
FAEPEER AR S AR & R A E B RS T iR
R R R DR S R R — s .

AR Alexy HIFIR TR 2B ENES | BRI
HE M AT EIRIEE - RS (H SR E IE T eSS
AN E A TIE B ESR | BB DR R e
ESREERR () MBS R S TIEEE | B TR
H B — (I R 3 2 R B Ry A A A T R ok B
i - IS - B (2) KEEs s LR B a0
B —E5y  it— > (2) B8R (5) BREEmENS
—fEFI A > B ASER EIRARE R o (ESR T
Hi  BEI—EfEE A= IR IRy T ek aena b A s
R R B S IE e | CRER T — A EaiEs
LU B o R S RS T MR M s B B B e - (1
ATEERIEIEETRE » R TT 2 H E B B R AR ] - 13
BT HUROE TS TR TR MRS i
BT RN B 2 TP B R
S 0 R R AR R TR A R 2 AR T
S IEHEME SEB B PR BE AT 4 R ERaEE - IR
R B A B A (R 2 M R E
SEEFHD Bk TEEER—Es o HECRER R -

A AR ER S B E PR RS I HIEEERE R

113 DWORKIN, supra note 106, at 234-239.

114 % - a3 7 sk B30 d 49§50 Dworkin & (2 24 ®) - 4 ¢ “HLh “the
grounds of law” ("2 &4 ) TR EF L EEMI L PG> A2 FHELE
BEFRREL &L E - A E BRI 8 124 3R (theoretical disagreements
about the grounds of law) * 2 RONALD DWORKIN, LAW’S EMPIRE 4-5 (1986).
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FE BRI A E A R T SEPEIR Alexy IR
%} Raz $LETATEEEIHIRES - RATHIOERATLIEL - B T
KRR IEREMEERE ) B R T EB IS » DR FEEE
B DL ES ke s A BRI TERENE |0 Alexy HLEFCUGATLUMH Mg
F AR B S E A I EL B R M BRI - R
Alexy #) 2 Raz $FOEMERTIL R EASET T BRI IERE SR
HEEETRHEMEAER | HUE%E - Raz MESEH T S3E(EEE M
AR RIS R A - Raz TR REFUEAL
SEIE R R YN RENE BRI > BV e et i
TR A R EL R IERE M P e (L3R4 TEREH
EAEBA A E SR UE 2 SRR AR ) » (MR T s ik
AR R IERENE « 5 T RS (HE5E - Alexy FUFER
HAR 2B dr SR AR - TR A I 2 — Rl
o SEEE AR B R — 505 « (B2 > B Raz FigH
g LS R R s L P O TE R T LA A % ke i T
5 IER SRR R B a N A R R B R — Y
R EAEHTH ST « Alexy 2 FTAZHRH AR S » Mk
EEI SRS TR LT ) HIFA Raz At
- BEEHE TREEEA RS ) (binding according to law) » N
RFE MBI R A —53 ¢ o ShANF] BN A e
TR YN DU SR B - WL R B A
B — 5

AOR Alexy 1RERGEE 78 T ZR A amdl e LR — (BRI AUE T
SRR > H Raz (VESERE NEHER - FHIOHILBIFEERAERR
By - EEEE i —E NIRRT RZEA - HEREEREE

115 Raz, supra note 81, at 17.
116 Raz, supra note 81, at 10.
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SEF S NE BT R ERE - BRIVEEESRY » M BT R s
IR E T R ARB R —E 5y R RER &R AR
EE R (] EEEE S IMERE T BRI ) BB
fEep > BMUVERE » CUERFEERER TGRS - A
AR B B E (E P TE MR Ik ft sk DA TF e Ss A ~
R FHIINR BT R R E © RN FEaE s 2 TR
ARG —H5y  BE R R E R AR 2 —E s - (B
TR - SRS R A IERE RS - WEFRES A - IR
MREAEREE » BN S TE B g - 8
EFRAEHTHE I RERCREERN—ES  MERCHEERNES
PR —E kg - BUEERESHEREE &
B OEEFAESER TR FamEe— s T RASHEH
SE SR T FTHER AR E - SRR Bl A
HIRLE » T G — B A0S 3 B R T IR R
[ MER T E R LI E B A L E A ERE S H
HORERT B AN R E R R IERERH - st /B IE et
SEA - RS A LR AR E R - (RS I
HIBE R ~ f S E ] RSB OSSR — e L AsE
AT o SEE RS AR — H e B R A B T (kY
PR RERIERENE - SERMF LR IR IR s e R
TR (BRI T IEHEHE A BT - S a3l T8
SRS SRR - (EE RS IR A e & B R A R
IERENE » 5 T PEHIIERERHITR - BB DA IE HEHTE F B TR » 3t
SE—BhER - ROTATLIER » EEH BB (S B R - B

17 e e g SR g inehg iz o Win a2 RRAERR - fEag3] > w32ty 2nih
BERG o A AT AP RIERY Y R PEE R 0 LY R
(hiz R P aw = 5P ROZE2RMEH 7)) (HWiz25) 198 > F53-
56 (2000£6" ) e
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AIHREE BERAMHRT) - @ERMATEE NG $hEfm4 i b
FEERY L EEPAE - B L KRB LHEH N ERE
ZORHEE > AURASEA ~ W R A RS B — (AR R
amdES - HESE R AT E AR - ERNEN TR
TE LR IR R BTSRRI EGE HRIRE AR
RN T AR e o

Bt SRR » (o R EME M A AR - Alexy B
REEEANE TRBEEEE ) AR - R TEEEE ) A
Hfghy TSRS TV E BRI R | 8955 >
JiE Alexy TORIVEIFEEESGE A WEKREB B EAEEGEE
HEGH] | - BRI TIRFL T AR R EEAER R BUREEER
{E(political moral responsibility) » B} " fRiEZEH] | o EEIEMKIEFEH
HIEBEE (F - AT 82 &5 E0E ARV (E (the value of
legality or rule of law) » {2 —%iKE » FEIEMEM AT RS
o HEWEFRERES I RENEESE EEEWNEGEERNT
i o A ETERE Y TEEEF RGN ERA ARG BT
RIS AN EIEEANESR  EEE EREAER 1B
it A s S IE RV E RS B HE MEEERE ERVEDK - BRI
EFARIFER o IR Alexy FTFEHIHY > 1ERTE f& 75 EAR B FH s
IEFANEERE - B EERIEELEENIERF AR E el S -
PRI - SRR - BELEG Alexy AP R B EEANE B Ty
k& 2B e T o BN NEEE —ERE R EE RS S
% BIRER (e B e A R pe s R 1B E EHA TR - IRIVENE
1658 AR AR amE [ - F B WRRREERE T
FASOEE R TR Famm L — BRI EERN RG-S Y
PR T 20 AT R RIS REIEME IR R ERAARE | SEME T
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SRS - T AR BB B BOA T Sa R -

LI ERIETEm I LAEHE » 78 Alexy £l Raz E5RIINEERE T
HIFaET - BT RUERAEAH E R - PR LS - ASCTEE
TRy > PR B EARPRE - FF20 Ao 80 n] LASGE E TR EL
BRI Em SR — P AT R - AR E R TR Alexy B
Raz BHCEAE R LR FHIFEER, - WG AT aeiE it 23 T 05R
8 0 WEIGE TR — HRR B SR R R H R R

18 M2 Faa K2 LARZHMWE DS 2B L RDE AL F72 0 L DWORKI,
supra note 106, at 162-186. — =% & * 45 4} » Alexy iz o i EBL¥ it & Dworkin
P11 ken TRE 242 ) W E(integrity » &2 5 TRAI- 1, 2 RONALD DWORKIN,
supra note 114, at 95-96, 216, 225-227, 254-258, 410-412)4p % #g 12 » 7 T4 Tk % 3
M@ TR aRR, T - BRF EMOD FFREE - HAmqi g ik
FooFlE Alexy @A RRIZE G AFHR - R DOERPEAF N E FE O
9o FWER R A2 B E VR A E A k24 (ROBERT ALEXY, A THEORY OF
CONSTITUTIONAL RIGHTS 50-54, 100-110 (2002)) © & Dworkin Rz % & B2 § @2 7
FHEAFEDLOEFR B K ok APFIRSEDEFR > AP L TR
B AR AT AR EAELiES 5 G Hp s B S R R
tg R R I 4pL o > Dworkin 27 2 F E- B TRy
# | (interpretive holism) » ¥t2* ¥ L DWORKIN, supra note 106, at 111-116, 159-162.
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FHEH (2008a) > R - BHEMEEINERL - BUAE EETEE 35 > 24
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(2008b) » FHIE L FRMEHPFTEEHEN 2 FHB T4 > 2008
VR FEAE B 4805 E{345-386 0 5L ¢ O ise R e
W5E AT S R AR -

FEHE[E] (2000 ) » ik 3 R R AT © R i i g v 122 i I 3
= BCEEE 193] > EH1-66

fREEFT (2002) @ FEERIFEAD ~ REEREEM S
EERF AR - B R 241 > H1-46 -

BRZE (1998) » FHIEEEM - A4t © AR SUBHRR -

Robert Alexy

2. ¢k IR
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