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Against the Incorporation Thesis

Peng-Hsiang Wang™*

Abstract

The aim of this paper is to refute the incorporation thesis. I begin
with a brief sketch of the theoretic background of the incorporation
thesis, i.e., Ronald Dworkin’s argument of principles, and then criticize
Robert Alexy’s strong incorporation thesis, which claims that moral
principles are necessarily incorporated into the law, as well as Jules
Coleman’s weak incorporation thesis, which claims that moral principles,
though not necessarily, can be incorporated into the law. I point out that
the arguments for the strong incorporation thesis and for the weak
incorporation have some faults, respectively, and both versions of the
incorporation thesis presuppose what Dworkin calls “the taxonomic
concept of law.” I argue that the focus of the debate over legal positivism
is not whether moral principles are necessarily included in the law, but
rather whether moral principles are necessarily among the grounds
capable of making the propositions of law true. Therefore, the
incorporation thesis is irrelevant to the soundness of the positivist
separability thesis and the anti-positivist connection thesis. Finally, I
outline some argumentative strategies for substantiating the connection
thesis without resort to the incorporation thesis.

KEYWORDS: Incorporation Thesis, Separability Thesis, Connection
Thesis, Legal Positivism, Law and Morality, Principles,
The Concepts of Law.

* Dr. iur.,, University of Kiel, Germany; Associate Professor, Department of Law, National
Chengkung University.
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FEH R GHEOPET R

MATEED - EEFE TR AL LSRR IR T EEAE
A RIS | /Y rmﬁ\%ﬁunm/_\ | (the separability thesis)
PR FE5R r?f{iﬁ/ﬂﬁﬁ/\ﬁqggiix%mﬁ%Eﬁﬁﬁ%ﬁJ 7y Tt
GHEME | (the social fact thesis)1 o (A R] B AT R W R
EERE RS [ an ARSI - TREE
—HEE o BigaRK o T IEENDEEZ B A S RS
EETFREDE THAEES

(1) HEE R ERAIFAERN BRI FOEFERHE -

(2) RS TEGER 4 HYF]H#E(the criteria of legal validity or legality)
TR e -

Q) BIEFAIN DAL B Ry R A —# 97 -
(4) AR NN FOETE RS ©

(1) F (4) #EART AR > ALETFEER - FE L - WIEATERY
EEH T REN T FEEAE TR - Wi (S ER
FMH 5 - ALAEIFHR R E AT BB A R —E X5k - LiEE

1 RERERD—MEEZER AAMWNEEL G KRG TksE L ohEF5 &
R B EAEIHR 0 KRR EE e &#*mkz%f?éﬁi\g i#%%iJ o BAE AR
i%ﬁé’] FAEH > R JULIE DICKSON, EVALUATION AND LEGAL THEORY (2001) 5 AE¥

PR MR TR R T AR 095 Be3f
>> 2187 > B1-46 (2007461 ) °

2 “legality”éﬁ*%"%%% CARME 0 HbTT 2 R » (ArkM st — gk 4
RSB ERARE ) IMMES > (20085 B AL G B) 0 A6l (20084
128)° Q)M EKR T » “the criteria of legality”35 89 & H| BT —BR LA T LA
EERY BRI E - BLBAF RS TR o

3 fl4e Raz A #%(4) > & JoserH Raz, ETHICS IN THE PUBLIC DOMAIN 326-340
(1995) > it B » #H7W(1)-(3)Raz Ity L L keh Eik: Bp TR EHEHGE LN
B sL R R BB T QYR R L AR AR T (3N ERR

THER ARG — 3 0 kAR -




ANREHA 145

{8 E5RATE EamE s BlE
(5) WEE L ERIFAENN BRI EGR B RHE -
(6) R BGERE A FIRE MR S E TR R
(7) SEEF AR L B R R —aRsT -
(8) FhEEma LR FOE (EEm R

FIRERY » WIER R EE E R LEEZ (5) 3 (8) ' %R
Andrei Marmor E Joseph Raz HYFEE > (1) A @Al s Bfamd it s
BE W KEEETHRENES BIFIRERKE (1) 163
A (5) AERIRE TEERF TR - B &) 2k "Bk
e (3) 1 (7) W RHIRIZFTEE " ZEdmE | (the incorporation
thesis) > ZE i VIR " BREFRAE SN2 B Rk
HI—#&B53 2 e Kﬁﬁﬂﬁﬁﬁﬁﬁiﬁﬁﬁ > 73 A7E Robert Alexy Fit
TIRAYIEZ: D DEEREALAR LB R R 0 DA

o

4 )4 i%ik £(Ronald Dworkin)#t R 4% (6)F(7)EME X7k < RS REF(O)HHE B L
B3R A E RS R R — AR R R AR e E 2R TR AR
HEAEXGMES S BAREFEXNWEGAZEAKRT) A ERAXR

Tk, A— BB ROREES  LERMTNE D F AR L H T L ERELTR
FRERR  WRBHERF TEE A BA 95 M A (the taxonomic
concept of law) * EIEKREAR > WIER AR ETRRAZERLGFH AL

P ey AR F3 0 A RONALD DWORKIN, JUSTICE IN ROBES 1-12, 234-239 (2006) * Bi#
BmEEMAE FATX T8,

5 ANDREI MARMOR, POSITIVE LAW AND OBJECTIVE VALUE 71 (2001); Joseph Raz, The
Argument from Justice: or How Not to Reply to Legal Positivism, in LAW, RIGHTS AND
DISCOURSE: THE LEGAL PHILOSOPHY OF ROBERT ALEXY 17, 22 (G. Pavlakos ed., 2007). iE

HeETeHE " i, PHEIATEERERO AL T RER
é’J El /iﬁéﬁﬁ&ﬂm Q%FTLAK%E—Z}_@%/E (Blm3eik ~ SR8 H) ~ L€ F
18) #dEp| MR RFH B - I by RSB kA S TR E TEANEE
#EEM&HF o (“According to my theory, the existence and content of the law can be
identified by reference to the social sources of law (e.g. legislation, judicial decision, social
customs) without reference to morality except where the law thus identified has itself
incorporated moral criteria for the identification of the law.”) H.L.A. HART, THE CONCEPT
OF Law 269 (1994).
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LA Jules Coleman Ry AR ELATEE 78 £ F(inclusive legal positivism)
Fr EsRASSZ B © T EER AN AR » (BRI RER L B Ry
BT e

B A L E o B B F 5w R R IR B AE 1967 4 5% R B E Ham S
(HHIEIE) (The Model of Rules)’ = {5530 » k4R HHATEY
# " EHIEREE | (the argument of principles)¥fI5HF(H.L.A. Hart)fJi%
R ITEREM2HEERNEE - fReERam 08 K T RS
A7 ~ FlEEE - AR E SR B E S - Bk
PR U I VS o DL SRk B2 B R ] R Y R B
HIER T e BB e R e HRm s

kSR R e R 2 S R R s LR FI RS ke
B4 EREEERBERESE THAS | - SReEES
ENFH SR RS THE3E RS

F— o (R R - AR E AR RE AT D SR E HY
AIHE ——FIAIERR " IR (the rule of recognition)—— ZK
DI - it HE A R AR ISR R A5 (pedigree) » JRA[IHIE A A
AT BRI - 17 FRE B E A AE FEE A2 6 RE A
Hif o

B BV ANE AR - EERIIEEREE > e
R 2 (discretion) » GREETEFR LY MNAEAE S fR P A TR -

F= o HEHESEGEERAA eS8 = L RARER]

6 Ronad Dworkin, The Model of Rules, 35 U. C1. L. REV. 14-46 (1967). X% K 2A“The
Model of Rules I” & #2J& A RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 14-45
(1978) ° (AT 514% K £ sb X % AR 4E TAKING RIGHTS SERIOUSLY — E 69 B 4% < )

T % RAwwBERE  CGEHEEBIEM)  B60-66 (19984 ) ; it F » (Ronald Dworkin
BMEMEEEEIR) (AE XS L) 6481 0 BS54-69 (200049 H ) 5 FREHE >

CEEORB— BEHE RGP REM)  B85-106 (20074 )

8 DWORKIN, supra note 6, at 17.
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BFR o NI > BB EREER - Al Ee e RE A A B
A > TEAEREHT HURER R -

FHEGE3ME TR LA RIS R T R FE A (the pedigree
thesis) ~ " Zk & @78 | (the discretion thesis)Eil " FE 5 ay i | (the
obligation thesis) ° J& 3 {25 E 78 T 2 LIS rl - Bt e B Y
AmiE o IR BS A » ARG HAES K BN E AR AT - 7
RIEReE e - FHESIIHIAME R RIBIE 2 RIF M I IR E E
{EARAET— B A2 G EGERCT - K - 1EfEE SRR sE A
B AR R HE AN Ryfn] (JREIER AR EOK ~ RdfedEik
) W SR FOBETME(EAE -

Tk Rt R R E R LAY R R T JF A (principles) 7£ 1%
HREmaE - R REEE B EFIR ENEGRE R IR - fERER
Ky > FEaTEREERAY > TEATEERY " IRNEEZME ) (hard cases)t » ik
BiJEEBEHE - mAZEFERAHR - B L/ES BRI
J > A7 L8 R R e E & 3 A FES (AR R A B & A (TR
RS NI > R aENESENY » BR DRI > AT
] DR Rt 2 iR 5 A AR BN B Y BLHE

RS AR A T TSR © o ke
I — R e A _ L BB A - BREDL T 2 E s
H2 ) (all-or-nothing)#EE A » — BRI I — EL8E Al A
% HEERBCRENER S » T a Bt (RS
T EEEEAYE A ) (the dimension of weight) » JRRI{EE T _FAEMHA
i A RS T (22 o i L B A R R (]« LR > (Rl
by FHEERRET T IES - ATPRETERE FER - FRIZ AL
SHNEE B - RRREEERNEIGEERS ] 0 fiJRR
OB T S RIS R R A -

9 DWORKIN, supra note 6, at 22-28.




148 Kb atptiz £ 87)) £74 (201029 4)

TER R AR P DL

F— o FEEREF RS R EENFEEN AR E LN
FHRTT - eI Ry TR AR -

B HICRRE A o FE A EE S R A AR A RS AR
A ETERFE U AH A ] -

NIt - R EHREERAREmEE N - S GEREEAE
LA R AR FIHE A S R R R - SRk R
AR R AR R HA RO BT A 2 sy -
RIS 2 R R A HE A S A O RS AR U R R R SR AR
FEREHNIERA T FER AR EVERFEEREE - IR
BHACIFA A A -

FEREE RANARE) FRIZREL » £ & 3G SR
% AERSHIG R PR ER DEmEE R AR R —
Hsy ) BIRTRE » MAERGRTIHIE TR RS T2 58
AEEH] o HIERFR » R —EEE MRS - IR EK S TR
(UL » IO B 35 E L B R K T © o
EH Y FHA LR - SRR THIE RMEIE R G AT E S
EpE . EEEN R E RS EARA] - TR LIEEE R
5 HIIE B I E A5 314 (non-conclusive) FFH G0 o HR » K SR 38
AR 2 R R TR - REL SRR TR R A
B AT F DA R R Al R M Y | BB
TR TR HINE S B A B AR ) TE— AR AR A R A L
BRI | o A (o Ik < A A I3 A I Ay o 0
T2 R T SRATRRAN ) (master rule) » DK B A REAURT L T RE 2 5
T ZETFRRAERE | (the master rule thesis) » 2 HIFIfE B T EHIEE

10 HART, supra note 5, at 260-262.




ANREHA 199

FEHLRELAE | (the pedigree thesis in the proper sense) ° EL [FEF5HY
SetaEHE R (2) ERN TR - B (2°) TiEsUsik
HHIHE AR UL & SR B PR T R T R BB e | - R
EHEILNE  FEBEHEE A TRESNHAGE - mirE2
HIEE ARG - G Ealts » RIHHIRL E— R
HIUE » CTTREZ B BB - R T LA R A v
AREERIEEREA S KSRGS RS HIR
T @RS - S E RN TR N E®REN () Mk
(2+) 12 .

R ERSHERE SRS [ EERAISAE S R
H—H85r B0 TR R E - EA A AR ) SRR
R o ERER  ERSEEEE I ENEREE BHEN - MiRA
RO TR R T FH R B A HE AR & R R P R R R £

Ems e E EL A AR R AR E - 19720 R0T
S (HRBTIIESX IT) (the Model of Rules INT > TEIRSHHHERE :

"REHEEARE TR, ASTERRENER > TP REER
RA D AE - R BRA - FRE  REZREOHZZHNEE PP
MEERA MO EMERN R RGBT ES - TR L &
IR BB E AN 0 BAR PR MMRAE A AL R R A R R e 4
ERRARAT LA EHE G WM BEBEA R A R A8
GRE 0 MIEEAER A ERERLERET > &F SERA LA

11 HART, supra note 5, at 250, 269. EH ERA EEME TR ERNETR RS - FATX
"% e

12 B—% SR EETEE R ZHRADAR A — 4 € R H(social convention)
BAEGRLERZATHERN RFERFIELBL A ERA - Bt R
Hans Kelsen # " &AM S | (Grundnorm)g K TR & A3 X 694 £ > SpR 2L
BERTOARDBAR » RERFEN SOEER A ETRE S EEEF LT ETE
EREMT 0 AREGETMBR ETR > 2SOSHROE TR ERBAER) Sk
BHHEAARGRAGLE E—BRE » ARGRAHABRIGHEK -
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Xk meybrmm e |

B RSB AR - R H AR BRI
B EFRnyr] srEtamd o EE Earys ST LIE T - MR AET
BareE (1) KREEROEEE EEABRwE (5) - BE - HRTEK
s MESCASRFE AT - HEARAE SR B A R R AR R AN
DR - Ntz B (6) igtkryEaR - (HFs 4Lt - AREERE
FAMEEE R TR FhemmE e A SRS - R
E(EERE > B E T3 TR Blam o FERRIMTET HACRIE A B Y

R R

Eke RN RGBT E T T RO E R T R B A |
25T REIZ[E1EE - QOFTRT - BEARERREAE (HRAIRIE) —3aH
FEfEmmae s (7) BEAER - (EMAER S R TR R — 2 im e,
AR R 35 B AR R ZE LU N SRR A AT T 2 7 20 R 1) 2
& % (sense of appropriateness) * BCEEE RS [ AR ET &=
FHEHIEE RS B (institutional support) DA 25 5 HI Y B8 B Bl ) R
2 (MR TR LR R e B A R S S A
REWE T LR - RIEEEIFRE 7 WREZ
EREARNEEEREEA TR - BN HE ERR IR
B RF (7) - EB{EIARILL Alexy TERFE o Alexy MEEEZ
EIE T fEK R R R A 45 > SRR RIEERE 2 iR
T R R R R G R (B PR RILA PR & L B R 1R Y

13 DWORKIN, supra note 6, at 76: “My point was not that ‘the law’ contains a fixed number of
standards, some of which are rules and other principles. Indeed, I want to oppose the idea
that ‘the law’ is a fixed set of standards of any sort. My point was rather that an accurate
summary of the considerations lawyers must take into account, in deciding a particular
issue of legal rights and duties, would include propositions having the form and force of
principles, and that judges and lawyers themselves, when justifying their conclusions, often
use propositions which must be understood in that way.”

14 DWORKIN, supra note 6, at 40.
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—Hl53 0 MR LAEE R AT EIRAYE G ar A o Alexy BT AR AR Fy
PR ZEE i | (the necessary incorporation thesis) * BfA Alexy Y
WK B R R EL R RERAE 3 TEL ) B e

EEEE IR E T MR (7) EMRYTEE - (e
[ R 4 (ORI b4 T 435" © DL Coleman Ry fRFEARIZ
EE Y (R T MR E RS Y F(soft legal positivism) | ') 7
Ek S R AR AR —(ERTHE - B3 EE TN B HEE A
AREE M B R R RT) - (BB (E R - BESOIEE
EMERFIE LA R — TR HUE - AR EE I EREN R B
SRR HMER] DA S EE I EE R EEE RO 2L
B T E R ARESO i R R R R — & 5y - (B —{E R A
WA AR e & EE B R E B sk R R #)
# > BEEANSEERE  MIFES LUK - S Rl A]
T — (R ERER - HAGHA B S 0RREHYE > 78
MR A EEEEFER T SR EE N AR EE E30) - ®it > &
FEEFETIRTREEFRAERE » ERBA LB LR
—#a " o EERFNLEGEL S T ERLERGE | (the
contingent incorporation thesis) © BN UL E R L EfE
FHMEHET "2 15 -

Ll Raz BRFEHFEEEZE T (exclusive legal positivism
ot TR E R - F(hard legal positivism) ;) RIEREAN [E] ] fE

15 A ERERADREARE M| E 650k > 7T A Scott Shapiro, The Hart-Dworkin
Debate: A Short Guide for the Perplexed, in RONALD DWORKIN 22, 29-35 (A. Ripstein ed.,
2007); FXEGFENLT RRFAE > AT4G (327) &0 B84-147 -

16 mFRHEOBETEE KB E0Z Jules Coleman 8 — % % X Negative and Positive
Positivism, 11 J. LEGAL STuD. 139, 139-164 (1982) » 4= iE X 3% # “Inclusive Legal
Positivism” ¥2“Exclusive Legal Positivism” % #4849 JE 3% & Waluchow > &, W.J. WALUCHOW,
INCLUSIVE LEGAL PosITIVISM 1-4, 80-84 (1994).

17 JuLES COLEMAN, THE PRACTICE OF PRINCIPLE: IN DEFENCE OF A PRAGMATIST APPROACH TO
LEGAL THEORY 103-119 (2001).
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g - PFEEEFE LR NGl R e 2 e fE fE R RS ik
BEAWRT) AR Sk e R RGeS —ERTHE - BIERL
JTBGERMERAME R — TR AME - BREEER ERRIEE KR
Rt miE 2 > EERSRE T TS M T EEERRRTT
(bindingness on judges) ° JL2BAEM IR EH A EH A G
7 ABIGIEFTE ENEE BA TR AR E A S A R o B
EREEE R E WEEREEREA > AR EE R g
RIFL R R R A BRI SRR HMER AT - S HREE AR
TETEER DAY HE Rl (extra-legal standards) > {H 27 FiEERAHERIALAES
EEE BT - EEGE - BRITReESe T EERRIE R
FEEEEWH ST EEATE - siHEER T T EEE AR R AR R —
WosAEAENRl, P BEY  FERERETETE  EEEA
A REEEREEEANAEERBOREERN—E 5 SRR
Zhs T RE L BEanE ) B T MARBEFR A | (the necessary

exclusion thesis) °

ASGREFRH > Alexy HILARZE Bl Coleman HEIRZ By
S HA Hamad ERUskle - RtHFERE R RN EERANE
MO HIB R SR « [EASC "B et ami B e Al ] 7
A L FRUREER - (EE—DRE (DM () ASER > Tokam
a0 BIEsRANggRy L Ea &AL (REEERATNLA - EEAR
FJREBCR R — T ) B PR SRE R R AT o ifarE (1)
(EEERE LA BEaRE T (17) MEE RIS B LR
FOETERHE ) BUBIEHERY C RS Z > FR (O) FRLAREEY
(7) > BEERSGEEE IR E - WAEREE L E i -

18 Raz #9iE8%3E & F A7 Joseph Raz, Legal Principles and the Limits of Law, 81 YALE
L.J. 823, 843-845 (1972).
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o~ Alexy (% AT B AR

- BEFES Y

Alexy HIIAINZ Bl e SRS RS an B —([Eem s - 76
R /E ( The Argument from Injustice: A Reply to Legal

Positivism) —ZH1 > MR HHE A RE TRt R -
(9) FIRAE A SRS T iy -
ERGIRER S - A S ar A R SRt (B 1y

(10) HE5 B8 R T e P S o e S i e o TR e 2 RS LA
RITGE o

Alexy HE T3 GmaE KA B H g e o 53Rl " R M
# | (the argument from correctness) ~ " [FHIG®EE | (the argument from
principles)L R T RIF36543% | (the argument from injustice)’’ ° TFHE
TEEmae £k DEmRIE R E ~ FEAREGE RS R R
S SR FE HH IEREE B i (the claim to correctness) © 7~ IFF5 i
W R AR E RS2 e R H A AR N IEZE L ER)
BREEREEERIRE - EfEMmE T Alexy SOEEE TR
A (B2 HR e R R EE pOR A (EME R A LE FERY IR
L EEAA DRIBAR - BEFE ERE LUK - BRI IERE
TEER - HEFEFEEYEEEERE S B EEE LE
W o f T EIEERRAIPEER - Alexy FEHT T R AIGmEE SR A A RAY I

19 ROBERT ALEXY, THE ARGUMENT FROM INJUSTICE: A REPLY TO LEGAL PosITIVISM 4
(Bonnie Litschewski Paulson & Stanley L. Paulson trans.) (2002).
20 Robert Alexy, On the Concept and Nature of Law, 21 RATIO JURIS 281, 285 (2008). (9)#2
(10)F 37 @(5)-B) Pl ey BB ¥ AT X "8 -
21 ALEXY, supra note 19, at 35-83 © Bi#* Alexy &8 & 428 #1328 MM E e pL P M3
TERERH > (AMABESEEGE —3 Alexy #1 Raz MIWEAFTHERZF)
(P AR SEAT]) - S8 > B229-289 (2009498 ) -
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it B E TR IEREDE -

WFEITE R Alexy HYJF R G as Y HH 28 B2 AR R Bl HY &
53 o IR Alexy #1A TIRA ) AUEHEE R > [RA R —EEORAEE
TEARET PR R B B 1Y m RE B (N 3 n] gERE E TRV FEL » Alexy R
JF AR By T BetE{bd % o (optimization commands) ; FH¥EY - £
HiE—fE " HEEMERIATS | (definitive commands) » FRAELE T FiE
HEHE e B AR IHER E - HIR—RERHIFHRANNS » 5H
R - R RS R e E st R B A R RIERH -
5L B O 2R R TR B R S R A o R
o B R B s i R p SR E S R G B
WAIRIAG IR 12 BLEERIERAE » f T8 BOE A IR ELE
ERVIEREE B LB - Alexy SEA TR AIGHE > EEEmEE S
TREEGES - B T B | (the incorporation thesis) :
(il AR PR PR A A RS R R G I I Al & B R R R — 3 43
BB TEE M drE | (the morality thesis) @ JRHIEERHIEEARE
ML B R ER—E45  58= > " IEREM:dTE | (the correctness
thesis) : Z¢ BB R R AR 5 A R A R ETE 2 M B A LW ARRIE
B o AT » Boliaii Alexy 24H REFHIGHIE KSR 2 B oy

H
Eﬁo

Alexy I Rl G 38 F B H B R BN EE = O R RRERH) - K
Alexy Z R > HNVEEERERG P EELEERERFEAEEE
b o EEFE AN ARG L BRI —E 7y EREERZ
JRANRBARLE T30 NI Alexy FASCZRRAIAZ B dn e i ama 1]

22 ALEXY, supra note 19, at 70. Alexy B# 7] #1R B & » 844 /% 75 % R, ROBERT ALEXY,
A THEORY OF CONSTITUTIONAL RIGHTS 47-60 (Julian Rivers trans.) (2002).
23 ALEXY, supra note 19, at 71-81. B7 Alexy #9/R BI33E SLIAM Ao F Xt IR 4 R
SRAEF - GEERA] AR A SURM AW — Robert Alexy A# R A RMIE)
(#1=7k5) > 2487 > A34-44 (2002412A )
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T2k T E M2 E | (incorporation by balancing) © Alexy & 47
ERLEEERANRE LN - E—EE T EaERENLYE

(incorporation by positive law) > JRNR[IF B F QI B H2E Lp R B R
EHET o Alexy FHZRERBHIE M Z B T HIP 2 EBEAE - fEE]
EAREEE T NEEE - Bl - 5 - RER - BRI & B
JFRI - 55 2 JFR HIPNEZ AR EEE R ER R A B EREARER
—aBs> - FIRF R T REERE SRR E AT A o Alexy #85 -
{3 R 2 — ERR R R RS R ARG LUE fE 5 ZURA BT R HI 22 B Rk
BRI - Tl HRNEERE AR REEERE LT
DR BRER » 8 tE R A2 R DU A AR & R T
TEEERAIRER (BIANEAERIRIES ) kil - g2 » BfTEE
IR EE Wit G HE » FtAA B AR - 8 Le 7RG IR
R EANEREEEE ML BB AR —E 57 BMZA
HETT » AR ENRHRREEKE - ZEERENZENEBLAR
1Y > R E LB T AU EEEAR G 2 S SRt E R A
{LECR AR ISR —E 5 — e R e A LR EE
EFRA AR RS R R ETRER - REE TR S —(EE
FINNBARENOREEE TR - A EEEERIAGEER

BRI RIAR B R B PR R LS BB AE R — 8 S KR E A
AE © KRB E RS TR B E0 R Al A 2 — itk & s
(social convention) > (K[t —{EiEEAE AR KRR A S S & & EE
HlESE 2 2 EEAREENE » ArIeEF e AL EER - HoK
AN & R ek AE - R (AR RERE e E
EAREA A DR EE B N A A RS s G GRS - 5
2 FEBTIRENASREEFA T E S BORE R —E S
HATER SR » SRR EEEEA - N E i gy &l E 5

24 ALEXY, supra note 19, at 71-72.
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ARSI TN - FIE » B Alexy TS - MR H
SRR 2 OB E B RN RE Y b BT R
HILRLBEATRE » Alexy WVEERTS  BIEER SRS TLE
HII - SEEFE AR DS AR AR P Rl Alexy
ST R E A S R R BT AR -

Alexy HJHHEEENE » EREHE WA B EEFEFTRER " BRO
1 (the open texture)™® o EFFHAVBHAISIE T SAC I Y + BEEALE
SCEFHIIERAINE ~ R R E LR E M ~ FEIEZERYRIRE
DU AER BN MEEEHEENGERSCER AR (Bl contra-legem-
decision) FYTJRE o Y& EBH UG RERI A EE 2 FTEERY T IREEE:
(hard cases) > NEEZFMEERE N E LN H (reasons based on
positive law) IREIAR I R FE SRR B B 58 E AR SR LAf#
W e Alexy $EH - B E AR HET RN - AR E B R HER
A it AT RERTRE R T o B — T AT RE R AN B F R AR > 28
CHETTREHERREE E A LN o SRR AR A IERENEE
THERR T —HME ] gEME: - IR IEMEME E RS T ] B8 B RIE IR
(the guarantee of justifiability) : {%&E NFE— /7 i B H A2 IR
HY > S5 A XA T3 sk G E AR TERE M - ERIBL
TERIRERNEFEEE BN T EENREE R EEEER
A RESTE S [FEE N ERE EN L - FeR 2B EH - KGR H
e Alexy 30k {EIE SIS T USRI 2 B A B H
HEFRRIRNEZEN - KRR G EE A HEzerEh
B AEEHE S T £ D EHA « K Alexy R > AT

25 ALEXY, supra note 19, at 72.

26 HART, supra note 5, at 128.

27 ALEXY, supra note 19, at 68-69.

28 Robert Alexy, The Nature of Arguments about the Nature of Law, in RIGHTS, CULTURE, AND
THE LAW: THEMES FROM THE LEGAL AND POLITICAL PHILOSOPHY OF JOSEPH RAZ 3, 14 (L. H.
Meyer, S. L. Paulson & T. W. Pogge eds., 2003).
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At ErE a2 A - Kt - FEREER R LA EETE
JFHLIGERCEATR » sEfE R AT ERR SRR SRR - e R E
A RESTRAR R IR IEREYE - FTDAA ek e RS [ Fi
—FiE - FRFEREREEMEEaE - (ERHRE R AR
A LNABAAETEERENE - i H i SR T IE TR B T
el Z“ RESORAE FIRAYTERENE - HHIL Alexy 18HT - BREFIAATHEH
HRERETEE BRSBTS EEMER S/ (the claim to legal
correctness raised by a judicial decision necessarily includes a claim to

moral correctness)30
Alexy FmaeHIRTHE P ARG -
(11) FEREATRDARSR H R S -

(12) P%T EHIEMEEER - R — R ol S e IR IR =1
WAJE R B R I RS st e (R A AREE R AR
EI’JEEE % -

Alexy BEARSEGE (1) F1 (12) 3 (10) T BRI EREME L RELE
{0 TE HEE A FTRANE | (52 75 RS % E I HE S UL R 22 B o
R BRI (7) TSR R B B — S, 2 BE
EATER o Alexy HIZREETES HARHIZENT » W BRI T s
SR TRt R AR BT - RS IR (8) Mk
HERE LR OB R o (N S E R AL R
LB RIS  SE(EENES E IR T —(E R D R
SEUCAEIE, - EEHE RN ARG )7 MR EEB Y

29 ALEXY, supra note 19, at 72.

30 ALEXY, supra note 19, at 77.

31 AT e T@) R ERERL RS REEHE ) REBOETR @) REHELA
R REIESE ) B2 A TIEEREN A £ E4# ) (the thesis of the autonomy of
legal reasomng) FEREREARLEBRZREREN A XM 4 Raz B A%
H BB W H) — 5] (“legal reasoning is an instance of moral reasoning”)
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$5 52 2 T DRI B VA BB R - (TR DU R
SR EENER o EEEEIE R - MUETETEE RSN
#EHl](extra-legal standards) > EEE EFEWAGRE » L2 TR
EEIE E RSN LIRS R RN R DR R
FZENE « BRI - o TG PR e R B SR P DS B L e
[ AU TRt T o A A S o R — R
BAEHIE T E A R o EEH TR TLE— S5
SR E R LA YN HE R B o B V2 T e s P e
BOEEERIG » SRR HI N B EE ARG - AN E R LY
PRIE o HIE G REB THEETLEZ (1) # (12);
TTRE T Alexy HIGESHE (10) > -

FHIL AT AT DUE R A LR L B EAE Alexy $E(H R HRE
TFEARmRE I T RS A S - Alexy RIS AIGRRE S E SRR
FHAEEIEEE RO  SEERAZ AT LU AR AL e
FUEEE - BEGERFEIN R E R (EVERERED > BE
SRR Lo BB FEAEE R R DEE R HFE) > mHEfERALZ
FTLLBAEEIARTT - BRREEFEATZEZER LN — 35 > B
POETEFALE RS > A — (R 5 R BRI A A (S IR R AT
TEHEIAIR - AR ETERR AT AR - FIRt B A R AR
L o AR > ANETATL - ANRIRE A ERETEE - € (D) AT (12)
HFHEEH Alexy HURARZEmmE - HI T () BEEFALLDARLE

Raz AL xAHE AT TR HE ) (reasoning about the law)#t Mk B8 x4
#9338 | (reasoning according to law) » FF38 " BNEERHE ) RENEENFL
BB 0 R Raz B RIRGAE 0 WAERE R B REEIPE (kA&
HRRERETARZEOS RS (BLEE BT RERRA) - KRR L E
ERay F 0 EELA TARERETIRIFEIERAMEEZRAEAR (B RIRe
THIERI) ¥R BRAAE TRBEENHE > K Raz 2R 0 RBIEEY
WA — M 1B 0 A Raz, supra note 3, at 326-340.

32 JosEPH RAz, THE AUTHORITY OF LAW 49-50 (1979); RAz, supra note 3, at 333-335.

33 Alexy AL ZT PRI > #ibay = & R Alexy, supra note 20, at 295-296.
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BCR R RR—H0 5 0 B TEEEER (7)) Alexy $2HI T W {E B B i
1B - F—-(EEEmiEe - EEEERES TEEEREEG+HER
i ETE R IR R ERRSS © K Alexy Z R BB LREE AR
TEEARE B2 IEMERY - RIECHIR AT AR T A Y IR M B R NMEE B T
Ay E R (moral claim) » [FIFFHE AR EHYE R (legal claim) - FHIE
By > B E BB EE RS EE AR R R
T e —2K - s BB RS DE R A S E B R M
AR 2B RHE R AR H AR A ERER - 52 R~
TEREEEER  SECER PARFAHEEERRLGERE
HIRAGIERENE © T8 » A0RTATR - 55— (HuBhaEe Haesm
fER S TR E B A EER AR ERER  EE N R
FREEF AR E & FnEZ B —a057 Rt 0 Alexy f2HI T2
& BhamtE - S (EamiEaRat— 1 T I2F AR ) (legal system
as a system of procedures or processes)HJAETE o Alexy ik > (23 EL
HITHE > DR EEEOHERED » BT R (EH
FIEERE (AINLEEEREAIR) AIEYIFTRE AR E RS R - [N
e TP EREER - BIRIE - MR ~ @M ~ BRI EA R
AR > LS (&R E TP RS T A AR E R - JE IR
Frg—&y - Rt B AR R —E0 0 - HIREEEE - T
NEE (Rl EREZRAF ) NAREFREEEEF A DEE R I AR

34 ALEXY, supra note 19, at 73-74; Alexy, supra note 28, at 11-12.
35 Alexy & 4 % #2:% #3 B (the participant’s perspective)fv #7, %% 3 #7, 2k (the observer’s
perspective) * & ALEXY, supra note 19, at 25 « A3 T A8 o Faeh R G RANF KR
HoP s THBREER S~ B RATH | PRETHE > LRE HLRA
ol —EEENEE T2 SR ERRENe X THERE#HGEES
£ ? § (“What is the correct legal answer?”) » fhPT R w 8y > RIKERKR A EH R
EFEM - Alexy 15l 0 AT ARBAG LR c MRE  BEF LR LRI H
¥ ALATER S8y %ﬁﬁéﬁgéﬁ&% AHNEAREAPATIRLAEE TH B R
Ko ERBEARATERE  AJFREAPTRBN BT BEHFF L LM
B RE M R AT AR RATE e FIR RS EAE - BRI BER TR
B E AR A B AR e R R E 7 (“How are legal decisions actually made?”)
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HTERERE » FRRE Ry H TR A B + HIRRASR 0
BRI - Alexy AR LAZERENHET
LIRS -

(13) JLZ R B RENL AR Frsd A Y BR E - # B LR AT — 0
53 o

(14) £ B AR PRI 2 (R IRr 0 R P R R DA R

KL - (7) SEFEIE AR & B & R IR R — 0 (AR
B ) ©

S HTEEFEA R Y e

FEEERERL T TEBERMNAE MR - RiE
PPR R —(EE AR - FEHERARTEE (13)- 1% (13) &
B IS B e A b s B AR ~ B30 v N i
BRI R —E05) © Raz S —(EBIBSAL AU AR B - gk
T 9 T A 2 S PR O HE R B, T 5 P ) R A
—E537 o FEBIMSRLERI RS T o PR B R B A A S5 i Y B
AR QRIS TE RSB M YN B AR AR
H—(E TERER AR - (E SN R e R s P B B 2R 758 -
PRI T2EE ) R NBIER sy o BRIAER » AR E S
S — (T M R B EE R - SR IRE SN R
FEEEAEEE FREE=R) BRI S E
il DAJE T P R B A P R AR (2 SR 125 TE e e
S¥ P R B R AR T > APt e LA e LA BEE > AT
3o IEEEEMEET  EEYREEIHRI E R G B E
HT o ARTT 0 IR S S 2 R A R A TR

36 ALEXY, supra note 19, at 24-25, 73. EABHE L33 IR T A% RAz, supra note 32, at 46.
37 Raz, supra note 5, at 34-35.
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fF > T A At K LB A R — B0 5> © Raz FASEEL
SRR — (AR TSR SO (A R AR IR
PRI bR T 38 B AR S R 2 R Y « s AR e TS
SR 2 R R LU MNHE R BB R 5 FRAPTRT AR EE
TR et SEEF A e B AT A&
T SE A AR A B TS - B R I R & R st i 2 By
HI—E053 » 7F Raz BHZK » Alexy FIfEkE—1 > IBE T [ HREE
EUEHISR IR, F TR BT LRSS (BR
VTR R R R — 5y - BRSO HREEER
RG] » (EAIEFTE S E B M R - H R
HER— 305" © Alexy E#SEL Raz BUHET » SR MAGREHAG AR
&8 - Alexy 305 l@&&¢hrﬁl$aﬁ%%l$m@ﬁ
% BEEETEEENHE - ERMERABIEEESR " AR LD
HH ) FEFINEE: - BB N R B R R
HE (LIRS IR RS ) Bk E
{E - Raz BIRBKEREFAILLEAN A EEE Y H (2B EERL
SR FI ETHEAR A B PSR o o P % P I v 3 P S MR o i
HE)  EUAEAR Alexy HCOHMRTERE - #H Alexy ifi
S PR A A A RN IR A B R A E - EIGE
R TR RS AR RIRHE - b T S E B IR
HIEREME SRS - AR RE SR LR B A - faEEE
AP < 8K 30k Alexy HIRBGIIARYIH Raz #EAEES - Raz
SRS » M RATHE HH B /e B e T A B R m DL B R v A —
Hsy o (B S TR F B T LIRS E — 2 - 1R T

38 Joseph Raz, Incorporation by Law, 10 LEGAL THEORY 1, 10-12 (2004). L3l & 358K,
FREE R RO TR B R A 09I LB -

39 Robert Alexy, An Answer to Joseph Raz, in LAW, RIGHTS AND DISCOURSE: THE LEGAL
PHILOSOPHY OF ROBERT ALEXY 37, 55 (G. Pavlakos ed., 2007).

40 iE{E{p)F .7 DWORKIN, supra note 4, at 238 °
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BRI » R AARA SR EREBE - (B
BEMITRAE » B R B A AR AL IERER ST » LA
BB (AIERER IR < S NETIRE - MR B R SRS
BRI R 242=5 ) MIALID T — (R LAORRR » TG (ESERR
7SRO - AR EHIEREROHITE - 00/
s ST - (BAISRER » SEATRAIBIL SR AR D
ERERI— ) SEBOR A BRI © (R T IR BRI
T By PR B8 0 B L S B
Mgk > BRI SR SIS 6 b 0 2 R B — 05 ) SRR
B BRAMEREEET G o T - Alexy FIACKRELUAL

|
BeamdE e s Rl amaE

41 oL FHEKHE Matthew Kramer ¥ &3 E R L Raz #9383 (MATTHEW
KRAMER, WHERE LAW AND MORALITY MEET 39-41, 92-97 (2004)) » 1% Alexy A A3tk
#3513 Kramer 0933 RFE LR E G ) RBMEMF Alexy 28 - £330
3 > Kramer REB 6934w T o Kramer 2% - AR EZH PIE T A% 6988 R 1)
Fo e F IR BT RBIRTAET I NBURREAPAARR © B8 BERAIAR
HERBI B R G AW 0 4R Kramer 2 B, > 8458 R oY EAE M 38 I 2R B PMEAT AHY
2. JE 4T By (deliberate acts) > 4 & 75E BB BATE A L2 > ERAIBIER R M
BAE Ed > BT RE B BH A (SEENILEY) REAHEE ~ &
o NBEZTHERANNEETURAARNESERAHNIIREEHRHEE @
Kramer 3% > [E 845 R B RELE R X35 > BEBREERAAREFEM RN
By MmA LA A > 3ER1E Raz PReel > 4 TR A — B BERH#RI R
N MR B AT AREEH P AREEARHOETETRLEERINE
ek SR b AR B TR R L) — 3 o R 0 Kramer 42 & 3] > I IEPTHE REAE BCH B
XK TR B 0 B A TRE ERAFENEN - fllek T ey FRRE
P B ARAE SUE MR > 3R B FE USRI A KE M - Kramer 89 & 3] 254
W AR B A AR F A e 3 A (justificatory bases) AR A A AT AR
T HFRER > EXCERRBE AL o A ARA R > Kramer 89 REBIEAAH
FAR S o Kramer 07384 > SMEERC B A H R B o) 4% > Rk BBwkEE
BRBRE—3 ey HANBABTLINMBERM RS > BEBRBLEREEREE
B =Ry T HNETEAMRS - Af > BMAELRRNZTHNET TN AW ERE
EREVEAT AL B Bk BRI AR A R BT R B R A KERL  ARAREN
EBEBRANRS o BME Raz &FREBRAERBEEFFHNETREAH RN > B
AW A BAR R R R AL > RBP4 T EARAENET BRI RS
BEMRHAEH R E TEERAILEERK 0 Kramer %R BR MEALETR
EIERALIBRRERAEEEG Iy T EHWNETEAM RS > ERMEM
THEAER A ERE T - B WEMAR AE] 0 B E AR A
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Alexy Giza HISAIN—EIRELER - T RE R ENAREF K
et > R EER A AR EEAZNERE Y - S G ERAVE
% BIEE R ERE R A WEREE AR fE— Mt
EEIRWELNE EEREERARIIKE - 82 > WREER
EiSEH AR EE AR > AIEEERE T - EEEAE R
BERRE S - H—ERE Alexy FAGRENARETE &
s EARNE GRS - B TRE S A SRR - ElEE
RS R E R AT RERY =R AT I R B R R E e H R
B - R A FTRE IR EEZ M - Alexy $fHRIEIER - KB -
BEF TR E R AVERESR - (HERAEFRER N E— R
[ e 2% R )72 12 5 A (a minimally developed legal system) > ffiHYZ &
s S AR RE— EEEANERER - Bl ERERER
RS EEADRTAEEFA"Y - HE £ GREEREGE
HIR B 2 — (B DRIRES » RN EEEE TR AR
S o SR SR TERR T R EE PRI E SRR - AEEA
NAZFUEAECR H T BB AR AR LSNIHER] » SR IS E
A RE PR A R A BRI TERR BT RS R R
(Begriffsjurisprudenz) £ 5k » AN EEEE TR EUIEFIHI TR
HRE  FEETIENREMEILEAR | HidEHE N ARE G
5% i 14 (incompleteness) B A~ A i 7 4 (indeterminacy) YRR L > {1
RS HE RTRE TR E M I » IEHIREFE R ER
BT TRE N - S E RSB
LASMEHE RSB L -

SRR EY > R EEMERBURMMEM AN BEATE » 2feUERRAIRE > £BE
BEARR R AT o FATRAMG AR B3 HAR TR R e A (SRR R —
A AT RBFLRERBEETLENAR  LAREHFEOER &R
Kramer 8933 > AR ZRMELEHT T EMRAEE A ZFG—H 5 EWRA
LREERIL ) IR ?

42 ALEXY, supra note 19, at 74.

43 HepmE o BRFEOATHEARTAZHEZR AR FERLATER 9E
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W R SE Eéﬁ EARBA FARGS R ZEY Alexy &
A —{E R IF S o Bl ks Alexy LA SO o 3 B 1 [ Fl
FE Y R ERELERR ﬂﬁﬁ’]EﬁﬁM??EEEUHﬁiﬂlfjﬁﬁﬁﬂﬁﬁb“@@%ﬁ
R > JRENRBIRDIRE RAE R E R AR - R R
FAZKIRE T (source-based laws) » BIGH & FE Y X(Jﬁﬁ’ﬂ(ﬁ@ﬁﬁ R
VBB ZERE - BB A WERGEE A - fEIEZK > Alexy #HR
EEFRATNAEAZRERFEEHEMHERSIR Matthew Kramer
FfEry TIRAP A EERE 3 ) (moderate or mild inclusive legal
positivism) » EEHFEEE EEELERL B EBGEEMERH
WER] DI S EE R - MBI AE R REE R E AN S EEIETE
PEM R B R —E 5 » (HIZIR Kramer FYETE » HINERT)
BOEER R FIVEAN (R 2 BB TR A > AT DUF & 43 55 W A AN [F] 1T
55 o BRI R ERUTEGER R AME AT DU A EE R
SERETE—BhER - SEEIEEN: ] DU BRI E— T R R - (sl
It BEEAME Y - B A A AR E T N ARIEET R
Ry ERA—ER5 > Kramer FFHE TR R @il LE T
(robust Incorporationism) 5 F5HIILIG A TR » ERTBGE R R A
WA A RS ERIRRTRE R - A B BRI SR #iE
i RGIRF » B ERY IEREMEA RES(E R E R BOE R R TR R
MEZ » HEERNEEES  EEFAA (R EA SR EE
WAL B Ry A AL Kramer S TR TIRMZE T
#% | (mild Incorporationism)** * HHRIE » Alexy i T2 —{HEE %
RO BGE R R AME AT DLSE 2 HE R R A P A e s B 2 B 2%
o tHRHEY > Alexy HEBE SRR TR - EMEEH=2F T #EEHIE

TRUEFGAZARETARREAGMAREH (Lo X FHBMEERETHE) > 2L
RAEEIE S 0 R A F RS AT AR 2 R R B SR e 48 AT £ (the standard
of similarity)&, B B #CRAE € 8945 > R HART, supra note 5, at 124-136.

44 KRAMER, supra note 41, at 2-3, 24-43. N O E A FTEE RN REARR LIFHHE
N IR RHEERE > A4 (3£7) X A63 -
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M | (authoritative issuance) ~ " it & FYE %M | (social efficacy) B
TSEFEIEREM: | (moral correctness) 3 AIRERL T = fEER ST HYHIHE »

B Tk | (juridical validity or legal validity in a narrower
sense) ~ ' it & E2H%L ) § (sociological validity)Eil " SEEAIRLST |

(moral validity)® « EE:2 » Alexy 5AFEE » BRUIAIHHEL A
& Tk E SR E it g F 'R MEEEE TR
MR —TER > MR RE I E AR S T B R ERE MR
Bt - IR Alexy HOFRHIGHESEIN EMES - HUETE FYIRREN
U B TETE MR RS P PR A B — (B AR 2 A B EROT - 26
— e (F LR B A B O S I R Bk - aNRiTATl - RS
SR B E T S AR R E R R R AR o LR R R R A
R EE R AR E R A A IEREY: - EEmE e Eim L E
BB R A - 28 R IR S B A B N IE R E R
#i o Alexy RIEIIZE R T " BEMEM L, (The Radbruch’s
Formula) » F0RHEREGHIE > I H B A& B E L - A
EEAFEE BRI - A B EAERNT - (HAR S fERRE
FE MLy N IEFAVIREERE » R R BTN aES i s 2 i 3
HEY < I SEEF AR R — R T PR R

(threshold constraint) : — R FARNHNR EAR B A EE IR
HAEEHTT  Halg R E NS R EE OB A A LT

e BRI R R BOE R MR A B R T I E e R

FHILATDAEH - ATRL Alexy $HE R AIANAHE AL BRIV EEHE
IR BEASEERE LR - — > AENRFIZE FEr T
5RAY > Alexy (UFREEy » HETEREEES - EEAUEES EE
JRAWE B A AT » (KL - A EREE A E R A SR

45 ALEXY, supra note 19, at 85-88.

46 Alexy Fua R AEEERN I AR AR > SHEKXMEERERDALES
By A R —FE M 0 Alexy BIR #Hb#E £ 7k » R ALEXY, supra note 19, at 121-123.

47 ALEXY, supra note 19, at 40-68; Alexy, supra note 20, at 282.
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L P2 I IE R M T e 2 B R R R — 543+ SA— T » A
T RN T HER B EERE RIS T R
BOIHIF MR » (RS a BRI RS Y35 - SR G amME
TEMETT AR R RO A B ™+ IR EE 28 3 L A T A
BESEMEEH] - AR B

B Alexy BIEZEES Y BT - Alexy HIEHIZ
SR —ERE (R thER BRI S
BB - WHTFATR - Alexy $RHFAGHERR T EB RIS @
5 [ A S E R SRR (9) T RSN REE
TIEETERE | o BT Alexy FRARHSIH RS SR LR RIS RO B
R IEREMERI TR - (B NR BB RERTER T ik 2
ST AR S < BU R T MERATLIRER
MBS TR EE R TS TR e TR
TE B EHEE S BTSN (8 B R R AIRIE E R
Meapig - @B Alexy $EH T FERR M ERBESRATA: - (HIE A
HRER T — (EE R EEE 0 - AR SRR R R
ST HIEE o FHRY Alexy ¥ TR BB EE A H]
UESR LA S R BT RSB AR & » MBI i (9) R L
AR ZEE R (7) EERA LR R BRI - R

48 BEHEBEEEROFREAN > BEEHETFRAELRE I To— ) #
B FREEBA R EHERT TARE R 08B - Kramer B4R 092 E
E & M Coleman 89323 A 4%% » 12 Coleman & F H#94e Kramer Frfgey > & —frE
REHEFETUR 5B EGF%RELEERY > A SR - Coleman #H7
Kramer &) =] J& #24L3%35 & Jules Coleman, Constraints on the Criteria of Legality, 6
LEGAL THEORY 171, 177-183 (2000).

49 FF L Alexy WRERBEACHPIBBRFTRILOALETREIRELZS  BE
WBARA EHAR > TEERAEF GO N ENERERRAELHS > MLAR
REZRTERRAGER A @ fRLBEN -

50 ALEXY, supra note 19, at 127: “The law is a system of norms... that comprises the
principles and other normative arguments on which the process or procedure of law
application is and/or must be based in order to satisfy the claim to correctness.”
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I > QOEGAT - Alexy FHZRSZFF (7) BYGmREAE AT Alexy 78
Fy o U LR A e E e B R T EREE
o HRERTRE (SURERE) RSB, o HIE
A1 Raz HUSHERATHERRAY » 9 BT 10 i A AR rh e FE Ak B
A DRSS b R A - 1 TR S A AR
DAZE Bl EL o | TR AE 2 T LR R I gk R o A Y —
5o FEIRER o AIESE R H TR L B B B — Y
EBREEE T HR R (ELBIE R TR 2 AR Alexy HBHSSE
(9) HERDREE T » BEVUTREEW - ZEGEER T "
B R AR HF R A AR B ATAEE L R
MR 5 < (AL BTE GRS GRANRR 1T w
BT RAPIARATENS T R4 R E T B A £
& o T T IR ARG  EE S R AR
R A5 MRS R A A A R R
FH = Alexy HJE Bz HERTRE RIS LMK Z B i - (HEAD
KRR T B B B R IERE Y - e (e
o R R ) AR R R R T RN 2 > TR
BEATZER - odFaidt k% - RITF—TE » BERELIN L
FENE S RN DR T G - A T B K
T R S S E R (5) T REE I TR B 7
LR BRI > YR O) F—EEEZ (7)) BRLE
SRERRRIT RSB AN TR - HE - E
(5) thM/EREE N ARL B - BIFUSY - FUS(E T TEE ) FEH
b EEmIER I -

51 ALEXY, supra note 19, at 129: “Everything on which an official applying the law in the
open area of law bases and/or must base a decision in order to satisfy the claim to
correctness belongs to the law.”
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iR A & iy P

-‘Q\

o
d\
»}

% ¥ pan

- B RA LR

fE E—BIRFEH T Alexy B Z EaniEEamas DAV - 12
Tﬂiﬁﬂ%maﬂ‘@’ﬁi{fﬁmfﬁﬂ@f%%ﬁﬁéﬁ%ﬁﬁﬁ ) — LB
EREEEERTREGNZEaE

(3*) ;EfEFEATATEE » (HA LR L B R R

EFEEFE I EEEE T > HEREEE TR EREE
ﬁ/ﬂfgﬁ

(37) JEEFAN AT RE L B R R A —ER 7>

Bl G*) Mk " EALEW>E ) - LB EEE EREK
(3*) HIERIR AT > A LESIEERE F R — SRR - R T
Aoy Etan B E F a0 o IEANTERB R R RTE Y - i
HEEHRER DB ik B E R FIME T S AR E TR R
IS - EEAMELIAEREAE 7 - WIEEREIE AR CGR2EREM
&) > WS EA BAA R (NEEEARE) a5 (5o AR
FTRBATEE RO SR FYE - BRI IR R AR TR -

FEEEERE TR RRUISGER M AER R — (R E it S
BE o CEHMHEA A — BRI T R B RE R AT S R T & B (a
social convention constituted by an interdependent convergence of

behavior and attitude) ° JEE 7S F EER Y T HE (E TR ¢

52 AR AFREASRAUARG IS Coleman TEEHMET BH
o Tk 8 TIRREY ) FENLEN MAALEEERALNERRE
T EENBRHBEELARAHREFEARE ( ‘necessarily the social facts
determine the determinants of the content of the law™) » R Jules Coleman, Beyond
Inclusive Legal Positivism, 22 RATIO JURIS 359, 380-384 (2009). Coleman #4318 * 7&k$%
AT T8 $WNEEREAN2E > BLRENEHE LD BIAE LR -
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(15) R TBGE R R AME R —TE it & i -
it (15) FE2 0k T B AT | (the conventionality thesis) > ©

BFEEBE T AN TR ER THE TR ISR - M
7 B AR e Y R R B R e ) Y R T R L 2 B R R B R B
B o PRE TR B R —— 5% Raz FTREEY T ARIER
7 | (the sources thesis)—— gl BB M Ry HHE S AES HRit:
EACEFTIERL » Bl R BES SRR kB T REIR S L
BRI EEEERAB R T EE RN (BE ) >
M2 PFEEEETRTE

53 opabfe CREEIMA) —TekRe Tt 0 G R TARDBMAE AL A > HART,
supra note 5, at 254-259, 267 » ¥ e33R IR B AR  (H25 Hart 697KBRA] ) -
X EHBEMERXERHEL B 2% (FRAMELER — IR E
HXE) > B83-90 (20014 ) « MM EETHEE R AMRAA > 3R COLEMAN, supra
note 17, at 74-102; MARMOR, supra note 5, at 1-53 » P X 93 EN BN E 4 IR FAE -
ATd% (3£7) & > R170-241 -

54 QBETHEERAPCHETEERIMMA AR EHRA FIERA RIS - F
— BRKREHERF Coleman Y &ML > ABRAE— A THAREFBERA
B R B B ah 1) 3 P AR Y 1) 38 X #L (coordination convention) © B, Jules Coleman,
Incorporationism, Conventionality, and the Practical Difference Thesis, in HART’S
POSTSCRIPT: ESSAYS ON THE POSTSCRIPT TO THE CONCEPT OF LAW 117-121 (Jules Coleman
ed., 2001); COLEMAN, supra note 17, at 92-95 ; k&5 F 3% £ & # Marmor 8]3R4 > &
WA A — A KA RRGIN S 8 X T B 6 AR &R A (constitutive
convention) > & MARMOR, supra note 5, at 19-24 < BN E B thi_ B ¥ N8B > 3F
RAERE > AT (327) X B64-65° = QBB EHEERE 4 Coleman %3
B 0 AR —FER T & B89 R A AR (duty-imposing conventional rule) T AE
BT B AREERE AR LT ELNFIE - B COLEMAN, supra note 17, at
84-95 > {2 B U A KB X £ H 4 Marmor A3 4 » ABRA G R RER R E — AR
BEP R R AR B ARG B AR S AR RR 0 K Marmor %
R RE AT RZEBARAR > R A EAE > MARRKERFGOMA - R
MARMOR, supra note 5, at 22-33 » MIAEEHE A NN RAGAFH 0 HA
Kenneth Einar Himma, Inclusive Legal Positivism, in THE OXFORD HANDBOOK OF
JURISPRUDENCE AND PHILOSOPHY OF Law 125, 129-135 (Jules Coleman & Scott Shapiro
eds., 2002).

55 MARMOR, supra note 5, at 50-55. fH4F/E &89~ » Raz 3R RBZ IR SRR MEH
BIAFAE o ADAAL T 3 TR 3R B R ) SR AR T 0 H) B 0L AR R b K e AR AR AR,
A o R RAZ, supra note 32, at 90-98 » Raz F R 3& 3 FURG A K E B Hh LR AR
BRAAFIEGRAEY > Mk TRELARCERARF EEHA ) BEMNRE
AE W ER © R Raz, supranote 3, at 210-237




170 Kb atptiz £ 87)) £74 (201029 4)

Q") BRI TEGE R IERIFEEN FTRE R SR BB S R -

MR » EAREEE TR BRI SRR R SR
Rt E R HAMENAR Tl g RSN B EE
AR EROIRIGEE - IS ATREAR S BB N Ak
BHEGEEEN  MEY  BAFEETIHRTE

%) BRI TSGR AR AME R e R EnE TE R -

SEAE AR ST AR RE S [E1H 5 2 2 B R R B R M e
—E5y o TR R ERO S T -
AR IR BT B R R RN B - A S E R R
FEAGELE: » HOREE S AR R AR & T S I R B
CHIEEER) » BEZ - SR & T BN S
e » FRE—(EI I RE TR E ~ KBRS B SRR & - (AT LA
(L PO A O (T R R A - AR SR
o RO B+ A R A B R EE AR A 2 0
T T BB R B A SR A B AV T R AR R R T B 1
P LR AR R AR IR N 7B R e 1
HRIEA FEEEER  ME 2 » EE R R S E
IR BESRES » B Fo b0 o (H— (AR R L A e e
JRRIREESK - st ELE RO -

PFEREE ERICANENITBGE R IR FEE ] I S EE
R —Pam M ER e BRI L R - HRFRERE RSN
wo RS BGR EEE RAHE ] DL S B R B E Ry e o B ah 22
et - EHHE GERERIG —%E) TEARZ TEAEEEH
FHEIR > MR ERIERITAMER RGN > R A GES R

56 COLEMAN, supra note 17, at 107-109.
57 BN EABARMFAE B ik ik N 0 T A A $250 B 45409 B AR 0 3% R Himma, supra note 54,
at 136-139.
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B IRZCAAIMERTRE R - MY - T RGE R ] DURF T B FE R
NEEEELE KBTI IHIHANE - ARG AR AT A HE AR A
SRR - A ORI TEN F R EE IR - st R
{%{%XZ BT /N R B R B O B e 1 L R B AR R Y A O —
fo 7 B WRZIDUEZEAEEETERNTER 2R T E

MR AR (BRARIER) —SChaskil - A EER IR ERE
%TM@TLM’E%(EMJ@Z&@ PERT TR R 1 > R AGE 1B
ARl DHEE R EEARREET R AR (SREFETT) -
FHRASCRHYIN R Z Ean AT FaE - DU N RO HR A E TR R
HIERTE BRIFRIRTRE -

ANEGRATL - PRE B AR ERE R B H R TSR TR
SRR RERETEH T AN EREERE - TNaRfcHUSRERE TR
WAGRER AR —EHE - BEE CRrlE b st
FF) A8 H & kS [ LLE S E AR oA AR - B LD AR
EEEARHRT] - ERERE (RARIERR) —SCHyEE #eE 5
o FRIZFT LI EE BRI B RS B iRl o 25
RIS ERE—aRy - MR RTZ AT LARES R LA - HIEH
REEEANRNEEEER LRG> IR R R A e
A o HRFFERERERE R E - Rt FERERERET
ENHFAIANERE L EEANENEEM R SRR © %
FEETSIFAHE R AR RN - JFERER A A aERY
AR o EEARETR > HNEEEAIR &R

58 HART, supra note 5, at 250 (“[T]he rule of recognition may incorporate as criteria of
validity conformity with moral principles or substantive values...there is nothing in my
book to suggest that the plain-fact criteria provided by the rule of recognition must be
solely matters of pedigree; they may instead be substantive constraints on the content of
legislation such as the Sixteenth or Nineteenth Amendments to the United States
Constitution respecting the establishment of religion or abridgements of the right to vote.”).

59 BAMHEE AR EE RTRARRAEEEFERGF KX R Shapiro, supra note 15,
at 32; COLEMAN, supra note 17, at 106-107.
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et > R BAERT  HREERR AR - EEEEH
EEFAE > HERETHEXSHHEN "EERNEE
(discretion in the strong sense) * JRENEE FTHES [HY 5B LR LAYNY
] > SEEERIN AR RRIE ST SRE T DIERRE 2 S
Feanfar e B R A DR AR TR - SRR T B T EkE
FrBE R EE S E AR (H N2 —E RAFRIEIRE - (RE 2N
TERESATEHRY > AR R 2EE S TR E AR - AEE
JFRERIMER A E BRI EE - 28 Bl NEHFE®
B TR RIIME—3RAA =0 » PFEEERE AV —EARAA
FiEGE B T DURGLE A A G R R 2 B A B A o1 TR E
& (BFEAIZ T AR EE BEWHR DT - (2R REEE TR
SRIFAERTHES - MIFRIEE N - 52 » BEERRLZTLIGES
BOR B AR SR B B R B R IRIE - BHRE SRR
FARRERFTERAN (BN AR HIHE B0 R AR BIRTTES ) < 35
A AMEER L TE ) B TEEEREENLE > NE 0 B
HIRTRELER - fEF Wizt EER R H WA A H
AR E EEHIR S G R BAKIR TR S [ GIAIER e e
# Henningsen vs. Bloomfield Motors, Inc.—Z&H1 » 1EE FTafaa IR
A TR EELER VA EEE (R8T B A R R A AR
BE o SR —E ARSI R S - (R NEE D
Rl Ry Ee—HREGEFERMFIINER] - BFEEEE EEE=
& ArReth R R ARG E - ERE S T HIRNEERS
YR JJAYHAE | (norms that are binding on officials)PA R " E it #f
FEERE—E0 BT | (norms that are part of a community’s law) 2K
&= B AIERF SN EE BEE ) EfMR LR EEE
Frnt BE AR —3BR > » 406 Raz BYEE > B2 RagEK
IRAVERHEED & BA R IRHE - (e EE—aa » BfF
ERCIRIFE (=LA ) BAREREE BEWET) » HiFER
BEINEEREMHRIINHE - #2EE FrEi frE AR # Ry —
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53 - IEANBITE R Raz HOMEHCERESFFE Y  RIE SN R S
SR EROUER R T S W A I DA L R R AR E A
VM EIRGRI L - aE S (R EREETS - RRaR I
(E R B e E R S P S B B R ) MR s
BER R T B RE R - FIRERY 0 RARE T
A BT ) SEEEE - st EERAR
HI—EB53 ) BORSER o ¥ Raz TS BB E B R E R
EETEE  ([EFTEE T RE ) PR R EE A R UM HE R B
BT TN SRS T 28 SR T DL
F R S 2 75 AR A e B et Y 0

e LAl - PFEEERE R SR B AR DOE R TT
AEAZEERE - EM AR AR RREEA] - thrTRElA
R R B AT A Y E R RIET B R B AR TR A B & - (HthT
REEEEEAIATT - AINEREN— sy - SEmAA > JFEE
B ERE - EHERAN A e EE L E E A A B ERR R
MRS E A ER)  SEIER T AR RE R B ) 8 T LA R
) ER - BERERERERAGER  BEFEAEE SRR
T EENAG > BAFEREE ISR R EEFEAE RSN
BEAMRT] - FRSERE - BEFEAZFUESRSRT] - 2R
EFfEERESIINAHE - RN —i - BREEEER
HEE—FR - EREF AR DS B E A I EET R A
—ihr - OEFEEERBART ke (HARER) 1
PR ERE E AR - BEE TR - AN AR RERE R
(G - ERAGRERINETREE EREATS - A REREL
FHMEAY) Coleman A E5R - EARZ EHaniE —/RR1 B
FATRT LI FE R HE E A AR EE ML B R —E D ) —

60 Raz, supra note 18, at 842-848; RAz, supra note 32, at 46; Raz, supra note 38, at 10-12,
14-17.
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1k B e RE B ] S AR A o

WA EEHE E RGBT LSRR R &% 1 (%)
TR B R R T R A R ((ER TG ), WA
B (3%) TEEF A R L B RO R — S B Rk
S| HE T, 2 S A 5 (A A T L 5 o i R AR S ol
- AR B N A EE RO R - 2R AR
FHTE Q) MBI AT o B RL RO 4E
B S AT — (AR RS HEERO SR
TR M52 % pR R S AR IR TR AR (BB (B s R h > %
T (A R AT DA L P A R R R A (A
B SEREEAIR 2 TH A RLREBRT TN EMRLER B
BEI—E5 « T Q) B¢ (15) DU siE ki — it e
AR FTEHY o B STES FTLRERERE (2) TRk a ki
HIHER DR E5E IR 98 (3) B B R DR 225
WA —E4 L R E AT B TR 625 1 (arbitrariness) B
M- FEE TEEM ) ER R —Ei L B BT R B AR
SEERI T - DU (EREREA S B S — BTk - s
FIRERIRI - TEBERORR BT RER T R IR B » AR R
AIETRY® o A0 - BERS RS AR  fEIEE o £ A E R

61 Coleman, supra note 54, at 114-133.

62 (B RRMIE BB RQ) M MsEHhE > 2 AR T E R4 % Coleman $7ME
EMMBELTREMESE  REZHTHETHEEE Marmor #4439 T RBE
B (BEARANEEHERRZFTETETRARER Q)RS RkdEe
FIERTRE L5484 ) 69338 ) © 4288 Marmor > RAMIEERERRAN > &R
AR R EBERBROA G R > AEEDH A BT ENE (BERTHRLIER
BB EAE ) WA ROTUERAA R &) B 89 - Marmor 4 " RAHAI 12 E
& | (the arbitrariness of conventional rules)#4#% #. & & 4o F :

Tk A RABRBAKRI C HEFAA R WEEEH > R A —HETHRA - %
BEEEVA A HAR R 5B R B A C R THEE R > AR EHAT
FHAEREMET A RSB RAFER WL nEG - EH > AKAC RF R
BEARTRER BAE T o ) R MARMOR, supra note 5, at 10-11.
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e EEEAlER SR A - RRESGE UG EEEREE
1y > ANE S ZAE R R - #A] DU R RS AT fl e - FLES
At A2 INE SR ERL AR FURESE H T AR -
EAIEA IS - R —ERETR T > G ASNEERLXE
eI A emingser A o —(Eit g A Rt & R > st
HURPA 2t B pl B — S 2 SRR T R - [FRREY > 95—
(R A RO BGE R H e S A (R RI A > RTINS
(Ent BRI REE RS - JREISRZnt B LR E B M E R LR EIIL
FEHYIREAH I —EREE R B RN (BEREEMRE) -
AR LAt B R R R E B RS R IR R RO AME . — »
& flElit Bk g ke E TS R A 2 B ROR Hk B —aR 7y - (EE (Elnk AFaY
AlEE B AT RESe = R SR — AR E R S B R R
1 MECHTEFAVERA GRS ERLETEERM - KL > mhEk
MAMERN > HSESOIFER A B iE R - J)EE R
MG R LERRARI 7y BOR— (B EARR R E ME -

W OREE S T B AR SRHEAR L Edr BN amaa ey | 2
A% # M Z2E  (incorporation by convention) » 5 T Bl (3*) HATE
53> IEHE Coleman HIFHEE > 5 (2*) " ERTEGERMERYFIHER]
REE S EEGRM ) EETRM R " LB T2 ) (Incorporation-
ism)® o FZIARRELATRE (BN RO B R R M I AR R I R —
T & R HIRAE T - ARHRT A DI E S B RE R Y:  —EE
EETEGRIHERERTAMER R RR AT EA U T RIP

(IRR)—{EAELE A EAE (BREDTT) » MR ERERFE

SLJRVE R W » Marmor 383 0 BB EEAMRNES A AL (2P ARER) A
FRARERA B MAREKRECAEEE —ERRGFE > A ANDREI MARMOR,
SociAL CONVENTIONS: FROM LANGUAGE TO LAw 12 (2009).

63 Coleman, supra note 54, at 100.
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FHEARIES,, ... S B /A B TS8R M, ... M, -

HORF(RR)FE 2By " ELAPERYAFIHIA] ) (inclusive rule of recogni-
tion) °

S TEESRA X R

MR EEE TR BB T B AR TR - e
S B PF TR IR F EW AT - mRSRE AR
RS R B T « RS i BRI - s
R T - (5 5 B S e (e e . T i e
B G+ DURLRG RIS B e R 3 (S I BB g rh g Bk
ol - EEEE A - R MBI — BT R E AR g R
TERIDAELR I S T R LSRR T T RES (38050
BT RERG L R AT AR TR — B - I - BB T
AR I RS -

FEEEFTIEHNOAEES TR BEEIIHFKER Raz
1 " REEEREE | (the argument from authority)EH Scott Shapiro fY) " &
B> BLATRE | (the practical difference thesis)®™ © Raz HIRER RS FIE
FEERLAEMEAEGEERE (IEEMEEEM > the claim to
legitimate authority ) » fREEFEHERE EA—EBEFEEN > H
EHRMWEEREEHER T ZERELAEEFRERTIER (be
capable of being authority) > ;8 EiE & @ EEAEEEHREIES
(authoritative directives)FHF 1% » M HEETE 2 i B 2 HURF IR 2 — L

64 S, ... SpxMTaEARET (") KT (") 9FXMEHEL > M,,. M, 2/
INGI

65 DWORKIN, supra note 4, at 188-198 » &k & ¥ A X & 693L3F T 3 8 1 T A 70 s
k&R A B e 3 > R DWORKIN, supra note 6, at 48-58. Bi7 & 5 AR IR B4
HE o FRRER > AT48 (3E53) X » BI91-96 -

66 BINHBTEATBREZRGE  PXNEENLBHERAREE a1 (7)) T &
215-259 -
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B EREGHE S IR g B AGEEE A o BTN LEREEE
SEHE R AT IR I E (S R RE S E M T R S I E LN
b - REEEE RIS - ELA NI ETERHE R RES I DA
Bl o 2RI > WA ARSI BE S B B Sl E R R E A A —
RS R A A B BN DR B LB I E T ARy
MR - W s EE B ER SRR ER R IIZEE
R RER T -

Shapiro HYE 7= R amd A2 A EIT RES [ThRet# - £+
sRIEERAEE R EREIE S LR SR EBER - AR E g
BT B E S HE R gAY B B S £ (the structure of reasons in
practical reasoning) o fEHER - AIRITENE N ERaaSEFE > AR
B ENEECE H R IR T &8 (B E P R AT EIRYES » AP E (R
HPZH G E R AR - BRI R n] DI ETE R B
AR AE ISR E S 5L o Shapiro WYgmES A LU
MO © (Rt A S EEERR] P rRE BB EHEWNE SRR
HELRBIHEEG: - Kt P EBEANFIEAERTT - ik
B AR BB R R o IR FEPRREEAR AR & B
o —(EZEEAMEFIHAIFTES [FEE - AR g H it E
FEE P AEARIERETER R LIFE R EARL - F 2 » P IR
A —(EEEYNERE - P AR AR HYHE R AR g E AR i S AR Al
e KBk P WINEHEERERER - TamEE 2SI P MiEh
RN G P ESKAATR « HIEDR T > ZE ERME RS Ry
AR RERAE SR E B R RE R T ENES [HIThRE
HEMEEAMEAR B ORAT E AR IRIRE - Al
ERERAER BN EEERE AR T RES [TIEE

67 RAz, supra note 3, at 211-220, 226-230. B#* Raz 89 &3 » T4 R EIma > Ok
2~ B AR ) (BUSEAL G Y £ ) 0 2480 B36-42 (2008434 ) -
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I RREE R B IF A A E " -

HFEHEAEEE TR RN LE T - R EE TR =
FEap i aRE - AR ER 105 KA ERE Eﬁ?ﬂnﬁ%éﬁﬁaﬁb%%ﬁ’]
FE55 « il AT A S P - SRR
MR A FER GRS R ERE TR T SRR LE , E
iR o RAVE—(FrmE I B T 29 {LAYRRRS ) (the argument from
trivialization) - FRFFEH! > B T LB EF RIS R R R E R
% DIRET RS PrA R EEE - BAMATIRAFTE &
HE R RS R IR TG 22l > SETEZE I AR A I s 2
FEE T EREEIERN > B hEE I AR R IIRE o
A B {8 i B T 2 Ry rﬁi%%‘slﬁﬁ’]unﬂmJ (the argument from
indifference) « #ZIEAEER T3 > (EEEEFAMLZERB LR
H—H5r  BMAFE GRS e A ZHHH - R 0%
EREFARER BHEEE NS EEMESEE RS FERNwE
R E 2 B M LR A B - HEEHE AT %
B HEFRAEHT R NN L B -

JeiAZE R LAY ERRE - BAEEE IR - BAEEREEH
RN E— Tt & R - ik & R eI TR R - 55—
FAEEBA 21T fE (pattern of convergent behavior * {54/
REHt T B Z RN EALE) B2 it B HRIHE

68 Scott Shapiro, On Hart’s Way Out, in HART’S POSTSCRIPT: ESSAYS ON THE POSTSCRIPT TO
THE CONCEPT OF LAw 149, 149-191 (Jules Coleman ed., 2001).

69 % R, 4w Kenneth Einar Himma, H.L.A. Hart and the Practical Difference Thesis, 6 LEGAL
THEORY 1, 1-43 (2000); W. J. Waluchow, Authority and the Practical Difference Thesis, 6
LEGAL THEORY 45, 45-81 (2000); Scott Shapiro, Law, Morality and the Guidance of
Conduct, 6 LEGAL THEORY 127, 127-170 (2000); Kenneth Einar Himma, Law's Claim of
Legitimate Authority, in HART’S POSTSCRIPT: ESSAYS ON THE POSTSCRIPT TO THE CONCEPT
OF Law 271, 271-309 (Jules Coleman ed., 2001); COLEMAN, supra note 17, at 120-148;
KRAMER, supra note 41, at 18-75. B2 35 $3eh NG 83t > A 4 R Himma, supra
note 54, at 147-165 ; FR%#% > aT48 (3%£7) £ > H260-297 -
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17 By 152 =0 B A — A #t #) S B 1Y #R7 & 14 78 FEE (critical reflective
normative attitude) —— B[ & 7 Pt #% 1Y A 78 8 &l (internal  point of
view)"" : it @R BRHE T — BT R I R SO B T B
B (fIan - KB RZEESE A EALE » frAIIE E N e EAL
1) 0 3l H DA E Rt 3Pt AR BE 1T Ry DL R B2 SR A A S8 <7 Rl R Y B
H (fan - BEARA KR S A AL e - B ARS8 1 FE 2 kL
0 AR NEALER R —TEEERAV AT T Ry ) o FIEREY > ZKEEH Al
IR MEFRER » BRAAKE i EhEE B LT (W00
FHHIHIE ~ FIRIH) EVERESIIRIHAME » FRHURF &8 LA HERY
FEE (EEE S EERAE N TLUER - IRE(E R EEE B g
R L EE E B EARIRTHAME » W H ARG LA ER R E
VEFE T8 R R A -

FHILRTLUE H > R TEAGERAFAERTRTIRAER - FAIRE B ¥
AR 26 25 8 B Bk (R e 1 RS T RO AT HE HL A 5 (agreement) © 2K
i AFSEFEEABA S AR FmE - AL E LR
R AR RRREG - WRZEEE > AR E S E R
- BA AR R B B S R A A] UG L E E A M R R
W—Hls> - ZIRpH T » ARG R E — it & pcH - HE
It > FEFER P ZFRDIEAEND] - BRE P AERE T AR
MAFTREREEERA M I HFAE B M S EE R
RROITHHANE 2 — o IRTT > BEPRAARLE B R EEE R iR BT B e
> EEEEE FRRVRMNE - MIREES BRAE D BAEREE
AP PR A VAR AN IREN AR RAT S5 R
WUETEERME) WERTFE > ERIF RS R U A A
VBt & BRI FAE T REME - BRPRRERATE - SE SRR REl T
BB AR AR E R Pl Ry BRI - B

70 COLEMAN, supra note 17, at 75-78.
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B R ERRENFEREEGRA A E FARS BEF RS - R
BAERHRY P BRI EARIRGETEGRTIETIE 58 - BBk
A HZRMLEETREREE " ARAE GBS EELER RAHE
F o (PY)REAESIAEA] - HRELL TEEE A KBRS
amfEZ sz B IRME ) M)E(EETEEE - JARUSIN—EEEEE
"EBMRAEIRK - ERENSHRIEZZERE ) M)EREE
P EAERIIRIRE - IR 22 BRI EI Y E FEEE A
AR BAERTT A M R A S G A R AR
HE > FEHEEAET > MRS —E5RE (Fa " EREERT
BOTHEEYESORERN ) B6EFEIIIRERE A N FNE
%o ME 2 EAEFAES R R IRE L - BRI
17— (B FIE GRS - RIR M2 5 5252 BGE FAR R ATHE o
ISR T ARG EEBEGER A EE RN Bk EH
# > WRENABERNG TIEB Rt FEREZAEE R - R
1> PraRIRRIZFT LI 28 B R T - BRI A2 B 0L
FE B E A - SRR S TSR e e

HEHEEF R R TR - AR RE R IR AR A
RERIARDZE - B—E 5 =0R - BMEEEEIN IR PR R
HAVEEGREREFRE > EMMESEHR PEFIWHITE—F
BAE - AR AT IR — L EHE T ENLE L3 BERf
" NREEHEREBECERER R ) SR AE S R AT
E—El7y o (HARALZE PRYES - BZRER A > R IR
IREL Alexy FTFEHIRY » SR EA58 0 H B H AR BRI A R AR 7 1

Tl 3 RAR KA MHTE - RMTUR PEERAB NGRS T RIEE
(concurrent morality) ™ JF " A #LiE 4% | (conventional morality) * ) ) 8 48 &4 45 1 4
o BpEALE R BARE B L AR a9 AL 0 R ERE LR SR B BEA A0
FEMHAERLES > HMEAR AT REMET 0 WEEBRBEHMR AR AN
AL BB ehEBIEL HRE > RAEER A G R B o) e L g e T
2 E A A EAFE AT > #4L3% % R DWORKIN, supra note 6, at 53-54.
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& BN (FE LUrg) (B PIEREBEHINIRE - T
AE BRI ERMHEEA P, (BTN E R R EE BB R B R
HEFErpetd P AR ZRAYEAD) - AR PRI P—iREINEE B H
HI7 > A E A & R RS R AR —E 7 - st - Al—
Roe iR A AR R ER T A MR B AT S EA -
PRI > SE TR 2 B G U 1 R T - SR —(ERREE - Ak E
NemBTEAH A aEy | B ATE RIRE SRR - 55 GRIEER AR
P AREEWCR (R RO BGEEERY TAME | IR E AT
HEE s E - AR E B IEE AR ARt &

A A RE—EEARE (208 TI0EEHE ) 85T AR
Bl SERERFE BRI — BRI I E R FIMERY R D) 2R &R 3T > anfA]
EHET L E B AR R AR - W2 » ERRAGER AR 2
AR - B (HMER - SEELE A RPREET 2R
TR RFT R SRRt HUR RS - [RAI A TRk T &
S - RS RERE E HAE (8 A SR A R
SRR EOL - HFAIMEERREE A EEE FEN > ILH > 510
[FIRZE R IR R AR EL AR R RECE - R EIRIZCIR R [HE
BEEAESAIER (B0 " EALEEIe A% ) 8 T T 25
kA IR ) » (EE AR USRI AR R AL AN AE
Bt - BRIV BT RE SR AH BE BB 1 b R0 2 B Ry AR R E AR AT — 8
7 > (HEREFEAEEAFERE - ERRMEETRTHEE - AR
Fer P — (I AT A R SR AR -

72 DWORKIN, supra note 6, at 44: “If we designate our rule of recognition by the phrase ‘the
complete set of principles in force’, we achieve only the tautology that law is law.” (" 4w
RAEMA THE R GRA G 2IES ) EAERE R MR AZRR] > RN
&35 TRERAKE HRARE ) -

73 wELR KA L (RAMEKX) PR E 9P 0 B DWORKIN, supra note 6, at
35-36. Coleman #2 i 89 2 B R B o " A2 H A | (validation rule)$2 4RI HA] |
(identification rule) © Coleman %% > AFMA| R A X T HA A P E SRR > €
AR AR REE T LT T B HE— BRI T BA KB iR E - 12KAR
RoLEH) X BAREARA ey S fe o TR E kL e W BhAE & R B B A E R
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BFEER TR EE T R O a8 T =
FEFREL Coleman BAEKHIRY " NZEH5% | (disagreements about the
content) il 55 F§ 53 | (disagreements about the application) /) &
A7 BRAEHIFE - RERIRE R (TRt & B EGEE
FHE ) R TIEEMEAIERFER - BFICERY TS - HIEERES
wtkﬁl%thx% ﬁga@%ﬁ” FH#R - RAITATREEERE - &3

AR A E ENEBEH A R SRR ) B RRATH]
# faﬂﬁ/\%{lﬁaﬁ(ﬂ%ﬂ’]ﬂﬁfﬁ C F RGO R AIBIAE T
EMEREZANES BRI A% - ek Fmi 2 —EH
FOEERMEAIEE B A _ERYSE - (HERMHUrTeEE N " RemnkbervH
Bl EREBOEEARIE ? ) EEMERS A T 0 EEF Al
RAIVERIEAMEAN RN T - BAEE RS TR LIS B R
SR RI{ER I _ L5 AR REBEZ B RS I N i T -
i FAFTE PR ARG AR N 2 {5 S e - AN AEE
SREHNER TR & R > KRR (BRDMEFENIESE)

AR AR R AMBMIL AR H) R GERE - HBREANEy  TEHNHREAL
HAEMF BRI EFR 0 A FRNER AR5 Ay EA R 24
Coleman Mm% ° 4&%| Fa‘i%é’]%%ﬁﬂ i%ﬁj’ﬁ/}i &if’%’ﬁ"”ﬁ‘ﬁ‘%%ﬁ" C‘F é’]ﬁfﬁ %gﬁ » R
Jules Coleman and Brian Leiter, Legal Positivism, in A COMPANION TO PHILOSOPHY AND
LEGAL THEORY 241, 251-252 (Dennis Patterson ed., 1996).

74 Coleman, supra note 16, at 152-154; COLEMAN, supra note 17, at 116-118; Coleman,
supra note 54, at 130-133;.

75 F Coleman 893E 3% > BN N S8 F3H AN T AMEA R ZAE 2 | (what is the
conventional rule?)dy$3% @ B @A 9 FHRT N T RARRAEBEE PSR
AHJE ? ) (what does the conventional rule require in a particular case?)&) $ 3%
COLEMAN, supra note 17, at 116.

76 Coleman % % Bt4% Michael Bratman # " # % & 4474 | (shared cooperative activity,
SCA) 892 3 R AARBA R 0 SRR E » 3R ARSI R 2R T HRBA R 09 A 5
£ A3 M R %A B R AP (COLEMAN, supra note 17, at 96-102) ° Coleman 2B B
EVLEBN o B EETBEER —# SCAS = SCA a9 —# AR
MBIy EE > (23 BB K269 E 7%  Coleman 3 K iR H3E R EHE © R, DWORKIN,
supra note 4, at 195-198. &7 SCA éﬁ;‘%ﬁ?é@ﬁiﬂ‘ﬁi‘iﬁi{yg M EHAAEY
BHAHE - @528 89% > Coleman LR EHEERA LT HEERF AL TRIFADNM
B0 £ 2R BRI EERRENGTL R Coleman, supra note 52, at 362-383.
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SR SE S B R B T RO B R M R HE G RS, © AR
SEEFSE R B R EEF SRR
T SHEIERTEEIFE S - BAZMADEE R R RS
PR R RO B HIYE » MV S e — s B s R i L
A o TEEHE(ERIME - AR LSRR TS iR
% , (the abstraction strategy)sK[=If#& < S & RESE @ KFEA AT
B0, O B A e e Y S M E O e S e s - T
AHIFHEE BT - DRTEAEITER  FRZHR
SRR GBI - ISR T e T E S TR E & R TE
R | EEMEE S MM e EE T S HEZ R
W SEEEh A » AR E (A I R R 3
RS - BRI F e sk —EA L FE (TF
T EATHREYES  BEBR T SHEh ) waE) - S8
LR RE AT DU AT A ST - RS
T+ A S B A S R (e E 2 (R S S S Sl B o -
DISH e P B A TR 4 B D R | SEEME D
BEAREE R BRI - e EE S T IEREh s
B W TAY - ZEMEH ) WK PR RO R
{EE B A i R T IERE o SRS T AT
% | ERATEAFE - LS T B A T E L
Pk Belk N R A A R I T 2 O R O R R 22
AR > 610 TS AY - FEs ERER RS e M)
ERNA A EEEHEEREIEEER S, " - BRI aA

77 BFtdh AL RS R H B > IR T 4 R DWORKIN, supra note 4, at 192-194.

78 S a5l F kA% Coleman P& iiey & AMAIMA 1T —fh a4 T — A5 Rk
CANFH > BRI EE ) IARRBAA > A RAMFE B G LEM L
Bt e — 1AM TH R ROREAEE  BALAE TERRAT@R &)
AR 0 B RN BB A RER %A o (“A rule of recognition that
claims no norm can be law unless it is fair appears to treat morality as a necessary
condition of legality. A rule of recognition that claims that certain norms are law because
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VG HIZE DB GG © B—(EBEIR - g LA SN e
BEIEMBAEN T - EMEETFR1EE TSHEAm, K
W REE M MARE TAY « F ) GAREGEIEHE - i
BRI 26 T EH R G S bR R I | SRS
B35 0TI I 2 S il S AR O BB 72 U 25 (the  semantic
content) i F 3 o AIEFAMIE AR I Fesh i 25 38 N 56 R E 3R 40
2 SRR EEER P B RS L B AR B R — e ™ - 5B A
B BRI 5 S T A B S R A 2 B T A » (LR
WA AT & B E R - A TR A AT « IEHINER
B A B AR R IORETIE R HIE R AR - AR
S BB B A AT L 3 (B I LA 0« SR+ RTREAE
1A+ B e R O (R 5P T DA S B A T BERS R
2 E T B R A AR ST I B 2 e T G I AR 1
B BT R 2R E RO B A - SRR R
BEHRFITREEE - W R R R R TIRE - 22
(LAY ZS A SRR I R T T s A A A
PR o

B RIERERRE - AORIALE - NaePFe B A RERER
WIEEEFEAER (EVEREREAT) HNEEEEHHRITH
" e EE R R AE R A BA R AR =
& - WRERERRIEAESD) > BEEN—E7 > FTISREEE

they express a dimension of justice or fairness treats morality as a sufficient condition of
legality ), COLEMAN, supra note 17, at 126.

79 BEREKELY TEEZ B HE ) (the semantic sting argument) &9 H 2 0 R,
RONALD DWORKIN, LAwW’S EMPIRE 31-46 (1986). R4t A MRk TR E &%
Marmor 42K ¥ Coleman & %M & F:R M8 A F38e9 A £ > Coleman TAX T &
RN B Ry EA 2 MK % £ > {2 Marmor 3% > 1A E A S K3l A 2 /)
BARRTE » RRAAGRADEABEERA G TBAHERY > —ERAFF R
MAGTHARZAMEEL  FBEHNZFOMAREA RS AZE A
MARMOR, supra note 5, at 58.
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HIHTT - MEREEAIZ AT UERELTT - AR EMR e T
aoARIFT R S B E TR R (B A KRR A DA B R A E Rk
FRIERRIE) - AT A E S E AT DUERE L EE A
BEM L B AR R — s - Tl R REE RN SR
R AR —EEE - B > AEREAE A E B IERIIH
i AEE(ER R R BN EANFIGERE LN - SRR
REEHEIREG IR KRR E AR UG E
B EEMEZ BB BRIy - KR BEEEEERERE
SRR o SEEFEAEA Tk B9 ﬁﬁ—{lﬂéﬁ%ﬁ%/ﬁﬁ
REE ERIHERTT > BRIV RERAREE - IR ERE R AR

(A R R T & BEE E/%ETEEE(W%EQWE?%@E’]&E&?J
BOARIERRIE - ]EZ @»@/fﬁa‘féﬁfﬁafﬁﬁ » AR E AR
BRI B RGA R —El 7 B fEEA BA R BRI T -
{ESE(E ERAIE EEC R E E’J{éfz%'%

IR 28 - BT TEOE B R AR B — Rt g R - A
It nSSERE R RSB R R MR AT 22 B R R R AR Y
ah o BEE IR IR AR E A & B AR M N R R B R EE
BNAEREE - 38 " EGHRAYE#EITE: | (the conventional normativity)
ﬁﬁﬁuﬁﬁ'fﬁﬂz " REHGEEFRIERE - fER T B ERE S R
B 7 e i B T R SR K B A RlRERE A R RS LUE R

80 RN ARIRIAR 09I o 2% R COLEMAN, supra note 17, at 86-91; MARMOR, supra note
5, at 25-48. BANATM B B s RS FRA R L33 > R R FE - AT48 (3£53)
S0 B100-106 © ARl #dbds - — M@ E o 38 F R/ATR & RN A AL B AR
o (—1%) Edy o wRsa AN TR RF THER) SBE BEEAL
%%ﬁ;%%?ﬁﬁé’iuﬁﬁﬁﬁﬁ’ﬁ%ﬂkﬁir%%yrﬁﬁ%Jﬁ%
Fireh o BEERIIE o S 4F R — 2 M2 b 6 B 36 R IA /KRR A ey 3R ek
#Eixi'f‘_ Coleman #9138 R IAIE 18] 2 5044 T 2851 - FER - HAERRNR

SRR AL BIRRBE THBTHTHERMTE > R E ARFHRR—
Ek WahiT A BEHEEEE LB EHER T 63 # (Nash equilibria) > 4] 40 A7 38
t) TR B F £ 5  (battle of the sexes) * sL&E &/53% 1k » R, Coleman, supra note 17,
at93-94 - AR AR > wATATH SR E XA ALET | X —EEE R REA
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R e e b e T 2 P S e P DA B T kA » R
B2 I LA E B S B R e 2 T R e e |
S DA ) e R Py R 2 MO 1 B ) A T
J1) » FRATRAEF A FE 48T BE R ARl (FRER
BB A E R BIERO))  o (H3E BRI S H 1 s
KERHEENAEENTRAPE  AIREEEERER T A
REEBEAEEIEE RIOER |, SRS B EEmES 5
TERFHIROHdE - FREENEE IR TR E ST e &
HRETFSE T EE ] - F Alexy MUEERER » BE2HR
RTERCH - TR T BB R TEREN: - A VRSB R B E
BB o [EI R R R B A RS R g B
PR - EIREER > BASBIIEETRE - BEES T AY - #
EH B EEHELER S TAY - EF ) WESK o HERFI
TREER A~ FESHE B EEER S LU R T —(H
BESMEENRS  RRBHECEEEENRE  NEREHEE
EHE A TERER - SRR #E - G

M1 & B3R A B ERGHETIRE  MALEAE THE —RIEGTAMR BE

QRMARRAN G BEA > R TIEE —BMITA | Ak eRAZRN -
MR W RBEE TR A AMARA T A - ER ) SR e BB

BAEFSEHGTHN TAF BER ) WERRAEA FH SHAMEERAR
WAB R BB AR 64T A B R — EER ? AR B R ¥ & Coleman 14 R i
FAmAIE MLtk SCA R B2 — o

81 $h AT — AT RER > $0NEEH 4R e E R AR MR A
#5049 T A 4E | (conventional morality) 4o R EBE &R BB N A ELE 0 AR
HMRAMR BN GRB R R EAOAEGTE o 2LaTArd - G ERR A 68
B BGE R B SR 0 R B AR T AR R AR B AR AR R R R AR
MHH)EE > CIOMEARRREBARAMAEETESR B BHROELLER
TAHRETRERG—EHE  A—EEERAT R TARAAZS > AR
CHEEREAN TR ) BERGETIFA LS LA B et - PNk dE—
%5 > R, DWORKIN, supra note 6, at 41-43.

82 Alexy, supra note 28, at 14-15: “It is superfluous to base the incorporation of moral
principles by virtue of their correctness into the law by means of a rule of recognition qua
‘conventional normative practice’.” (" & B1E & RRRIE TR ARRAREEE
FEEFEMPP TR ERAKENERRAES R - )
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Ry h B EERZ AT G A PIEFRATEDR > i A B A IR EH]
(Branse LA seE & (B R FIE IR A SRR BB AVEE ) - ARIEE

SREREI R E OB T AE A FERANES » hINEES [EE
JEH AR e e ™ 2
WEEARER > AR A R ok B A LB R P S A - S

BRI Z E R R - A RA TR AR ATGES R E (R A
LEBGERN D EEARRENEEAEREEE - THER
TEERR > BT EE A E R AR A2 RN EAE
EfE BRIV B A AR TIRTES - HIE AR A ZEEER
q > EREHEETRS ELIBHAIRVE R - KL > B A&
oA AR A RHE TSR A LR R R R — - AN e B R
71> ZH Shapiro HUTRE - BAEMEAVRRERANZASREE FAYE

£84 .

>

AN

B AZART R AAE LA R
1235 2

25 12 43

P
frm
a~

HAE LS T2 TR DRIEE T Alexy RS ZEarE (LA
LBl ) MURFEGEENVHLEmE (BARALEWE) - #
NRRRRESE - ANRGRE T L B AN RAL > RS RS SOk
R RIS R AR TR - RERAFEEEEEERAL
EME—UEISERIATILE ? BERRAUL - IEANEXC T & ) fnilt - LB

pmt

=l

83 BAMNIZEBEHLIR o R34 B DWORKIN, supra note 4, at 193-194.

84 Edm Raz AifEHie) > REPRRANFBEZL AN REGRLANTLREL > RF
FHiBEF o BERAAEMIETAER > B REE R EE LRTERAME > B
BERA AW EEZATEFEAM RS > i kodb 0 73 TR E ) RAMAEEN TR
BB R AL A EE? FENRERAT N T AN - ZRAMEAEER
B &3 & ? Raz, supra note 38, at 16-17.
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A Fam B EER T E SR AR A AR & pOR R AT — 0
73 3 R R R AT oo B R B S B R R A A B [
Fam AR T HEE R EREAE (RIMEE 2 AT
R~ FEEOUEFE ) RS BRI FOETEHE | - EREREE T
[FIRIRIRE = DUNFRHEEi > AREE R R P Alexy ATEIR
# > B —ERER AR SRS DAEEEEER , B T
O 3t 38 i 18] o] L B i R AN [ B TR B OIS 5 82 D2 HOReFE
i WERGEE RIS e " TEE A RN AR LR K
ETERHE ) GERRYER - ALE (AR L Edn e R LB AR -

RN L BT am - AIRTHTE - Tam Alexy BGEER FHE
—J7 > HEHHER T "EE ) 2R R AE AT BRI &R
RS - EEAMERT L& 73 - WL # R B —E 5 (B
HERD) ~ BEAEHE ) - W E N B INER—E s (REE
ERTT ~ NREENE) o FHEREIVEEKER  EEESSE—
i T HE=CHYERE S ) (the taxonomic concept of law) @ & Feff'3E FH
S ENERE SR - BAMBYIRY 2R ERHE S S BN Tk
) SEEEA—EsY - Kt ZESEORE DEERAES
Al B ROR R 7 BT AIE G EA RN ? |, Bt
HIHEECTER - Alexy BLEERS T ERE HEA PRI T 338000
& MM R BB EETERS - BRI AR E B B AR i AR
& AMESANAIER 75 - LASGEEAMERI IR E R ENRREE - W
R Alexy FcArTiRRBiGTE (9) NEEMSOAEE TIEE
SR | B —ERR A SR TR - RN L Eanrd (7)
HIREREER (9) Fr el sk 7e sy H B bR < (BIEA0 ESCRTfaH
(9 > Alexy FZRSZRF (7) B2 — (B BRFERTEREE © Alexy " Z
BIMLZE | GSEFENRTEE (13) " JLEEE S AR AL

85 DWORKIN, supra note 4, at 4-5, 232-240.
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RE AL ZETE S RV B ERED AR PO R — B0 A R £
iR o FIERRY > A EREE TR ED EERMEIMLE ) BTEZK
ScR— (AR AR - B DARRER RS TR EE B
JERI - (B H G a8 th i 1 ATl AR PR AT MR 22 TR L LR i 22 S 1
AR

N S FEXAPE SN 2 — RS - RIRLER
TR MR R —AH R E HIMERT & A E RS R SR o B TR
1F R Bt E R A A & (the content of the law, legal content) » JRE[]
AT L ~ BUREUHE R E R - P RS2 — AN [E R
e WM REEANSWBOGEE R TR EmE
(propositions of law) » A1 " L ERER R B S5 i i 0 L 22 L A R
[EEBS R ) D EERILEAILERGS - T A E N ES
TIREEEY) B S A AR | - HIRERESHE » Rtk o ER
Firfi AL S 2 T AFEEAEM S ) (the doctrinal concept of
law) o E A HBFREEEES > FRATFTRITIEYE — (i HR
EEGRE (REGTHE) ¥ - ke —SEN T ©hiaiE
Bl T EEARYE | (grounds of law)87 - fiteg T EEREE | B RETS
A FTLURERISEE > fla0 T AP =R o fE AR
EIHNEERAE ) St EEE - 260G T ARG ERE
B EEFRGmELENRE 80 " HBEEETIRE ) EHEFHES
B RO T S e LA T T R S A

86 DWORKIN, supra note 4, at 2, 162-163, 232-240.

87 DWORKIN, supra note 79, at 4-5.

88 AXARHME T FE M HEMT LR R > RABE 0 —EA A AR
T—EFE > Bt —EARNSRGHARLTERFET » HENEEGHERITE
SRR THEEFTREEFE S AR RAETR » —BAAEESER
T IEEFE (legal fact) (BAMEE N R FE  fact about the content of the law ) °
- FZTEERA  AEFFTLALBAVET AR AR HEGA R L
& F R A 84 (ontologically more basic) ° (A E X ERZ F AR MLTAKMLS ©
Tt FE (REFEREEFR) PRAEEFET? ) MNBERMFK > T
R, Mark Greenberg, How Facts Make Law, 10 LEGAL THEORY 157, 157-161 (2004).
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L E e R BERIREE - RERIBEA iR e E ) B E R
(the truth conditions of propositions of law) ° {7 " i EIEERIAR
LR FOETETHE | A REEE T REUNOEEE RN T awmE
B AESE (5 m e e — HAEE MR FHE - A —ED
MBS T - e - FENMEEZE T TERBR T
e EE G 2 ) (TS ERER TEERE ? ) T2
"R R AR R — 053 2 o BARSETEE AR R R -
BIREEIRBAVER - BEIEEEER - R L EaE e G R AR
e NERREE ~ EREEFA] - BREREEREE - SRR
Ry EHPETEF AR GBS b T EERE 8T BRI B
HIRRE - WEASERTERVEE - MK BRIEEAER - EIERYEEER
EEFAESNARBR SR EN EERG: - NS EERRES
DR B PR R — ™ -

fis SR R L AR R ER R ER S B
J > TAERRREER AL BEE—ER7) - Al Raz HY Alexy 124
R Eam AN E N HEAIE - [EEEPERLAREEL - (RE A
GEREAEEE (A AR N B EYIRER I - LAZEE S
EHIRLE URE ik — B S MR F S 2V E B R - 28
IR » A0 SRGSE (8 8 B R G TE e st AR e 115 P AH B (B Y R R Y
RUERYES - ML HEESE (A RO ATER - BT DIAGE - 18P
AN R B FSE s R o R — sy (BAEEEREAF
o fEEYRERRITEE R TR EIEGER A BRE ) E(EEE
AR EAE R - FIERRY - AIFREE S EE AR A R
FEERIR R E BGE » ASEEE TS AL AR A8 e 2 Fr Frlt B AT ik

89 DWORKIN, supra note 4, at 234-239. SAATH 69 HATRR] B > BT KR 3T H
BERMEBBEN R T > BB R EGRAEBGEAN NS B EREE
% VR ERE IR > do RN B IRK EAEE A BATARR > AR €152 — 184
FEE A ERMR LB LR A 0 BARR B Mk AR E IS -
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R R A RE T B E ORI —— RIEE RS LA R LR R g e B ek 9
"LE ) BORERR— oy o IEANATE A A SR AR AR Y
e EEE A 2R B HEEANAEE (IR E0EES R
RE PRI S A R FLAUREE - RIEME S R uis b R
HURRER L CRR SN - AR LR Ay R E B ETE AR AIRE R E
TERVIEREME CERHRIT Alexy SR G amERYERIL - FATE(10)) -
A E BN R B R AR HOE Ry > e B fER
AR R A B E R -

AURTAT - TR A R HAIIRIE 7 | AR R EE
TRENEERE TR FIENMNE - FEE IR g EEamE
TR o IR L ERIEFHEME AL & B E TR - [OAERE

ERTERANE > REREBELAERS T BB EERAGEMERENE
FEH - AT LUEEERE R A BT Ry MR

(16) R amE R EE RN DA S E AT -
[k ERE E RS a A A ST Ry
(A7) F A EE R LA E TEERA -

ER o (6) AREHEERANERRBEE IR  REETER
FIREM L ARIE

Tl > ROEEZEFEEMN Alexy WASE (18) HE I % F4RE
WE—{f SR E S 2 TR E R 2 HEE EEE AT
I o ROEE R F S R e 2 E A FE Sl T

(7*) S ENEERER THHEEE I BLAREE TE
TR RUFT BT A FHEEE -
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S AR (TSR B T R ORI » P B 2% IR
e EaE - 6 :

(19) FEEar Y B ERFLAR R TS TIERHEIE g HE -

BAFEEE TR RS g B E oS - CARFREEREA
FER B P aE S E R A R HAUIREE - (BRFEEEERD
NERFy o BT A B RE R R R AR R BB R » (BT Ent:
GEEAVERE L - PIAFEEETRS FE SRR E R EFIRIRAT )RR
MEE - OAAHEE TRVt G = E ayd N Al 2=l T

(20) FEaENEERFLREE TIRRHEENLE HE > (Hi
e HEEEA]D E L EEF SR E g BT RHEE
JFRIME Ry an B E R —E0 7 -

0) REFEERERFENEEmEE AR (R R
BEERER " ZE 5 ) %I 0) B E vt &
E?X‘/ﬁ%mﬁ PR T AR - REEEE R EERER
arpk (17) 8¢ (17*) - (ETHE MG A AR L - ZE a2l
A LAY A R e+ B AN I (TEEE R AR 32?%
ENATREM L B R R R R —H3 1) N EWhemd (T F

O

90 Raz #»3ait & FF ¢REa) KT © “A jurisprudential theory is acceptable only if its
tests for identifying the content of the law and determining its existence depend
exclusively on facts of human behaviour capable of being described in value neutral terms
and applied without resort to moral arguments’ ("B R LR THLY 2%
HR AR R R 6 N BB R AR AR 6 R 2 5 2P AT AR AR F 3193 A
B ANFAAT A 0 BE A & F R4 E A ) , Raz, supra note 32, at 39-40 > %
WA THENFEERNETUARFHLEGTETRAL > FAWREREF
(“The existence and content of the law can be determined by social sources and without
relying on moral considerations”™). /d. at 53.

91 #%A815(20)4 4 7 Coleman 3T H7 & 55T £ R 40 X k) & ¥l “Necessarily
social facts determine the determinants of legal content” (" & FF oL REE TIEEN
ek &% 0 R “the determinants of legal content”#8 & Wik ARIE) » R
Coleman, supra note 52, at 384-385.




At oA 193

LR B R e R BEGRIF ) st Ry EsR « EAEZ
Eap el e fy e R - N ZEaE RO > R
R HHER R - S > FOREREEREWHAERM A
ATRA L B AGE e o [RINRIE - DU RARERE A EA
PRI ok S HH R HE Tl Al o

B AT (o B AU SIS R AT Alexy FEfEEABERC G E
BIEEMEERAGREE (BIRTELCL (1) F1 (12) RRTRAIEmES ) - %
WOE(EEmRS - RERONAREERIGER @ RN ErIREEZ 7
BHEITEEERTRERINEERE (HIERAFEIIIRE - sources-based
grounds ) » SLRFEE fy T ER AR IEMEER R TE
R AR RO B AR A R e R ) - MR BETE S EE R A
TEREERIRSE » Rt R EN E AR EEEEEA] - H

Gk Alexy 2 fElFmae FURREEIE R H—iE T /A ERRE |
(supplementary grounds) : {#5 KRB AR AIRRIEI - B2 AIA
EHEAFNE RN B EGE T - AR AORRIIRE -
AOERR T EHE LR IRIE T (PN 2B mE M A SR - &
FERUE N ARG N EZAIIEIY ) B R g 2 IR I
(EGEMERIFHNERIIBEER ) 240 BREFER R R

y N
AT Ry HLl SR -

Uk Alexy FABIGERIGHIBSEM TR RIS
AT RER E B R R TS A & o B — (3R g R e
JR A Ry —fE TR A AR 2 ) (fundamental grounds of
law)” o SEMEREHAHBE R  RHEEEERRNEEHERY
R SRR HEN R EEE (B T ER S EEE A
i ) TEREERIE T RSN, ) R T e R

92 {EA8%EZ 4R A% Nicos Stavropoulos, Why Principles?, 28 OXFORD LEGAL STUD.
RES. 1-36 (2007), available at http://papers.ssrn.com/sol3/papers.cfim?abstract_id=
1023758##. (&44%1% 8 201045818 - )




194 Kb atptiz £ 87)) £74 (201029 4)

RIS o (B 2Lt & HE 2 FTLARESREROEERIE > NEEATEAR
HIENE > ATLGR > it BHEANERAS (Bl EFrbR it ry 5
B DB ERESR - EF - Bk ) PR TSR (gap) 0 TS (EAE
PREFRENR THELEEME T R R B E G B R EIA
KV BHTERLERENHR NS ERmERE ? - {EE(EE
BEIARE - BEEHEIREENSHEARIEEMENER - 12
HH AR ] B 2 R B R S (AR B Allexy FLHA()
FPilh M EEZMUEEEEEREZM S DL R
(conceptual necessary) * 5%  EMEEANELE T RERH] E T4 Bt
FEMMENESE  (IRE R —AHEEEM TR » B Elr
R BERFIEMENFITEEE S L URBREEGENE
BRI —ER5 © Alexy BEAREE SR L IRAERRRE T EEEMS Lo
ARERHIEETEER - T EEREES AR E TIEE IR R E
£ 0 (HERRERHE it & B8R TE LR R T B S 2
% Al E SR -

93 & AREMAMEREY > REAFHFHNBRA e, FEOMHT o BRA—
EARA — AR LR PIAE > PR EFREBRF R LARBR T AERBEORETHERL
LEmE T AN B ESETARRATHEEONE? AT B ERETRBEFE
REBAER? MMM BTz ERFFRFENEZMEASRALSELEER -
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supra note 39, at 52-53 © f4Z kot > BIMEAAIE TARA L# K ) TRBENY L A
M (metaphysical necessity) * B B #7448 A H (the essence or nature of law)#) £ 7k » &,
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95 i E & Mark Greenberg Ff E7k#) > A N & 695 € % % (the determinants of the
content of the law)Fu/kM N A2 [ #9 rational-relation requirement > 3% R, Greenberg,
supra note 88, at 164-166; Mark Greenberg, Hartian Positivism and Normative Facts:
How Facts Make Law II, in EXPLORING LAW’S EMPIRE: THE JURISPRUDENCE OF RONALD
DWORKIN 265, 268-271 (Scott Hershovitz ed., 2006).
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98 iEfEA%L X Z R A7 Nicos Stavropoulos # Mark Greenberg #H7W &K &2 E R
thEM B R - A Stavropoulos, Interpretivist Theories of Law, in THE STANFORD
ENCYCLOPEDIA OF PHILOSOPHY (2003), available at http://plato.stanford.edu/entries/law-
interpretivist. (Last visited May 1, 2010); Greenberg, supra note 88, at 186-197.
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211 (2009).
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Jules Coleman, Beyond the Separability Thesis: Moral Semantics and the Methodology of
Jurisprudence, 27 OJLS 581, 585-594 (2007).

102 $f3b% %R EMA > AT4H (3£67) X > R23-68 -
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Stavropoulos, supra note 98.
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at 383-386; Shapiro, supra note 15, at 43-49.
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Dworkin, Response, in EXPLORING LAw’S EMPIRE: THE JURISPRUDENCE OF RONALD
DwORKIN 291, 310-311 (Scott Hershovitz ed., 2006).
109 DWORKIN, supra note 4, at 26-30.
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