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Abstract

Shavell and Landes & Posner said that the level of due
care for able-bodied injurer should be higher than that of
less-able-bodied injurer. In a previous paper, I argued that
contrast to their argument the level of due care for able-
bodied injurer should be lower, not higher, because he enjoys
higher level of activity due to his superior skill to prevent
causing damage. Hsu & Shaw disagree with me. In this
reply, I argue that their analyses all miss the nature of tort
law. They developed a command and control model to
analyze reasonable man standard in tort law, which, in legal
practice and theory, is part of private ordering. As
illustrated by the two examples of snow-sweeping and
pollution control, they isolate the analysis from real world
legal institutions. The danger of this kind of analysis is
leading to blackboard calculations, nothing to do with
problem-solving. And this is the trap away which Coase

always warns us to stay when doing economic analysis.
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