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An Economic Analysis of Intentional Torts
A Critique of Landes & Posner Model

Tze-Shiou Chien™

Abstract

In the literature of economic analysis of tort law, intentional torts,
contrast to negligence, have rarely been analyzed. Landes & Posner gave
the first try. However, they failed. Firstly, they downplayed the state of
mind in the concept of intention and messed up legal doctrine and legal
consequence. Secondly, they set up a premeditation model pretended as
an intentional tort one. Thirdly, the relevance of the model wholly de-
pended on the factor of transaction cost while it was exogenous to the
model. This paper argues that the characteristic of foreseeing in the con-
cept of intention should be taken seriously. Foreseeing is the first step to
a voluntary transaction. Not foreseeing means that the injurer cannot ini-
tiate a voluntary transaction. Due to the problems of adverse selection
and moral hazard arising from bypassing market, the intentional injurer
should be punished while the negligent injurer is just responsible for
compensation. Tort law is a part of private law. It is a mistake to analyze
tort law based on a public law model of command and control.

Keywords: Intentional, Deliberate, Negligence, Economic Analysis of
Law, Punitive Damages, Premeditation, Right, Interest, Trans-
action Cost, Self Defense.

* Associate Researcher Fellow, Institutum Iurisprudentiae (Preparatory Office), Acade-
mia Sinica and Joint Appointment Associate Professor of Law, National Taiwan Uni-
versity.
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